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SANTRAUKA
1. TYRIMO OBJEKTAS IR METODAI
1.1. Tyrimo tikslas

Disertacijoje siekiama nustatyti Europos Sgjungos (toliau — ES)
vidaus rinkos laisviy ir konkurencijos taisykliy poveikj Lietuvos
sveikatos apsaugos sistemos organizavimui ir reguliavimui. Siuo
tikslu disertacijoje nagringjama:

1. ES vidaus rinkos laisviy (prekiy judéjimo laisvés, darbuotojy
ir savaranki$kai dirbanciy asmeny judéjimo laisvés, jsisteigimo laisvés
ir paslaugy teikimo laisvés) poveikis Lietuvos sveikatos apsaugos
sistemos organizavimui ir reguliavimui privaciy asmeny teisiy ir kity
Sios sistemos reguliavimo pasikeitimy poziiiriu.

2. Ar Lietuvos sveikatos apsaugos sistemoje veikiantys subjektai
yra jmonés ES konkurencijos teisés prasme ir, jeigu atsakymas yra
teigiamas, kokie konkrecCiai reikalavimai kyla i§ ES konkurencijos
taisykliy organizuojant ir reguliuojant Lietuvos sveikatos apsaugos
sistemg privaciy asmeny teisiy ir kity $ios sistemos reguliavimo
pasikeitimy poziiiriu.

3. Ar, atsizvelgiant nustatytg konkrety vidaus rinkos laisviy ir ES
konkurencijos taisykliy poveikj Lietuvos sveikatos apsaugos sistemai,
néra daromas poveikis Lietuvos kompetencijai organizuoti ir
reguliuoti savo sveikatos apsaugos sistema.

1.2. Tyrimo objektas

Disertacijos tyrimo objektas — ES vidaus rinkos laisviy ir
konkurencijos taisykliy poveikis Lietuvos sveikatos apsaugos
sistemos organizavimui ir reguliavimui. Lietuvos sveikatos apsaugos
sistema disertacijoje apibréziama Lietuvos Respublikos Konstitucinio



Teismo 2013 m. geguzés 16 d. nutarime! ir Lietuvos Respublikos
Konstitucinio Teismo 2014 m. vasario 26 d. sprendime? vartojamais
terminais. O konkre¢iai, disertacijoje Lietuvos sveikatos apsaugos
sistema suprantama kaip sveikatos priezilira ir kita sveikatinimo
veikla, kuria, siekiant uztikrinti zmogaus teis¢ | kuo geresne sveikata
ir socialing teise j sveikatos priezitirg ir atsizvelgiant | privaciy asmeny
tkineés veiklos laisve ir iniciatyva, teis¢ pasirinkti darbg bei versla
sveikatos apsaugos srityje, organizuoja ar kuriai veikti prielaidas
sudaro valstybé, ir jos ribojimai, kylantys i§ valstybés priimty
priemoniy, taip pat jos finansavimo i§ vieSyjy 1éSy organizavimas ir
reguliavimas. Lietuvos sveikatos apsaugos sistemg Lietuvoje
reglamentuoja tiek Lietuvos Respublikos Konstitucija, tiek
ordinarinés teisés nuostatos.

1.3. Tyrimo metodai

Atliekant tyrimg buvo naudojami tradiciniai teisétyros metodai,
Visy pirma, — teksto analizés (lingvistinis) ir loginis. Teksto analizés
(lingvistinis) metodas naudotas siekiant nustatyti ES ir Lietuvos teisés
nuostaty turinj remiantis teisés aktuose jtvirtintomis formuluotémis.
Sis metodas taip pat taikytas analizuojant teismy praktika ir kitus
dokumentus. Loginis metodas padéjo nustatyti analizuojamy teisés
nuostaty ir teismy praktikos turinj ir jvertinti jy tarpusavio rysius.

Be to, buvo taikomi teleologinis, lyginamasis, sisteminés analizés
ir istorinis tyrimo metodai. Teleologinis metodas naudotas siekiant
nustatyti ES ir Lietuvos teisékiiros subjekty ketinimus analizuojant
teisés akty travaux préparatoires. Lyginamasis metodas daugiausia
naudotas, siekiant palyginti ES teisés poveikj vidaus rinkos laisviy ir
konkurencijos srityse, taip pat siekiant paaiskinti ES teisés nuostaty

! Lietuvos Respublikos Konstitucinio Teismo 2013 m. geguzés 16 d.
nutarimas. Valstybés Zinios, 52-2604.

2 Lietuvos Respublikos Konstitucinio Teismo 2014 m. vasario 26 d.
sprendimas. TAR, 2176.



turinj, remiantis teismy praktika kitose srityse, iSskyrus sveikatos
apsaugos sritj. Be to, lyginamasis metodas naudotas, tiriant ES
konkurencijos taisykliy poveikj Lietuvos sveikatos apsaugos Sistemos
organizavimui ir reguliavimui, lyginant su kity valstybiy nariy
sistemomis.

Sisteminés analizés metodas leido nustatyti analizuojamy teisés
nuostaty padétj ES teisés sistemoje, taip pat tirti sveikatos apsaugos
sistemg pasitelkiant bendras sgvokas, vartojamas analizuojant ES
vidaus rinkos laisves ir konkurencijos taisykles. Sisteminés analizés ir
istorinis metodai ypa¢ naudoti atsirenkant ES antrinés teisés nuostatas,
kuriy poveikis tiriamas, taip pat siekiant paaiskinti kai kuriuos ES
teisés poveikio Lietuvos sveikatos apsaugos sistemos organizavimui
ir reguliavimui aspektus.

Istorinis metodas naudotas siekiant atskleisti istorines
aplinkybes, lémusias ES ir Lietuvos teisés nuostaty ar teismy praktikos
turinj bei jy poveikj Lietuvos sveikatos apsaugos Sistemos
organizavimui ir reguliavimui.

1.4. Hipoteze

ES vidaus rinkos laisvés ir konkurencijos taisyklés neriboja
principinés, sisteminés Lietuvos kompetencijos organizuoti ir
reguliuoti savo sveikatos apsaugos sistema, o §iy nuostaty poveikis
Sios sistemos organizavimui ir reguliavimui pasireiskia per papildomy
subjektiniy teisiy privatiems asmenims sveikatos apsaugos srityje
uztikrinima.

1.5. Tyrimo eiga

Atliktas tyrimas nagrinéja biitent Sutartyje dél Europos Sajungos
veikimo (toliau — SESV) jtvirtinty ES vidaus rinkos laisviy ir
konkurencijos taisykliy poveikj Lietuvos sveikatos apsaugos sistemos
organizavimui ir reguliavimui. ES antrinés teisés akty nuostatos
nagrinéjamos tik tiek, kiek Sie teisés aktai priimti tiriamy SESV



nuostaty pagrindu ir (arba) kodifikuoja jy aiSkinimo praktikg Europos
Sajungos Teisingumo Teisme (toliau — ESTT). Taigi tyrimas neapima
valstybiy nariy jstatymy ir kity teisés akty suderinimo priemoniy,
priimty pagal SESV 114 straipsnj, taip pat priemoniy, priimty pagal
SESV 168 straipsnj, i§skyrus jeigu jos kodifikuoja SESV nuostaty dél
vidaus rinkos laisviy aiSkinimo ESTT praktika. Kiekvienu atveju
pasirenkant nagrinéti ES antrinés teisés akto nuostatas, pateikiamas
tokio pasirinkimo pagrindimas remiantis daugiausia sisteminémis ir
istorinémis priezastimis.

Sio tyrimo tikslas néra pateikti i§samios ES teisés nuostaty
analizés. Todél Sios nuostatos tiriamos tik tiek, kiek tai reikalinga
siekiant nustatyti jy poveikj Lietuvos sveikatos apsaugos sistemos
organizavimui ir reguliavimui.

Toliau tyrimo metu vertinama, kokj konkrety teisinj poveikj ES
vidaus rinkos laisvés ir konkurencijos taisyklés daro Lietuvos
sveikatos apsaugos sistemos organizavimui ir reguliavimui. O biitent,
tiriama, pirma, ar dél ES teisés nuostatos poveikio privatls asmenys
igavo papildomy subjektiniy teisiy ir, jeigu atsakymas teigiamas,
kokiy konkreciai (lygmuo ,,asmuo V vieSoji valdzia®), ir antra, kokie
kiti (iSskyrus susijusius su papildomy subjektiniy teisiy privatiems
asmenims suteikimu) sveikatos apsaugos sistemos reguliavimo
pasikeitimai ordinarinés teisés lygmenyje buvo nulemti nagringjamy
ES teisés nuostaty. Siuo tikslu buvo tiriami Lietuvos teisés aktai,
teismy dokumentai, teisés akty travaux préparatoires, Kiti
dokumentai. Ten, kur jmanoma, disertacijoje pateikti vieSai prieinami
statistiniai duomenys, parodantys atitinkamo judé¢jimo masta ir
analizuojama, ar teisinés priezastys turi jtakos Siam mastui.

Nustacius konkrety tiriamy ES teisés nuostaty poveikj, toliau
vertinama, ar ir kaip konkreciai dél Siy nuostaty poveikio buvo
apribota Lietuvos kompetencija organizuoti ir reguliuoti savo
sveikatos apsaugos sistema (ES lygmuo v nacionalinis lygmuo).
Poveikio valstybés narés kompetencijai organizuoti savo sveikatos
apsaugos sistemg vertinimas apskritai apima du aspektus: poveikj
valstybes narés reguliavimo kompetencijai (,,kas gali reguliuoti?*) ir



poveikj valdzios institucijy diskrecijai reguliuojant klausimus,
priklausancéius valstybés narés reguliavimo kompetencijai (,kaip
galima reguliuoti?*‘). Remiantis SESV 2 straipsnio 1 ir 2 dalimis,
valstybés narés reguliavimo kompetencija riboja arba tai, kad
atitinkamas klausimas yra priskirtas ES iSimtinei reguliavimo
kompetencijai (SESV 3 straipsnis), arba — daznai — ES antrinés teisés
akto priémimas. Sioje disertacijoje tiriami klausimai néra susije su ES
iSimtine kompetencija, todél atliekamam tyrimui aktualus tik antrasis
reguliavimo kompetencijos ribojimo aspektas. Tuo tarpu valdZios
institucijy diskrecijg riboja priezastys, kuriomis gali buti pateisinta ES
vidaus rinkos laisve ribojanti nacionaliné nuostata, ir proporcingumo
principas, o taip pat ES teisés nuostatos tikslai (zr., pavyzdziui, SESV
288 straipsnio 3 dalj, pagal kurig direktyva yra privaloma rezultato,
kurj reikia pasiekti, atzvilgiu, bet nacionalinés valdzios institucijos
pasirenka jos jgyvendinimo formgq ir biidus).

2. ISVADOS

1. Prekiy judéjimo laisvé sveikatos apsaugos srityje Lietuvoje
sudaré prielaidas privatiems subjektams uzsiimti lygiagreciu vaisty ir
medicinos priemoniy importu ir nuotoline prekyba vaistais, t. V.
veikla, kuri prisideda gerinant saugiy vaisty ir medicinos priemoniy
prieinamuma.

2. Darbuotojy ir savarankiskai dirbanciy asmeny judéjimo laisveé
sveikatos apsaugos srityje Lietuvoje salygojo sveikatos specialisty
teise | jy profesinés kvalifikacijos, jgytos Lietuvoje, pripazinimg
kitose Europos Ekonominés Erdvés (toliau — EEE) valstybése ir
Sveicarijoje, taip pat pastarosiose valstybése jgytos kvalifikacijos
pripazinimg Lietuvoje. Be to, §i laisvé reikalauja, kad prie§ priimant
reikalavimus, Kkuriais ribojama galimybé uZsiimti ar verstis
reglamentuojamomis profesijomis, buity atlikta tokiy reikalavimy
proporcingumo patikra, o ES teisés reikalavimai biity pazeisti vien dél
to, jei tokia patikra nebuty atlikta, nesant reikalo nagrinéti paciy
reikalavimy turinio.



3. Isisteigimo laisvé Lietuvos sveikatos apsaugos sistemoje turi
buti garantuojama ta apimtimi, kuria Konstitucinis reguliavimas
suteikia teis¢ privatiems subjektams dalyvauti Sioje sistemoje, t. y. i§
esmés iSskyrus tik tuos atvejus, kai teikiama nemokama medicinos
pagalba valstybinése gydymo jstaigose. Si laisvé apima subjekting ir
procediiring priva¢iy asmeny teis¢ ] apsauga nuo nepagristy
jsisteigimo laisvés apribojimy, tafiau §iuo metu Lietuvoje prie$
priimant jstatymus sveikatos apsaugos srityje aptariama subjekty teisé
bent procediiros poziliriu néra uztikrinama.

4. Paslaugy teikimo laisvé sveikatos apsaugos srityje suteikia
apdraustiesiems teis¢ j tarpvalstybinés sveikatos prieziiiros iSlaidy
kompensavimg pagal Direktyvg 2011/24/ES® ir ES socialinés
apsaugos sistemy koordinavimo reglamentus®, nors Lietuvos
apdraustyjy galimybés pasinaudoti planinémis sveikatos prieziiiros
paslaugomis kitose EEE valstybése ir Sveicarijoje i§lieka itin ribotos.

5. Lietuvoje privalomajj sveikatos draudima vykdancios
institucijos nevykdo ekonominés veiklos ir néra jmonés ES
konkurencijos teisés prasme. Tuo tarpu vieSyjy sveikatos prieziiiros
paslaugy teikimui Lietuvoje yra budingi tam tikri socialiniai ir
solidarumo tikslai, ta¢iau §ig veiklg vertinant atskirai nuo privalomojo
sveikatos draudimo teikimo matyti, kad jai biidinga vieSyjy sveikatos
paslaugy teikéjy tarpusavio konkurencija, kuri yra pripazjstama
nacionalingje teis¢je ir kuri leidzia Siuos teikéjus vertinti kaip jmones
ES konkurencijos teisés prasme, kai jie teikia sveikatos priezitiros

% Europos Parlamento ir Tarybos 2011 m. kovo 9 d. direktyva 2011/24/ES
dél pacienty teisiy | tarpvalstybines sveikatos priezitiros paslaugas
jgyvendinimo. OL L 88, p. 45.

4 Europos Parlamento ir Tarybos 2004 m. balandZio 29 d. reglamentas
(EB) Nr. 883/2004 dél socialinés apsaugos sistemy koordinavimo. OL 2004
m. specialusis leidimas, 5 skyrius 5 tomas, p. 72.; ir Europos Parlamento ir
Tarybos 2009 m. rugséjo 16 d. reglamentas (EB) Nr. 987/2009 nustatantis
Reglamento (EB) Nr. 883/2004 del socialinés apsaugos sistemy
koordinavimo jgyvendinimo tvarka. OL L 284, p. 1.

10



paslaugas, finansuojamas Privalomojo sveikatos draudimo fondo
biudzeto léSomis, bei mokamas sveikatos priezitiros paslaugas.

6. Esant dabartinei vieSyjy sveikatos priezitros paslaugy
organizavimo ir reguliavimo sistemai, ES konkurencijos taisykleés,
papildydamos i§ Lietuvos Respublikos Konstitucijos ir i§ Lietuvos
Respublikos konkurencijos jstatymo® 4 straipsnio 2 dalies kylan¢ius
reikalavimus, i§ esmés reikalauja garantuoti privatiems ir
valstybiniams vieSyjy sveikatos prieziiiros paslaugy teikéjams teise |
vienodas konkurencines salygas, kai teikiamos sveikatos priezitiros
paslaugos, kurios yra finansuojamos Privalomojo sveikatos draudimo
fondo biudzeto léSomis, ir mokamos sveikatos priezitiros paslaugos.

7. ES konkurencijos teisés reikalavimus atitikty toks Lietuvos
Respublikos Konstitucinio Teismo 2013 m. geguzés 16 d. nutarime ir
2014 m. vasario 26 d. sprendime pateikty iSaiskinimy, pagal kuriuos
turi bti atskirta nemokama medicinos pagalba ir sveikatos prieziiiros
paslaugos, teikiamos Privalomojo sveikatos draudimo fondo biudzeto
1éSomis, jgyvendinimas, kai nemokamos medicinos pagalbos teikimas
valstybinése jstaigose biity organizuojamas kaip neekonominé veikla.

8. SESV nuostatos dé¢l vidaus rinkos laisviy ir konkurencijos
taisyklés tam tikrais atvejais riboja Lietuvos valdzios institucijy
reguliavimo kompetencija ir (arba) diskrecija sveikatos apsaugos
srityje. Taciau jos neriboja Lietuvos principinés, sisteminés
kompetencijos organizuoti ir reguliuoti savo sveikatos apsaugos
sistemg nes:

— butent Lietuvos kompetencijai priklauso sukurti veiksminga
sveikatos apsaugos sistema, siekiant jgyvendinti konstitucine
valstybés priederme rupintis zmoniy sveikata ir laiduoti medicinos
pagalba bei paslaugas zmogui susirgus;

— atliktas tyrimas neatskleidé né vieno aspekto, kuriuo i$
nagrinéjamy ES teisés nuostaty kylantys reikalavimai neleisty ar

® Lietuvos Respublikos konkurencijos jstatymas Nr. VIII-1099 (1999).
Valstybés Zinios, 30-856, nauja redakcija TAR, 2017-01-18, 1075.
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trukdyty Lietuvos jstatymy leidéjui ir valdzios institucijoms
igyvendinti $ig  konstitucing valstybés priedermg, laikantis
Konstitucijoje nustatyty reikalavimy;

— Lietuvos valdzios institucijos turi pakankamai sverty imtis
priemoniy, siekiant uztikrinti veiksminga sveikatos apsaugos sistema.

9. ES vidaus rinkos laisvés ir konkurencijos taisyklés nelémé
Lietuvos sveikatos apsaugos sistemoje ekonominiy elementy
atsiradimo.
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SUMMARY
1. OBJECTIVE AND METHODOLOGY
1.1. Objective

The dissertation seeks to establish the impact of the European
Union (hereinafter ‘EU’) internal market freedoms and competition
rules on the organisation and regulation of the Lithuanian system of
health protection. For this purpose, the dissertation analyses:

1. Which rights of individuals and other regulatory changes the
EU internal market freedoms (the freedom of movement for goods, the
freedom of movement for workers and self-established persons, the
freedom of establishment and the freedom of movement for services)
have brought about into the organisation and regulation of the
Lithuanian system of health protection.

2. Whether the entities operating in the Lithuanian system of
health protection are undertakings within the meaning of EU
competition law and, if the answer is positive, whether the EU
competition rules have brought about any rights of individuals and/or
other regulatory changes into the organisation and regulation of the
Lithuanian system of health protection.

3. Whether, in light of the specific legal impact of the EU internal
market freedoms and competition rules on the organisation and
regulation of the Lithuanian system of health protection, these EU law
provisions do not detract from the competence of the Republic of
Lithuania to organise and regulate its system of health protection.

1.2. Object

The object of the dissertation is the impact of the EU internal
market freedoms and competition rules on the organisation and
regulation of the Lithuanian system of health protection. The
Lithuanian system of health protection is defined in the dissertation
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based on the terminology of the ruling of 16 May 2013° and the
decision of 26 February 2014’ of the Constitutional Court of the
Republic of Lithuania. In particular, the Lithuanian system of health
protection is understood in the dissertation as healthcare and other
health activities, which are either provided directly by the State or
legal and organisational preconditions for which are ensured by the
State, as well as the organisation of public funding, in order to
guarantee the human right to the best possible health and the social
right to healthcare. The Lithuanian system of health protection is
regulated in Lithuania at the constitutional, as well as at the ordinary
law level.

1.3. Methods of the research

The research used traditional methods of legal science, most
importantly, the text analysis (linguistic) and logical methods. The text
analysis (linguistic) method was used to determine the content of EU
and Lithuanian law provisions based on their wording. This method
was utilised when analysing case law and other sources. The logical
approach was utilised to determine the content of the legal provisions
and case law and to assess their interrelationships.

In addition, the research applied the teleological, comparative,
systematic analysis and historical methods. The teleological approach
was used to establish the intentions of the EU and Lithuanian legislator
by analysing, for example, preparatory works. The comparative
approach was mainly used to compare the impact of the EU internal
market freedoms and the EU competition rules, as well as to clarify
the content of EU law provisions, based on case law in areas other than
health. In addition, the comparative method was employed to study

® The ruling of the Constitutional Court of the Republic of Lithuania of
16 May 2013. The Official Gazette, 52-2604.

" The decision of the Constitutional Court of the Republic of Lithuania of
26 February 2014. The Register of Legal Acts, 2176.
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the impact of the EU competition rules on the organisation and
regulation of the Lithuanian system of health protection in comparison
with the systems in other EU Member States.

The method of systematic analysis allowed to determine the
position of the analysed legal provisions in the EU legal system, as
well as to study the system of health protection based on the common
concepts used in the analysis of the EU internal market freedoms and
competition rules. This method, together with the historical method,
was used in particular to select the provisions of EU secondary law
whose impact is being studied, as well as to explain some aspects of
the impact of EU law on the organisation and regulation of the
Lithuanian system of health protection.

The historical method was utilised to reveal the historical
circumstances that determined the content of EU and Lithuanian legal
provisions or case law, as well as their impact on the organisation and
regulation of the Lithuanian system of health protection.

1.4. Hypothesis

The EU internal market freedoms and competition rules do not
detract from the fundamental, systemic competence of Lithuania to
organise and regulate its system of health protection, and the impact
of these EU law provisions on the organisation and regulation of this
system is evident through the additional subjective rights granted to
individuals in the field of health protection.

1.5. Research design

The research examines the impact of the EU internal market
freedoms and competition rules enshrined in the Treaty on the
Functioning of the European Union (hereinafter ‘TFEU’) on the
organisation and regulation of the Lithuanian system of health
protection. Provisions of EU secondary legislation are examined only
insofar as that legislation is based on the EU internal market freedoms
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and/or codifies their interpretation in case law of the Court of Justice
of the European Union (hereinafter ‘CJEU’). Thus, the research
neither covers harmonisation measures adopted under Article 114
TFEU nor measures adopted under Article 168 TFEU, unless they
codify the case law of the CJEU interpreting the internal market
freedoms. Where the provisions of EU secondary legislation are
chosen to be analysed, the choice is justified based on, mainly,
systematic and historical reasons.

This research does not aim to provide a detailed analysis of the
provisions of EU law — the content of these provisions is assessed only
to the extent necessary to determine their impact on the organisation
and regulation of the Lithuanian system of health protection.

The dissertation further assesses the concrete legal impact of the
EU internal market freedoms and competition rules on the
organisation and regulation of the Lithuanian system of health
protection. In particular, it assesses, first, whether these provisions
have granted subjective rights to individuals, and, if the answer is
positive, what exactly are those rights (‘individual v public authority’
level) and second, what other changes, except for those related to the
granting of additional subjective rights to individuals, the provisions
of EU law in question have brought about in the regulation of the
Lithuanian system of health protection. For this purpose, the
Lithuanian legislation, case law, preparatory works and other
documents are examined. Where possible, the dissertation provides
publicly available statistical data showing the extent of the movement
in question and analyses whether there are legal reasons behind the
reported numbers.

After having established the specific legal impact of the EU law
provisions on the organisation and regulation of the Lithuanian system
of health protection, the dissertation assesses whether these EU law
provisions affected the competence of Lithuania to organise and
regulate its system of health protection (the EU level v the national
level). The assessment of the impact on a Member State’s competence
generally covers two aspects: the impact on a Member State’s
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regulatory competence (‘who can regulate?’) and the impact on the
discretion of public authorities in regulating matters falling within a
Member State’s regulatory competence (‘how to regulate?’). Under
Article 2(1) and (2) TFEU, the regulatory competence of a Member
State is limited either by the fact that the matter in question falls within
the exclusive regulatory competence of the EU or, most often, by the
adoption of EU secondary legislation. The issues examined in this
dissertation do not concern the exclusive competence of the EU.
Therefore, only the limitation of regulatory competence ensuing from
the adoption of EU secondary legislation is relevant. Meanwhile, the
discretion of public authorities is limited by the reasons that may
justify a national provision restricting an EU internal market freedom
and the principle of proportionality, as well as by the objectives of an
EU law provision (see, for example, Article 288(3) TFEU, according
to which a directive is binding as to the result to be achieved, but
leaves to the national authorities the choice of form and methods).

2. CONCLUSIONS

1. The freedom of movement for goods in the field of health
protection in Lithuania created preconditions for private entities to
engage in the parallel import of medicinal products and medical
devices and the sale at a distance in medicinal products, the activities
that contribute to improving the accessibility of safe medicinal
products and medical devices.

2. The freedom of movement for employees and self-employed
persons in the field of health protection in Lithuania has guaranteed
the right of health professionals to have their professional
gualifications acquired in Lithuania recognised in other European
Economic Area (hereinafter ‘EEA’) States and Switzerland, as well as
their professional qualifications acquired in those States recognised in
Lithuania. In addition, this freedom requires the public institutions to
conduct proportionality assessments before introducing new, or
amending existing provisions restricting access to, or the pursuit of,
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regulated professions, and the requirements of EU law would be
infringed merely by not carrying out such an assessment.

3. The freedom of establishment in the Lithuanian system of
health protection must be guaranteed to the extent to which the
Constitution of the Republic of Lithuania grants the right to private
entities to participate in this system, i. e. excluding in essence only the
provision of free-of-charge medical aid to citizens at state medical
establishments. This freedom comprises the subjective and procedural
right of individuals to protection against unjustified restrictions on the
freedom of establishment. However, currently in Lithuania, before the
adoption of laws in the field of health protection, the right of the
individuals at issue is not guaranteed, at least from the procedural
point of view.

4. The freedom of movement for services entitles insured persons
to reimbursement of costs of cross-border healthcare in accordance
with Directive 2011/24/EU® and the EU social security coordination
regulations®. However, access to planned healthcare for Lithuanian
insured persons in other EEA States and Switzerland remains
extremely limited.

5. Institutions managing the compulsory health insurance in
Lithuania do not carry out economic activities and are not
undertakings within the meaning of EU competition law. The
provision of public healthcare services in Lithuania is also
characterised by certain social and solidarity objectives. However, the

8 Directive 2011/24/EU of the European Parliament and of the Council of
9 March 2011 on the application of patients’ rights in cross-border healthcare.
OJ L 88, p. 45.

® Regulation (EC) No 883/2004 of the European Parliament and of the
Council of 29 April 2004 on the coordination of social security systems. OJ
L 166, p. 1; and Regulation (EC) No 987/2009 of the European Parliament
and of the Council of 16 September 2009 laying down the procedure for
implementing Regulation (EC) No 883/2004 on the coordination of social
security systems. OJ L 284, p. 1.
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assessment of these activities separately from the provision of the
compulsory health insurance reveals that they entail competition
among public healthcare providers, the fact that is recognised in
national law. As a consequence, these providers could be treated as
undertakings within the meaning of EU competition law when they
provide healthcare services financed from the Compulsory Health
Insurance Fund, as well as paid healthcare services.

6. Under the current system of organisation and regulation of
public healthcare services, the EU competition rules, supplementing
the requirements arising from the Constitution of the Republic of
Lithuania and Article 4(2) of the Law on Competition®®, require in
principle to guarantee private and public healthcare providers the right
to a level playing field when they provide healthcare services financed
from the Compulsory Health Insurance Fund, as well as paid
healthcare services.

7. In order to comply with the requirements of the EU
competition rules, the ruling of 16 May 2013 and the decision of 26
February 2014 of the Constitutional Court of the Republic of
Lithuania, according to which financing of free-of-charge medical aid
to citizens in state medical establishments must be separated from
healthcare services financed from the Compulsory Health Insurance
Fund, could be chosen to be implemented by organising the provision
of free-of-charge medical aid to citizens as a hon-economic activity.

8. The provisions of the TFEU on internal market freedoms and
competition rules in certain cases limit the regulatory competence
and/or discretion of the Lithuanian authorities in the field of health
protection. However, they do not detract from Lithuania’s
fundamental, systemic competence to organise and regulate its system
of health protection for the following reasons:

10 The Law on Competition of the Republic of Lithuania No V111-1099
(1999). The Official Gazette, 30-856, new version The Register of Legal Acts,
2017-01-18, 1075.
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—it belongs completely to Lithuania’s competence to create an
efficient system of health protection in order to implement the
constitutional obligation of the state to take care of people’s health and
to guarantee medical assistance and services in the event of a person’s
illness;

—the research did not reveal any aspect by which the requirements
arising from the provisions of EU law at issue would prevent or hinder
the Lithuanian legislator or public authorities to implement this
constitutional obligation of the state in compliance with the
requirements established in the Constitution;

—the Lithuanian authorities retain sufficient leverage to take
measures to ensure an effective system of health protection.

9. The EU internal market freedoms and competition rules have
not brought about economic elements into the Lithuanian system of
health protection.
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