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BaudZiamosios teisés principai Europos Zmogaus Teisiy Teisme

Zmogaus teisiy ir pagrindiniy laisviu apsaugos konvencija (toliau — Konvencija) tapo svarbia Ukrainos ir kity Saliy
baudziamosios teisés doktrinai ir praktikai. Tagiau Ukrainos teisés aktuose ir Europos Zmogaus Teisiy Teismo (EZTK)
praktikoje Konvencijos nuostatos gali biiti aiskinamos skirtingai. Straipsnio tikslas — suderinti nacionaling baudziamaja
teise su EZTK tarptautiniais standartais ir praktika. Straipsnio dalykas yra baudziamosios teisés esmé EZTK praktikoje.
Pagrindiniai ZodZiai: nusikaltimai, zmoniskumas, nusikalstamumo prevencija, principai, Zzmogaus teisés, nukentéjusieji,
teisésauga.

Introduction

The Convention for the Protection of Human Rights and Fundamental Freedoms of 1950 (the Con-
vention)takes an important place in the practice of criminal law of Ukraine and criminal law doctrine.

The practice of the European Court of Human Rights (ECHR) is considered as a part of the le-
gislation of Ukraine, in particular of criminal law. It was fixed in the Article 2 of the Law of Ukraine
“On the implementation of decisions and application of the practice of the European Court of Human
Rights” of 23 February 2006.

Some aspects of this issue have been studied in the works of scientists and scholars. In particu-
lar A. Mowbray studied the principle of fair balance in the jurisprudence of the European Court of
Human Rights (Mowbray, 2010). V. Tuliakovresearched the principle of legality in dynamics of the
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ECHR and other issues of approximation. G. Yepur researched implementation of international legal
acts in the criminal legislation of Ukraine(Yepur, 2005). S. Khilyuk studied the principle of legality
in criminal law interpretation of the European Court of Human Rights (Khilyuk, 2014). D. Yagunov
studied the case law of the European Court of Human Rights (Yagunov, 2010). B. Schlinkresearched
the principle of proportionality (Schlink, 2012). O. Soroka researched implementation of the case
law of the European Court of Human Rights in the criminal law of Ukraine(Soroka, 2015). M. Khav-
ronyuk researched the issue of harmonization of criminal legislation of Ukraine with the legislation of
foreign countries and the requirements of international treaties (Khavronyuk, 2014).

At the same time, given the modern changes and challenges, the topic remains relevant. Particular
attention should be paid to the category of victim. In the context of criminal law, it is a double one .
Applicant commit a crime, but he (or she) is a victim of the government in the case of the ECHR. So,
the human rights standards should be complied with people who have committed and been involved
in crimes.

Purpose and objectives of the article

The aim of the article is to approximate national criminal law to international standards and the
practice of the European Court of Human Rights.

To achieve this goal, the following tasks were set:

1. Define the essence of criminal law.

2. Establish the role of principles in the criminal law regulation. The essence of criminal law is

expressed through its principles.

3. Promote and provide a systematic response to violations of the provisions of the Convention
and take into account the practice of the ECHR. Promote the inadmissibility of violations of
fundamental human rights and freedoms are provided in international documents.

4. To substantiate the need for additional guarantees for the implementation practice of the
European Court of Human Rights.

5. Establish the need to comply with the human rights standards in sentencing perpetrators and
criminals, especially in case life imprisonment.

Materials and methods

The methodological basis of the article is general and special methods. In particular, using of the
dogmatic methodhelps to clarify the content of practice of the European Court of Human Rights, the
content of international treaties that provide for fundamental human rights. The dialectical method
facilitated the analysis of the practice of the ECHR. The comparative law method was used during
analysis of the criminal law of foreign countries in order to use the practice of the ECHR. Methods of’
deduction, analysis and generalization were used in the study of doctrinal provisions on the subject.
The system-functional method made it possible to analyze the available resources, which covers the
issue of implementation of the practice of the ECHR.

The Convention provides for fundamental rights. The Criminal Code protects such rights from
criminal encroachment.

In particular, Art. 2 of the Convention provides for the right to life. The Criminal Code of Ukraine
provides for criminal liability for murder (Article 115 of the Criminal Code), manslaughter (Article
119 of the Criminal Code), etc. The criminal law of Ukraine does not provide for the death penalty.

However, it could present some differences in interpretation of the provisions of the Convention
in the Ukrainian legislation and in the practice of the ECHR.
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Value of Convention and principles in the practice
of the European Court of Human Rights

Numerous violations of the articles of the Convention require a systematic response of the state and
appropriate changes in both legislation and changes in law enforcement practices. The violations are,
in particular, related to problems of interpretation of the provisions of the Convention.

The ECHR, applying its norms (which enshrine natural rights), does not create new norms, but
gives the norms a new interpretation and reproduces it in decision. Thus, the norm acquires a new
meaning without making changes to the ECHR, which ensures, on the one hand, stability, and on the
other hand — the dynamics in the settlement of public relations.

In case of violation of the rights enshrined in the Convention, and subject to the passage of all
courts at the national level, a person can apply to the European Court of Human Rights for protection
of his violated right. The specificity is that a complaint is filed not against a certain person, but against
a state that has not ensured the realization of human rights and freedoms at the national level.

The developers of the new Criminal Code propose to enshrine in the text of the Criminal Code a
requirement for its mandatory compliance with the case law of the ECHR. According to Article 1.2.8 of
the draft of the new Criminal Code the Code is applied taking into account the practice of the ECHR.
The ECHR Convention and practice are examples of unification, an example of universal norms for
all countries that have unified it. In addition, noncompliance with a decision of the European Court of
Human Rights or the International Criminal Court (Article 7.6.6) is very relevant in this context. It is
proposed to prosecute an official who has not complied with: a) a decision of the European Court of
Human Rights or b) a judgment, ruling or decision on a fundamental issue of the International Criminal
Court (Draft of the new Criminal Code of Ukraine, 2022).

Many cases of the ECHR emphasize that the Convention is a living instrument and therefore the
content of stable eternal values can change depending on the economic, social and cultural situation,
which also confirms the axiomatic nature of human rights as a concept and their implementation, includ-
ing the erosion of human rights, is closer to the nature of legal fiction. The dynamics of the Convention
(“living instrument”) are related to human qualities and human interaction in society, as violations of
rights (mainly the commission of criminal offenses) are impossible without social interaction.

Each appeal to the ECHR can radically change the approach to the interpretation of a right or freedom
for the whole world and Ukraine in particular. At the same time, the state must be careful in applying
the case law of the European Court of Human Rights in order to preserve its national characteristics.

The ECHR Convention and Practice reflect the principles of criminal law, in particular the principle
of subsidiarity (Volovik v. Ukraine, Mala v. Ukraine), the principle of legality and the principle of legal
certainty (lexcerta, nonretroactivity and lexmitior (Damjanovi¢ v. Bosnia and Herzegovina), Nullapoena
sine legeparlamentaria (Article 7 of the Convention), Non bis in idem (Article 4 of Protocol No. 7)
(Melnik v. Ukraine, Koretsky and Others v. Ukraine), the principleof proportionality and necessity,
the principle of presumption of innocence (Garnaga v. Ukraine, Kotiy v. Ukraine), the principle of
dynamic interpretation of the Convention and the principle of autonomy of interpretation (Zamula et
al. v. Ukraine; Suk v. Ukraine; Luchaninov v. Ukraine). All these principleshave humanistic content
and are significantly important in the law enforcement practice.

Proportionality. For the correct application of the principle of proportionality by courts, the test of
proportionality with a two-stage structure is crucial. First of all, the court has to establish that certain
actions are limited by government actions. Next, the authorities must demonstrate to the court that
they pursued a legitimate aim and that the restriction was proportionate to that aim (Pogrebnyak, 2012,
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p- 50). The proportionality test includes three criteria: firstly, the means intended to achieve the objective
of power must be suitable for achieving that objective (relevance); secondly, the tool that restricts the
right of the individual least (necessity) should be chosen from all suitable ones; thirdly, the damage
to an individual from the restriction of his right must be proportionate to the government’s benefit in
achieving the objective (proportionality in the narrow sense) (Cohen-Elia, 2011, p. 61). Proportionality
in the narrow sense is also often referred to as the principle of balancing or the principle of balance of
justice (Pogrebnyak, 2012, p. 50).

In assessing the appropriateness of the remedy, the court should take into account the existence
of strictly prohibited means (such as torture), which makes it inappropriate to further analyze certain
restrictions for their proportionality. In addition, the legitimacy of the goal pursued by the relevant
means must be assessed. Legitimacy ought to follow from the Constitution and laws. At the heart of
the requirement of the legitimacy of the goal is the opinion that state measures cannot be carried out
without a corresponding goal. Such a goal requires an objective justification, in the absence of which
a citizen can easily become the object of aimless politics (Albrecht, 2003, p. 68).

The principle of legal certainty. The ECHR judgment of the Sunday Times v. The United Kingdom
v. 1 of 26 April 1979 stated that a rule cannot be regarded as a “right”one unless it is clearly worded,
which allows a citizen to regulate their behaviour (paragraph 49). Due to case of the European Court
of Human Rights “S.W. v. the United Kingdom” of 22 November 1995, the principle of legal certainty
in the context of criminal law means that a person must know for what acts or omissions he may be
prosecuted by formulating the relevant provision of the law, and if necessary — by its interpretation
by the court (paragraph 35).

According to Art. 7 of the Convention, no one shall be held guilty of any criminal offence on ac-
count of any act or omission which did not constitute a criminal offence under national or international
law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was
applicable at the time the criminal offence was committed. Article 7 shall not prejudice the trial and
punishment of any person for any act or omission which, at the time when it was committed, was
criminal according to the general principles of law recognized by civilized nations.

The regulatory function of Criminal Law is not only to secure of criminal law protection objects by
the normative-determined measures of state coercion, but also the achievement of harmony in relations
between the state and citizens, where the responsibility of the offender corresponds to the state’s duty
to seek, fair punishment and rehabilitation of the offender; compensation and restitution to a victim
of a criminal offense; achieving social peace and harmony at the national, local and individual levels.
This fully corresponds to the interpretation of legality principle in implementation of the provisions
of Article 7 of the Convention (Tuliakov, 2018, p. 192).

Some characteristic of the principle of legal certainty is also stated in cases of the ECHR. Among
them are cases the Sunday Times v. The United Kingdom No 1 of 26 April 1979, S.W. v. the United
Kingdom of 22 November 1995, Soldatenko v. Ukraine of 23 October 2008, and others. Art. 5 of the
Convention for the Protection of Human Rights and Fundamental Freedoms of 1950 states that if
national law provides for the possibility of deprivation of liberty, such a law must be sufficiently ac-
cessible, clearly worded and predictable in its application — to eliminate any risk arbitrariness (p. 111).

Prohibition of retroactive application of criminal law is one of the manifestations of the principle
of humanism in a civilized, democratic state. The person must know (or should have the opportunity to
know) about the criminal nature of such an act and punishment. The opposite would be inhumane and
would not contribute to the achievement of the objectives and goals of the Criminal Code (Timofeyeva,
2020). Moreover, criminal law is an additional measure of protecting human rights, especially in
extreme cases.
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The principle of humanism is manifested in many decisions of the ECHR and is aimed at all actors.
The case law of the ECHR is also interesting in that the applicant has a dual nature. He is a criminal
on the one hand and a victim on the other, because the state has violated the right enshrined in the
Convention in investigations, sentencing and treatment in places of detention. In particular, violation
of Art. 3 of the Convention.

Criminal protection of fundamental human rights and
the practice of the European Court of Human Rights

Right to life (Article 2 of the Convention, Protocol 6, Gongadze v. Ukraine, Malenko v. Ukraine, Irina
Smirnova v. Ukraine). Based on Part 1 of Art. 2 of the Convention, no one shall be deprived of his
life intentionally. Before the adoption of Protocols Ne 6, 13 to the Convention, deprivation of life had
not considered as a violation of the above provision, if force is absolutely necessary: a) to protect any
person from unlawful violence; b) to make a lawful arrest or to prevent the escape of a person lawfully
detained; c) in taking lawful action to quell a riot or insurrection. Subject to the provisions of Art. 1
and 2 of Protocol No. 6 to the Convention on the abolition of the death penalty of 28 April 1983 (as
amended on 11 May 1994) ETS Ne 114 the death penalty is abolished. No one shall be condemned to
the death penalty or executed. The state may provide in its legislation for the death penalty for acts
committed during war or imminent threat of war; such punishment is applied only in cases established
by law and in accordance with its provisions.

The right to life as one of the highest humanistic human rights is protected by the Criminal Code
of Ukraine through the existence of punishment for intentional or negligent deprivation of another
person’s life (Articles 115—118 of the Criminal Code of Ukraine). However, there is a deviation from
this prohibition in accordance with the principles of criminal law.

A person is not subject to criminal liability for taking the life of another person if he died in the
process of self-defence, if a person was attacked by a group of persons, if attacked in the home and
with a weapon (Article 36 of the Criminal Code of Ukraine). Violation of the right to life, within the
meaning of the Convention, also implies an encroachment on the freedom to directly realize the nat-
ural needs necessary for human life and development. Each article of the Criminal Code of Ukraine
provides for the protection of humanistic rights and freedoms provided in the Convention or certain
aspects of such rights.

To ensure the right to life in the broadest sense, the current Criminal Code of Ukraine provides
for criminal liability for leading a person to suicide (Article 120 of the Criminal Code of Ukraine),
which is the result of ill-treatment, blackmail, systematic humiliation or systematic unlawful coercion.
[ll-treatment should be understood as ruthless, cruel acts that cause the victim physical or mental suf-
fering (systematic infliction of bodily injuries or beatings, deprivation of food, water, clothing, housing,
etc.). Systematic humiliation of human dignity was considered as a long-term humiliating treatment
of the victim (constant insults, mockery of him, etc.).

Prohibition of torture, inhuman or degradingtreatment or punishment (Article 3).

According to Article 3 of the Convention, no one shall be subjected to torture or to inhuman or de-
grading treatment or punishment.

This article enshrines the absolute right, i.e. the state under no circumstances can deviate from the
provisions of Art. 3. This means that torture cannot be committed to investigate another criminal offense
or criminal offenses, to prevent the commission of new criminal offenses, etc. Torture or inhuman
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treatment is unacceptable for a democratic state governed by the rule of law under any circumstances.
Under this article, derogation during an emergency is not possible (Article 15 of the Convention).

However, there are some differences in the understanding of torture by the Ukrainian legislature
and in the practice of the ECHR.

If the torture was carried out under the supervision of the state, the state must investigate, establish
and prosecute the perpetrators, as well as compensate the victim.

It is unacceptable to limit the investigation in cases of allegations of ill-treatment, failure to conduct
an investigation, termination, delay. The investigation must be swift and independent. In addition,
there should be public scrutiny of such an investigation. The victim must have a real opportunity to
participate in the investigation of a criminal offense.

Unfortunately, the current practice of compensating victims and ensuring the participation of
victims in criminal proceedings does not meet international and European standards and needs to be
improved. It seems that given the accompanying circumstances, failure to provide the victim with a
real opportunity to participate in criminal proceedings, as well as the lack of informing victims about
the progress of the investigation can be considered as inhuman treatment within the meaning of Art.
3 of the Convention.

In the case of Beketov v. Ukraine of 19 February 2019, application Ne 44436/09, violation of the
substantive aspect of Art. 3 of the Convention was established in connection with the ill-treatment
that the applicant suffered from police officers while under their control in the department (Beketov
v. Ukraine, 2019).

In Matushevsky and Matushevskaya v. Ukraine (application no. 59461/08) of 23 June 2011, the
State Government failed to ensure an effective investigation into the death of a suspect held in pretrial
detention. The Government did not provide any plausible explanation for the injuries and the ECHR
considered that these injuries were serious enough to indicate ill-treatment beyond the maximum level
of cruelty established by Article 3 of the Convention (Matushevsky and Matushevskaya v. Ukraine,
2011). In general, “accidents” or rather their statement by the penitentiary system and law enforcement
officers is quite common practice. Such cases are often not provided with an effective investigation,but
not all such cases reach the ECHR or even the national court.

1t should be said about failure to provide adequate medical care to convicts as a_form of inhuman
treatment. Inthe ECHR case Garumov v. Ukraine of 6 June 2019, application No. 70043/17, a violation
of Art. 3 of the Convention was connected with the provision of inadequate medical care to the applicant
during his detention due to unjustified delays by the authorities in providing the applicant with medical
care after his medical condition, their inability to ensure his hospitalization for further examination
and inpatient treatment, as well as further deterioration of his health (Garumov v. Ukraine, 2019).

In the ECHR case Petukhov v. Ukraine (no. 2) of 12 March 2019, application no. 41216/13,a vi-
olation of Article 3 of the Convention was found in respect of the applicant’s inadequate medication
(therapy) tuberculosis during detention due to the fact that for a certain period of time the applicant
was regularly provided with anti-tuberculosis drug to which he had resistance, lack of legal regulation
in Ukraine of palliative care in places of imprisonment, failure to provide palliative care to the applic-
ant, etc. So the applicant was not provided with any special conditions of detention other than those
of healthy convicts (Petukhov v. Ukraine (no. 2), 2019).

Some other cases ofthe ECHR should be also mentioned. Among them Winter v. The United
Kingdom, application NeNe 66069/09, 130/10 and 3896/10 of 9 July 2013, Laszlo Magyar v. Hungary,
application Ne 73593/93 of 20 August 2014, Hutchinson v. The United Kingdom. Ne 57592/08 of 17
January 2017, Petukhov v. Ukraine Ne 2 application Ne 41216/13 of 12 March 2019.
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Cases of inhumane treatment due to inadequate medical care are especially relevant in connection
with the Coronavirus pandemic and with war in Ukraine. The state is not even physically able to
provide proper conditions for convicts.

It is significant said about review of life imprisonment in the context of ECHR practice. The debate
over “real” life imprisonment (that is, life imprisonment in which a convicted person is deprived of the
opportunity to be released at any time in his life) has a long history. The introduction of this punishment
was the response of European states to the abolition of the death penalty according to Protocols 6 and
13 to the European Convention on Human Rights. By the way, the debate over the appropriateness
of life imprisonment without the right to further review according to Article 3 of the Convention has
been continuing (Timofeyeva, 2020).

Ecological rights (Article 8 and criminal law aspect)

There are problems in the European legal doctrine regarding the separation of environmental rights.
In particular, there is no separate article in the Convention that protected the right to a favorable
environment. However, the ECHR has broadened the understanding of Art. 8 in this context under
certain conditions.

In the case of Hrymkivska v. Ukraine of 21 July 2011, the applicant alleged that her home, private
and family life had suffered significant damage as a result of the operation of a main road built close
to her home. In result it caused consequences in the form of significant air pollution by exhaust gases,
coal dust, which arose as a result of patching potholes on the road with cheap material from coal mines.
Thus, the applicant pointed out that the house had become almost uninhabitable. In addition, this con-
tamination has led to chronic respiratory diseases in her family. That is, the conclusion of a violation
of Art. 8 depends on the specific circumstances, and the notion of “level of significant deterioration”
is an estimate and may be determined by the degree of adverse effects and consequences, in particular
“significantly impairs the applicant’s ability to use his home, private and family life”. However, it is
often difficult to prove in practice that it is this pollution that has led to ill health. Having investigated
in detail all the circumstances, the court still found a violation of Art. 8 of the Convention. A similar
argument was made by the court in thecase Dubetska and Others v. Ukraine of 10 February 2011.
Mention should also be made of Hatton and Others v. The United Kingdom and Moreno Gomez v.
Spain, which concerned exceeding noise limits.

The condition which described in this case is incompatible with normal life. Environmental rights
are related to the right to life in a broad sense.The dynamics of the Convention in this matter might
change and such violations could be considered in the context of Article 2 of the Convention in its
wide context.

Crime against ecology are considered in the Criminal Code of Ukraine as well (Articles 236-254).
Thus, the criminal law protects environmental rights that directly affect human health and life. If a
state did not respond to a person’s appeal in this context, it would commit a crime against person and
violates the provisions of the Convention.

The right to beg in the context of Art. 8 of the Convention.

In case Lacatus v. Switzerland (2021), the Geneva has violated Article 8 of the Convention on the right
to respect for private and family life by fining and eventually imprisoning young woman for begging.

The applicant in this case was a member of the Roma community and of a fairly young age. She
was also illiterate, unemployed and did not receive any social security or financial support. She began
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begging for money on the streets of Geneva to survive. For three years, she received 9 individual fines
of 100 Swiss francs under the Geneva Penal Code, which prohibits begging in public places.

In weighing the interests in question, the Court found that the applicant was in a “situation of ob-
vious vulnerability” as a person who was poor, illiterate and completely without income. As a result,
she “had the right inherent in human dignity to be able to express her grief and try to meet her needs
through begging”. The (criminal) sanction imposed on the applicant was severe and, as she was in an
unstable and vulnerable situation, the conversion of her fine into imprisonment was largely automatic
(Corina Heri, 2021).

The court emphasized that the applicant had neither been exploited in poverty nor behaved ag-
gressively. The Court ruled that “the motivation to make poverty less visible in the city and attract
investment” is not a legitimate motivation for measures that limit the human needs of the law. The lack
of less restrictive means has also not been convincingly demonstrated. As a result, the Court found that
the respondent State had exceeded its discretion and had violated Article 8 of the ECHR.

Decisions on the coexistence of Barcelona and the Spanish Federation of Municipalities and
Provinces discuss the possibility of further homelessness as people without rights. Thus, they proceed
from the fundamental difference inherent in the criminal law of the enemy: the confrontation between
people and persons without rights.

This case is an example of poverty discrimination. If the state cannot provide a person with decent
living conditions, access to work and study, a salary appropriate for education and experience, state could
not punish people for asking for help. But on the other hand, the dangers of child exploitation, human
trafficking and slavery are also high in this context. Therefore, each case requires careful investigation.

Another issue that have risen in this case is the approach to punishment.Lacatus was sentenced to
an administrative fine, but the ECHR recognized his criminal context. The ECHR considered penalties
more broadly than national law. In its practice, the ECHR has repeatedly pointed to the criminal law
nature of administrative penalties (including fines and arrests), disciplinary sanctions, etc.

In the ECHR case Welch v. The United Kingdom (complaint Ne 17440/90 of 09.02.1995), based
on the content of Art. 7 of the European Convention, the court noted that in assessing a measure as a
“punishment”, the starting point should be to determine whether its application is a consequence of
a conviction for a “criminal offense”. Other factors that may be taken into account as significant are
the nature and purpose of the measure, its definition in accordance with national law, the procedure
for its application and implementation, and its severity (paragraph 28). In this context, it is a question
of ensuring the human rights provided for in the Convention in the case of not only penalties but also
administrative penalties (criminal law).

We are talking in particular about a fine, arrest. For instance, it is reflected in the ECHR case
Shvidka v. Ukraine, statement Ne 17888/12 of 30 October 2014. It should be noted that certain forms
of administrative and disciplinary liability are much stricter than forms of criminal liability, including
certain fines.

Sentencing and other measures of a criminal law nature. In order for the court to make a decision,
including when appointing a person to criminal responsibility and other measures of a criminal law
nature, it is necessary to observe “... a balance of justice between the requirements of public interest
and the protection of fundamental individual rights”(Mowbray, 2010, p. 47). The principle of fair bal-
ance is that the court decides on the law in symbiosis with the responsibilities of the Member States
in accordance with the provisions of the Convention. National authorities must balance the interests
of members of society with fundamental human rights and freedoms.
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Conclusions

1.

The main idea, essence and value of criminal law is to protect fundamental rights and impose fair
punishments for their violation. Fair punishment should comply with the principles of criminal law.
The essence of criminal law is expressed through its principles.Among them are the principles of
humanism, legality, proportionality, individualization and differentiation of criminal responsibility.
There is a lot to be gained from the Convention and the practice of the ECHR. First of all the most
obvious benefit is a fundamental role of rights of the Convention. Therefore, in the Criminal Code
of Ukraine, violations of relevant rights are considered as a crime. Moreover this applies to the
Criminal Codes of many European countries because of our common values. These values are also
proclaimed in the Declaration of Association with the EU.

Each state has its own peculiarities in terms of criminal law regulation and protection, each country
has the right to accept or not to accept certain recommendations formulated in a specific decision
of the ECHR.

There are common global problems in European countries: environmental and economic crises,
epidemics, epizootics, poverty. The best way to deal with them is first of all definite them. And
secondly is to integrate and unify of international community in combating these crimes and to
protect fundamental rights. The international community should focus their attention on inadmiss-
ibility of violation of fundamental human rights and freedoms.

The governments should focus their attention on a systematic response to violations of the provisions
of the Convention and taking into account the practice of the ECHR. This could have a positive
impact on criminal law policy.

The violations are, in particular, related to problems of interpretation of the provisions of the Con-
vention. Provisions of Art. § of the Convention are related to other provisions of the Convention
and the development of the ECHR practice on certain issues.

The Convention is dynamic, it changes under the influence of society, its provisions change in the
process of development and acquire new meanings. In particular, the ECHR recognizes a violation
of Art. 8 (the right to respect for private life) in those contexts in which he had not previously re-
cognized. In particular, this applies to the interpretation of Art. 8 of the Convention in the context
of the right to beg (“poverty”) in the context of the right to freedom of expression, the opportunity
to address people with grief and to draw attention to such a situation (Lakatus v. Switzerland, 2021).
Moreover, the criminal law protects environmental rights that directly affect human health and life
(Hrymkivska v. Ukraine, 2011). If a state did not respond to a person’s appeal in this context, it
would commit a crime against person and violates the provisions of the Convention.

In particular, some aspects of these standards had already been adopted in legislation by the gov-
ernment of Ukraine. For sure, this is a crucial instrument to prevent crime. However, as reality
shows, this does deter neither people nor corporations from infringements.

The development of these provisions requires analysis and consideration in the development of a
new Criminal Code. At the same time, it is necessary to be careful with the balance between human
interests and the security of society and the state, The balance between freedom and security. It is
important that the rights enshrined in the Convention remain fundamental and do not interfere with
the interests and needs of the individual, which are much broader. In addition, speaking about the
importance of the case law of the European Court of Human Rights for criminal law and its reform,
it is also necessary to take into account the national characteristics of the state. The case law on
Ukraine must be taken into account. Practice ofs other countries may also be applied, taking into
account national specificities and legislation.
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5. Last but not the least, the human rights standards should be complied with people who have com-
mitted and been involved in crimes. Attention should be paid to court sanctions. Court can declare
a violation and award compensation. The further fate of the case, in particular the prosecution of
specific officials, remains behind the scenes. It would also be fair to pay appropriate compensation
not only from the state budget but also directly from the perpetrators to victim.
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Essence of Criminal Law of the European Court of Human Rights
LiliiaTimofieieva

(Vilnius University, National University «Odesa Law Academy»)
Summary

The Convention for the Protection of Human Rights and Fundamental Freedoms (the Convention)takes an important
place in the doctrine and practice of criminal law of Ukraine and other countries.

However, it could present some differences in interpretation of the provisions of the Convention in the Ukrainian
legislation and in the practice of the European Court of Human Rights (ECHR).

The aim of the article is to approximate national criminal law to international standards and the practiceof the ECHR.
The object of the article is essence of Criminal Law in the practice of the ECHR.

The international community should focus their attention on inadmissibility of violation of fundamental human
rights and freedoms.

To sum up the main idea, essence and value of criminal law is to protect fundamental rights and impose fair pun-
ishments for their violation. Fair punishment should comply with the principles of criminal law. Among them are the
principles of humanism, legality, proportionality, individualization and differentiation of criminal responsibility. The
essence of criminal law is expressed through its principles.

Last but not the least, the human rights standards should be complied with people who have committed and been
involved in crimes.

BaudZiamosios teisés principai Europos Zmogaus Teisiy Teisme
LiliiaTimofieieva

(Vilniaus universitetas)

(Nacionalinis universitetas Odesos teisés akademija)

Santrauka

Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencija tapo svarbia Ukrainos ir kity $aliy baudziamosios teisés doktrinos
ir praktikos dalimi.Ta¢iau Ukrainos teisés aktuose ir Europos Zmogaus Teisiy Teismo (EZTT) praktikoje Konvencijos
nuostatos gali biiti aiSkinamos skirtingai.

Straipsnio tikslas — suderinti nacionaling baudziamaja teise su EZTT tarptautiniais standartais ir praktika. Straipsnio
dalykas — baudziamosios teisés esmé¢ EZTT praktikoje. Tarptautiné bendruomené turéty sutelkti démesi i pagrindiniy
zmogaus teisiy ir laisviy pazeidimo nepriimtinuma.

Apibendrinant reikia pabrézti, kad pagrindiné baudziamosios teisés mintis bei esminé vertyb¢ yra pagrindiniy teisiy
apsauga ir teisingy bausmiy uz jy pazeidima skyrimas. Sazininga bausme turéty atitikti baudziamosios teisés principus —
humanizmo, teisétumo, proporcingumo, bausmés individualizavimo ir baudziamosios atsakomybés diferencijavimo
principus. Baudziamosios teisés esmé yra isreiksta principais. Paskutinis, bet ne maziau svarbus dalykas yra ir tai, kad
zmogaus teisiy standarty turi bati laikomasi ir nusikaltimus padariusiy ir juose dalyvavusiy zmoniy atzvilgiu.
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