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Abstract

This work analyses women‘s reproductive rights, as a fundamental human rights area. The
importance of protecting such rights, including the right to abortion, is demonstrated by
revealing their broad concept and significance in the process of ensuring other human rights.
In addition, relevant case law of the Supreme Court of the United States of America and the
European Court of Human Rights is considered in order to compare the two jurisprudences as

well as to determine trends in the area of reproductive rights.
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convention
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Introduction

Relevance of the topic. When it comes to women’s reproductive rights, the concept is very
broad and including various aspects, such as the right to contraception, certain treatments,
or access to information about one's body. In addition to that, reproductive rights ensure
women's freedom to decide on the reproduction itself. Nonetheless, based on the content of
different national laws, the protection of women’s reproductive rights has arguably not been
a priority for the governments and, moreover, those laws keep demonstrating paternalistic
control of women'’s reproductive behaviour. It is also paramount that although numerous
international and regional human rights instruments protect the various elements of
reproductive rights, there are none dedicated solely to the latter, taking into consideration
their broad nature.

Lately a huge debate has been sparked after a highly restrictive law entered into
force in Poland in 2020, introducing a near-total ban on abortion. It can be observed that
such decision was highly influenced by the political dependence of the courts as well as the
authority of Catholic church. Although EU Parliament has condemned Poland’s restrictive
law on abortion, the country argues that the EU has no competence over the matters in the
national health sector. Subsequently, in 2022, the United States Supreme Court overturned
Roe v. Wade, the landmark 1973 decision affirming the constitutional right to abortion in
the United States. As a result, in the time of one month, 13 states have significantly
restricted access to the procedure, meanwhile, at least 12 are do so in the nearest future.
Legal and medical experts have evaluated this kind regression on abortion access as a huge,
unprecedented leap back in the area of human rights. Considering these landmark
situations, jurisdictions of Europe and the United States have been chosen for the purpose
of analysis in order to identify differences and similarities as well as to deduce possible
interaction between one another.

It is noteworthy that such kind of rulings and legislations must be evaluated as
obstructing women’s fundamental rights as well as contributing to the systematic
discrimination against women. Even though many aspects of women’s reproductive rights
often fail to be properly implemented, recent events suggest that the right to abortion
requires a special attention. Therefore, this aspect will be the one to be discussed on a
primary basis in this thesis. Also, it is noteworthy that the scope of this work primary
includes voluntary adult abortions, however it can be expanded to situations involving
minors or forced abortions in order to disclose certain points. Moreover, this thesis does

not discuss in a broad manner the issues specifically concerning people belonging to



marginalised groups (people with disabilities, members of indigenous groups, etc.)

considering the limited extent of this work.

Originality of the topic. Even though questions concerning women’s reproductive rights,
especially abortion, have been raised since back in the days, situations currently happening
in Poland and the United States raise the need to evaluate the stance taken by the
Government or Judiciary, including how significant of an influence might they have on
women’s reproductive rights in the future.

Following recent developments in the United States, numerous discussions have
been provoked and reached both national and international legislatures in Europe, urging
to include right to safe and legal abortion to the EU Charter of Fundamental Rights. It is
now especially important to examine the possibilities of effectively promoting women’s
reproductive rights to avoid pursuing the negative example of the United States by means

of regressing in this human rights area.

The aim of the thesis. To demonstrate that women’s reproductive rights, including right
to abortion, are fundamental human rights which need special protection due to their

delicate nature.

Tasks of the thesis. The primary tasks of this work are as follows:

1. To reveal the concept of women‘s reproductive rights;

2. To demonstrate dependence between women'‘s reproductive rights and other human
rights;

3. To establish the significance of safe and legal abortions for effective enjoyment of
fundamental human rights protected by international human rights treaties;

4. To analyse relevant jurisprudence of the Supreme Court of the United States of
America and the European Court of Human Rights;

5. To determine trends around the globe in terms of ensuring women’s reproductive

rights, the emphasis being on the right to abortion.

Methods. In order to fulfil the above listed tasks, the following research methods are used
in this work:
- Descriptive (to reveal the concept of women‘s reproductive rights, their relation to

other human rights, and to provide an overview of the case-law);



- Logical (to analyse the content of legal acts as well as special literature, and to
deduce certain corresponding conclusions);

- Systematic analysis (to examine various sources and to provide objective evaluation
on the arising issues when abortions are criminalised);

- Historical (to reveal the development of regulation in the area of women‘s
reproductive rights and to see the occurring changes);

- Comparative (to juxtapose the views of various human rights bodies as well as
jurisprudence of the United States Supreme Court and European Court of Human

Rights in order to see the differences and similarities).

Most important sources. International treaties concerning human rights (European
Convention of Human Rights, The International Covenant on Economic, Social and
Cultural Rights, The International Covenant on Civil and Political Rights, Convention
on the Elimination of All Forms of Discrimination against Women) and their
commentaries prepared by various human rights bodies (Committee on Economic, Social,
and Cultural Right, Committee on the Elimination of Discrimination Against Women,
United Nations Special Rapporteurs and Human Rights Office of the High
Commissioner, Human Rights Committee) as well as case-law of the United States
Supreme Court and European Court of Human Rights are the sources most widely analysed

in this thesis.



1. Concept of Woman’s Reproductive Rights and Their Regulation
in International Treaties

Reproductive rights are inextricably linked to human rights, as recognized by international
treaties, and reflected in domestic legislation around the world. The effective enjoyment of
all these rights is crucial for the women to be able to exercise their human rights and make
related critical decisions.

The concept of women’s reproductive rights is quite expansive, and it is probably
the reason why the definition of such rights varies: while some include a broad list of rights,
such as the right to contraception, right to infertility or similar treatments, right to obtain
the medical information, others tend to focus on the right to decide whether to reproduce
or not, making discussion on abortions the key one. Despite the fact whether reproductive
rights are understood in a narrower or broader sense, they shall be viewed as involving the
notion of control, that being that women should have a full ability to control what happens
to their bodies (Moodley, 1995, p. 9). This was also emphasized by the United Nations
(further — UN) after the adoption of the Programme of Action of the International
Conference on Population and Development in 1994 (Programme of Action of the
International Conference..., 2014) which considerably influenced the evolvement of
international and regional human rights standards and jurisprudence related to the
reproductive rights which were described as the freedom to make informed, free, and
responsible decisions when it comes to reproductive health.

The element of control as well as choice and autonomy are all closely related to
other human’s rights: the right to life, the right to be free from torture, the right to health,
the right to privacy, the prohibition of discrimination and others. For example, women's
right to health encompasses their sexual and reproductive health, according to both the
Committee on Economic, Social, and Cultural Rights (further — CESCR) and the
Committee on the Elimination of Discrimination Against Women (further - CEDAW
Committee). Women’s reproductive rights have also been acknowledged as a core
element of right to health by the UN Special Rapporteur in their Report on the right of
everyone to the enjoyment of the highest attainable standard of physical and mental
health (Report by the UN Special Rapporteur...,2022). Relevant treaties, recommendations
and other documents are further discussed in a broader manner to disclose the current
situation in terms of women’s reproductive rights as well as desired developments.

To begin with, the Preamble of Convention on the Elimination of All Forms of

Discrimination against Women (further — CEDAW treaty) (Convention on the



Elimination of All Forms..., 1979) acknowledges that “the role of women in procreation
should not be a basis for discrimination”. Furthermore, Articles 10, 12 and 14 states
that States Parties shall take all appropriate measures to eliminate discrimination against
women to ensure to them equal rights with men in the fields of education as well as
health care and to ensure, access to specific information and services related to family
planning. Moreover, Article 16 protects women’s equal rights in deciding “freely and
responsibly on the number and spacing of their children and to have access to the
information, education and means to enable them to exercise these rights”.

Back in 1994, CEDAW Committee expressed its views regarding women’s right
to control their family relations in its General Recommendation No. 21 (General
recommendation No. 21: Equality in marriage..., 1994), indicating that the
“responsibilities that women must bear and raise children affect their right of access to
education, employment and other activities related to their personal development. They
also impose inequitable burdens of work on women. The number and spacing of their
children have a similar impact on women’s lives and affect their physical and mental
health, as well as that of their children. For these reasons, women are entitled to decide
on the number and spacing of their children”. In addition to this, it was emphasized that
“decisions to have children or not, while preferably made in consultation with spouse
or partner, must not nevertheless be limited by spouse, parent, partner or Government”.
Moreover, CEDAW Committee’s General Recommendation No. 24 (General
recommendation No. 24: Article 12 of the Convention..., 1999), emphasized the duty of
States to prioritise the “prevention of unwanted pregnancy through family planning and
sex education” and to amend legislation criminalizing abortion withdrawing punitive
measures imposed on women who undergo abortion.

Equally important was the CESCR General Comment No. 14 (General Comment
No. 14 on the right to the highest ..., 2000) which affirmed “reproductive health means
that women and men have the freedom to decide if and when to reproduce and the right
to be informed and to have access to safe, effective, affordable and acceptable methods
of family planning of their choice”. Moreover, in its General Comment No. 22 (General
Comment No. 22 on the right to sexual..., 2016), CESCR insisted that the States should
“repeal or eliminate laws, policies and practices that criminalize, obstruct or undermine
access by individuals or a particular group to sexual and reproductive health facilities,
services, goods and information”. It is emphasized that access to the full range of sexual

and reproductive health facilities, services, goods, and information is severely limited



due to numerous legal, procedural, practical, and social barriers, particularly set towards
women and girls.

Furthermore, when it comes to prohibition of discrimination, CESCR states that
“due to women'’s reproductive capacities, the realization of the right of women to sexual
and reproductive health is essential to the realization of the full range of their human rights.
The right to reproductive health is indispensable to their autonomy and their right to make
meaningful decisions about their lives and health. Gender equality requires that the health
needs of women, different from those of men, be considered and appropriate services
provided for women in accordance with their life cycles” (General Comment No. 22 on the
right to sexual...,2016). It is thus crucial to repeal or reform discriminatory laws, policies
and practices in the area of sexual and reproductive health so that the barriers interfering
with access by women to comprehensive reproductive health services or goods are removed
by means of guaranteeing all individuals access to affordable, safe and effective
contraceptives, liberalizing restrictive abortion laws, providing access to safe abortion
services and quality post-abortion care, and the key point — to respect the right of women
to make autonomous decisions about their reproductive health. The example of
discriminatory treatment could be the fact that when it comes to reproductive health, there
is not a single medical procedure where men are required to justify their decision to have
that procedure or, moreover, are denied fundamental healthcare services. The situation is
very different for women, though, as often they are being asked many irrelevant questions
beforehand or even forced to change many healthcare professionals to find the one who
will be willing to provide certain services. For example, it is much easier to be provided
with a vasectomy procedure than with sterilization or fallopian tubal ligation and the main
reasons involve the presumptions that women herself or her partner will be desiring to
procreate later in time. This is also a good illustration of the obsolete societal norms where
the implementation of the will of a woman is being conditioned by various situationally
irrelevant factors, resulting into violations of women’s reproductive rights when interfering
with her freedom to control her own body both by such measures as questioning her own
freely made decisions as well as setting grave legal barriers, that being criminalisation of
women undergoing abortions, deny of the emergency contraception or failure to prohibit
and take measures to prevent violence and coercion targeting women seeking abortion.

Professor Rebecca J. Cook in her article on international human rights and
women's reproductive health suggests that to see whether a certain restrictive abortion
law violates the protected rights, it is necessary to decide if such law can be deemed as

significantly contributing to maintaining “either the oppression of women or culturally
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imposed sex-role constraints on individual freedom” (Cook, 1993, p. 78). Moreover,
she provides a well justified opinion that such kind of restrictive laws deepens the
gender inequality given the fact that women “carry the exclusive health burden of
contraceptive failure”, meanwhile, they are still required to continue the unwanted
pregnancy with all the accompanying moral, social, and legal responsibilities that come
during gestational and afterwards parental periods.

What is more, the Human Rights Committee (further — CCPR) has insisted in its
General Comment No. 28 (General Comment No. 28: Article 3..., 2000) on The
International Covenant on Economic, Social and Cultural Rights (further — ICESCR)
(The International Covenant on Economic, Social..., 1996), that the states should “help
women prevent unwanted pregnancies, and to ensure that they do not have to undergo life-
threatening clandestine abortions”. Another paramount notion made by CCPR was that a
state may be considered having failed to respect women’s rights in terms of Articles 6 (right
to life), 7 (right to be free from torture or cruel, inhuman, degrading treatment) and 17 (right
to privacy) in cases where, for example, “there is a requirement for the husband’s
authorization to make a decision in regard to sterilization; where general requirements are
imposed for the sterilization of women, such as having a certain number of children or
being of a certain age, or where States impose a legal duty upon doctors and other health
personnel to report cases of women who have undergone abortion”.

Additionally, CCPR expressed in its General comment No. 36 (General Comment
No. 36 on article 6...,2019) on article 6 of the International Covenant on Civil and Political
Rights (further — ICCPR) (The International Covenant on Civil..., 1996) that while States
may adopt laws or other measures regulating terminations of pregnancy, such measures
cannot result “in violation of the right to life of a pregnant woman or girl, or her other rights
under the Covenant” as well as put them as a “subject to physical or mental pain or suffering
which violates article 7, discriminate against them or arbitrarily interfere with their
privacy”. CCPR argued that States have a duty to “provide safe, legal and effective access
to abortion where the life and health of the pregnant woman or girl is at risk, or where
carrying a pregnancy to term would cause the pregnant woman or girl substantial pain or
suffering, most notably where the pregnancy is the result of rape or incest or is not viable”.
States cannot adopt such regulations on abortions which “runs contrary to their duty to
ensure that women and girls do not have to undertake unsafe abortions”. This is to be
assessed as a crucial moment considering that, according to data provided by the World
Health Organisation (further — WHO), the fact whether abortion is legal or not does not

correlate to the number of induced abortions, since women will still seek them regardless



of its legal status and lawful availability (Safe abortion: technical and policy guidance...,
2015). CCPR also called the States to ensure access for everyone “to quality and evidence-
based information and education about sexual and reproductive health and to a wide range
of affordable contraceptive methods and prevent the stigmatization of women and girls
seeking abortion” as well as “ensure the availability of, and effective access to, quality
prenatal and post-abortion health care for women and girls, in all circumstances, and on a
confidential basis”.

It is beneficial to address here that even though CCPR has repeatedly recognized
women'’s lives and health to be in jeopardize, inter alia, due to restrictive abortion laws and
acknowledged, for instance, in case K.L. v. Peru (2005) that “the refusal of a therapeutic
abortion had constituted a violation of article 7 of the ICCPR — enshrining the prohibition
on torture or other cruel, inhuman or degrading treatment or punishment” (adoption of
views of the Human Rights Committee of 24 October 2005 in case K.L. v. Peru), the first
draft of General Comment No. 36 set out the thinking of the then Committee’s two
rapporteurs that the general comment may address, including, the applicability of the right
to life to “the unborn” (Press release on the draft...,2015). This has resulted in International
Court of Justice joining various civil society organizations in a general discussion urging
CCPR to reaffirm that right to life (Article 6) accrue at birth and do not extend prenatally
which is a position to be seen as being in line with the principle of interpretation of treaties,
customary international law, the plain text of the ICCPR, the travaux preparatoires, and
the CCPR’s itself previous decisions, General Comments, and concluding observations
(Press release on the draft..., 2015). CCPR acknowledged that the “proposals to include
the right to life of the unborn within the scope of article 6 were considered and rejected
during the process of drafting the Covenant” which is a stance consistent with “the
reference in Article 1 of the Universal Declaration on Human Rights to all human beings
“born free and equal in dignity and rights”. Moreover, CEDAW has also argued that “under
international law, analyses of major international human rights treaties on the right to life
confirm that it does not extend to foetuses” (Report of the inquiry concerning...,2018). In
July 2017, CCPR prepared the revised draft which no longer featured any reference to the
unborn, let alone the idea that Article 6 protected prenatal interests, but rather focused on
ensuring that the General Comment comprehensively address the rights of women and girls
to life and health in relation to abortion, including by expounding on States parties’
obligations to provide affordable access to safe abortion (Revised draft of the General

Comment No. 36..., 2017) (it is notable that the outcome of these discussions on the



prenatal “right to life” also disputes an opinion of some scholars on abortion being a
derogation from right to life (Puppinck, 2013, p. 163)).

It is noteworthy, though, that the fact that CCPR’s composition had changed
probably had a significant impact on the discussions along with two new decisions being
taken in abortion-relation case in 2016 (adoption of views of the Human Rights Committee
of 31 March 2016 in case Amanda Jane Mellet v. Ireland) and 2017 (adoption of views of
the Human Rights Committee of 17 March 2017 in case Siobhdn Whelan v. Ireland) where
CCPR has once again expressed a stance, built on its 2005 findings in K.L. v. Peru, that the
prohibition of abortion may result in a violation of the prohibition against cruel, inhuman,
or degrading treatment under Article 7, a violation of the right to privacy under Article 17,
and that it may constitute discrimination as per Article 26. The final version of General
Comment No. 36 has thus finally resulted in a reaffirmation of abortion as pivotal in
ensuring the right to life of women and girls, due to its critical impact on the prevention of
maternal mortality and morbidity.

Moreover, regarding Article 8 (right to respect for private and family life) of
European Convention of Human Rights (further — ECHR) (European Convention of
Human Rights, 1953), CCPR has noted that its interpretation as well as the identification
of the scope of the right to abortion entailed therein, should be based on the relevant rules
of international law and underlined that regulations restricting a woman’s access to abortion
in cases of rape or incest are incompatible with Article 7 (freedom from torture or cruel,
inhuman or degrading behaviour) of ICCPR (Zureick, 2015, p. 127). Further interpretation
of ECHR made by European Court of Human Rights (further — ECtHR) is analysed later in
this work.

It cannot go unnoticed that there are several scholars stating that there is no right to
abortion under the human rights instruments and, moreover, that such bodies as ECtHR
cannot create a right to abortion because its interpretive power is limited (Puppinck, 2013,
p. 156-158). To some extent, this is correct since there is no right to abortion directly
enshrined in international treaties. Nonetheless, as it is being developed in this thesis, right
to abortion can be regarded as derivative from other fundamental human rights protected
by various treaties since the effective implementation of those rights cannot be properly
ensured without providing access to abortion, considering various situations where
pregnant people may seek such procedure (for example, the Court itself has acknowledged
that when abortion is sought for reasons of well-being, it falls within the scope of Article 8.
As it will be demonstrated in the further analysis, reasons of health and well-being must be

understood in an extensive manner as including not only physical but also psychological
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factors). Moreover, regarding the level of interpretation, it is widely accepted that ECHR
is a living instrument constantly adapting to the changing perceptions of various life aspects
and, moreover, is read, infer alia, considering other human rights instruments and taking
views of various human rights bodies into consideration. As it was already disclosed in this
section, such bodies are quite unanimous when it comes to interpreting reproductive rights.
Thus, by recognizing the importance of a European consensus and evolving universal
standards concerning reproductive rights, including abortion, the ECtHR would not
introduce any change but rather recognize the one already happening. Moreover, even if
the statement on abortion not being recognized as a human right is sustained, a firm
indisputable emphasis must be on the right to privacy, including, inter alia, reproductive
control. Quoting the US Supreme Court Justice Ruth Bader Ginsburg, “the decision
whether or not to bear a child is central to a woman’s life, to her well-being and dignity. It
is a decision she must make for herself. When government controls that decision for her,
she is being treated as less than a fully adult human responsible for her own choices” (For
Justice Ginsburg, Abortion..., 2000).

Even though the above-mentioned treaties and recommendations imply that
States have a duty to respect, safeguard, and implement rights pertaining to the sexual
and reproductive health of women, women's reproductive health and rights are
frequently violated in various forms. According to the UN Human Rights Office of the
High Commissioner (further - OHCHR), such violations are significantly influenced
by the deeply embedded beliefs and societal values about women's sexuality: due to
patriarchal conceptions of women's roles within the family, women are frequently
valued based on their ability and willingness to reproduce (Sexual and reproductive
health..., 2022). WHO has also noticed that “patterns of reproductive health generally
reflect social inequalities in society and unequal distribution of power based on gender
<..>” (Closing the Gap in a Generation..., 2008). CESCR supported this view in its
General Comment 20 (General Comment No. 20: Non-discrimination..., 2009), stating
that various social determinants have an impact on the enjoyment of an array of rights,
including reproductive ones.

Reacting to systematic issue of discrimination against women in law and in practice,
the United Nations Working Group (further — Working Group, Group) has been established
in 2017 which has expressed its concern on the severe challenges to the universality of
women’s rights in the global community (The United Nations Working Group on the
issue..., 2017). Economic crisis and austerity measures as well as cultural and religious

conservatism have been named as they key challenges. In the context of rising

11



fundamentalisms and backlashes against women’s human rights, a discourse is constantly
being raised at the international level on the termination of pregnancy. Nonetheless,
Working Group urged that “the right of a woman or girl to make autonomous decisions
about her own body and reproductive functions is at the very core of her fundamental right
to equality and privacy, concerning intimate matters of physical and psychological
integrity”, as protected by Articles 3 and 17 of ICCPR, and thus it is solely the pregnant
woman’s decision whether to continue a pregnancy or terminate it, considering its possible
effect on her future personal and family life as well as enjoyment of other human rights.
The Group emphasized that “the intense efforts made by religious lobbies to portray the
zygote as a baby” should be disregarded as baseless and that the “entire field of law relating
to termination of pregnancy is an area of regression for women’s control over their
reproductive lives and their bodies”. Such laws take their origin from the beginning of the
19" century when the Catholic Church declared that “ensoulment occurs at conception”
and, moreover, enacted prohibition contraceptive methods, suggesting that “the issue is the
recognition of divine will”. As a result of these views, many countries have then adapted
their laws accordingly some of which still having such laws in effect. The Group, however,
accurately expressed that “those who believe that personhood commences at the time of
conception have the freedom to act in accordance with their beliefs but not to impose their
beliefs on others through the legal system” as their views are not necessarily shared
amongst all individuals, cultures or even religions (the Roe v. Wade decision presented by
the United States Supreme Court which will be discussed further in this work, included a
discussion of the different views on when life begins, for example, many in the Jewish faith
believe that life begins at birth contrary to the prevailing view in the Catholic faith that life
begins at conception).

To conclude, even though there are many international instruments dealing with
human rights, including some inherent elements of women’s reproductive rights, women
keep experiencing the often denial of equal enjoyment of their rights, the certain status
historically ascribed to them being not the least of all possible reasons, as also affirmed by
CESCR in its General Comment No. 16 on the equal right of men and women to the
enjoyment of all economic, social and cultural rights (General Comment No. 16: The Equal

Right..., 2005).
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2. Arising Issues When Abortions Are Criminalized

Prior to analysing the particular issues arising when abortions are criminalized, it is
beneficial to turn to the notion made by the UN Working Group on the difference between
legalization and decriminalisation of abortions, i.e., the repeal of restrictive laws and
policies in relation to termination of pregnancy, and discontinuance of the use of criminal
law to punish a woman for ending a pregnancy accordingly. Based on this distinction, the
Group insisted that “regulation of the medical procedure for termination of pregnancy after
the first trimester may provide a balance between the human rights of the pregnant woman
and a societal interest in discouraging termination where the pregnancy is more advanced,
which involves a more complex medical procedure for the woman, and a more fully
developed foetus, <...> though there should never be criminalisation of termination of
pregnancy” (The United Nations Working Group on the issue..., 2017). The Group quoted
the concluding observation of CEDAW Committee to Myanmar stating that the State
should "amend its legislation to legalize abortion not only in cases in which the life of the
pregnant woman is threatened, but also in all cases of rape, incest and severe foetal
impairment, and to decriminalize abortion in all other cases” (Concluding observations on
the combined..., 2016). Thus, even if certain barriers are being created, they must not be
of such manner which will force woman to “pursue the course of seeking an unsafe
termination rather than continuing the pregnancy”.

Despite the fact that many human rights bodies have provided a rigorous guidance
on the importance of decriminalizing abortion, naming the access to such medical
procedure as crucial to ensure the adherence to human rights standards as well as states’
obligation to eliminate discrimination against women and to protect women's fundamental
human rights, a handful of countries kept or even newly introduced bans or at least stringent
restrictions on abortion. The following issues can thus be identified as most significant ones
when abortions are criminalized:

1. Unsafe abortions are being conducted. According to WHO’s data, criminalisation
of abortions does not reduce the amount of such procedures but rather increases the
number of women seeking clandestine and unsafe options, suggesting that abortion
is an essential health service necessary to the realization of human rights. According
to the UN Working Group, “countries where women gained the right to termination
of pregnancy in the 1970s or 1980s and are provided with access to information and
to all methods of contraception, have the lowest rates of termination of pregnancy”

as opposed to states where abortion procedure is criminalized doing a grave harm
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to women’s health and life as, based on OHCHR’s data, almost all deaths from
unsafe abortion occur in countries where this procedure is severely restricted in law
and/or in practice, meanwhile, such deaths could be entirely preventable should
access to abortion services be available (Information series on sexual..., 2020).
Even though it is often difficult to obtain comprehensive data on maternal mortality
and morbidity caused by unsafe abortions due to the illegal nature of this medical
procedure in a number of countries, there is still a consistent demonstration of a link
between unsafe abortion and high rates of maternal mortality and morbidity.
Related fundamental human rights are not being ensured. Denial of access to
abortion can condition violations of other basic human rights, such as right to life
or prohibition of torture and/or cruel, inhuman, and degrading treatment. The UN
Working Group has emphasized that the “right of a woman or girl to make
autonomous decisions about her own body and reproductive functions is at the very
core of her fundamental right to equality and privacy, involving intimate matters of
physical and psychological integrity, and is a precondition for the enjoyment of
other rights” (The United Nations Working Group on the issue...,2017). Similarly,
the Special Rapporteur on the right to health has stated that laws criminalizing
abortion “infringe women’s dignity and autonomy by severely restricting decision-
making by women in respect of their sexual and reproductive health” (The United
Nations Working Group on the issue..., 2017). International human rights bodies
have also consistently recognised that “prohibitions on abortion prevent women and
girls from making fundamental personal decisions about their health and lives and
may give rise to severe mental or physical suffering by forcing women and girls to
continue a pregnancy against their will, seek clandestine and often unsafe abortion
or travel to a foreign country to obtain legal care” (The United Nations Working
Group on the issue..., 2017).

Regarding health exception, there are arguments coming from some
scholars that while termination of pregnancy can be justified in case of saving life
of a pregnant person, physical or mental health may not prevail over the “life” of
the child as the right to health is a goal rather than right enshrined in ECHR
(Puppinck, 2013, p. 179-180). Moreover, it is being questioned whether abortion is
a “claim of convenience”, especially when the reason of mental health is being
relied on. This kind of arguments, however, can be evaluated as not only devaluing
the significance and influence of a deteriorating mental health itself (which alone is

still often underestimated and stigmatized) in a situation in question but also
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undermining the importance of health of a born and autonomous person in favour
of the foetus.

It becomes another form of discrimination and creates stigma. The Special
Rapporteur on extrajudicial, summary, or arbitrary executions has asserted that
where unsafe abortion leads to death in the context of bans on abortion, this can be
equated to “gender-based arbitrary killing, only suffered by women, as a result of
discrimination enshrined in law” (Report by the UN Special Rapporteur..., 2017).
Moreover, the Working Group has also observed that “in countries where induced
termination of pregnancy is restricted by law and/or otherwise unavailable, safe
termination of pregnancy is a privilege of the rich, while women with limited
resources have little choice but to resort to unsafe providers and practices” (The
United Nations Working Group on the issue..., 2017) (for example, due to the need
to travel to another country to have the abortion procedure performed) leading into
wider discrimination than only the gender-based one. Views expressed by many
human rights organisations in a common comment prepared reacting to abortion
ban in Poland correspond with the arguments of the UN Working Group as they
also argue that the harmful impacts of prohibitions on abortion disproportionately
and most severely affect women and girls belonging to marginalised communities,
including women and girls with disabilities, migrants, those belonging to ethnic
minorities, or of lower socio-economic status and those living in rural communities.
Moreover, they insist that those prohibitions on abortion which are introduced as a
retrogressive measure, human rights protection for a class of persons who are solely
and uniquely affected, is nullified and invalidated (Written comments on behalf of
Amnesty International..., 2021).

Furthermore, CEDAW Committee has observed that “criminalisation has a
stigmatising impact on women, and deprives women of their privacy, self-
determination and autonomy of decision, offending women’s equal status,
constituting discrimination” (Report of the inquiry concerning...,2018). Moreover,
in the Mellet case (adoption of views of the Human Rights Committee of 31 March
2016 in case Amanda Jane Mellet v. Ireland), CCPR has upheld the opinion that
that the criminalisation of abortion created shame and stigmatized the actions of the
pregnant people, constituting ,,a separate source of severe emotional pain®,
meanwhile, UN Working Group has insisted that a significant harm is being done

to the effective implementation of women‘s human rights by stigmatizing a safe and
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needed medical procedure” (The United Nations Working Group on the issue...,
2017).

In 2018, CEDAW released a joint statement with the Committee on the
Rights of Persons with Disabilities (further — CRPD), accentuating that “a
human rights-based approach to sexual and reproductive health acknowledges
that women’s decisions on their own bodies are personal and private, and places
the autonomy of the women at the centre of policy and law-making related to
sexual and reproductive health services, including abortion care <...>. Health
policies and abortion laws that perpetuate deep-rooted stereotypes and stigma
undermine women’s reproductive autonomy and choice, ant they should be
repealed because they are discriminatory” (Joint statement of CEDAW

Committee and CRPD..., 2018).

Apart for the above discussed issues, there are many others emerging from the
primary ones, such as clinicians not being able or being reluctant to properly do their job
functions due to increased fear of criminal liability if they interpret the relevant laws in
what would be afterwards deemed as a faulty manner, or the growing occasions of
harassment by anti-abortion protesters stationed at entrances to health and/or family-
planning facilities and using such means of manipulation as demonstrating the graphic
images (which are, moreover, often modified accordingly to resemble a baby rather that a
set of cells which they actually are) of the foetuses, forcing baby dolls and pro-life literature
into women arms pleading “not to murder their babies” (Report of the inquiry
concerning..., 2018).

It is noteworthy that numerous international human rights bodies have expressed
(Written comments on behalf of Amnesty International..., 2021) that the highly restrictive
laws on abortions:

e Cannot be considered as meeting the requirement of “in accordance with the
law”: the legality of retrogressive measures that remove existing human rights
protections under domestic law is out of place since under the international
human rights law, deliberate introduction of backward steps in law or policy
that directly or indirectly impede or restrict enjoyment of a right are almost
never permissible (General Comment No. 3: the Nature of States..., 1990).

e Cannot be considered necessary in a democratic society to serve a legitimate
aim, and proportionate: various research demonstrate that restrictions on

abortions do not result in fewer abortions but rather increases the risk of women
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seeking clandestine ones. As confirmed by ECtHR (decision of the European
Court of Human Rights of 5 September 2002 in case Boso v. Italy) and
supported by the CEDAW Committee, “while States may have a legitimate
interest in protecting prenatal life, prohibitions on abortion do not further that
purpose” (Report of the inquiry concerning..., 2018). Moreover, CCPR has
explicitly recognised that “prohibitions on abortion in situations of non-viable
pregnancies cannot be considered reasonable” (adoption of views of the Human
Rights Committee of 31 March 2016 in case Amanda Jane Mellet v. Ireland).

e Cannot be considered as not giving a rise to discrimination on prohibited
grounds: restrictions on abortions restrain access to a form of health care what
only women and girls or reproductive age require, constituting a discrimination
on prohibited grounds and impugning women’s equality before the law since
such interference affects core aspects of the existence, dignity and identity of

women and girls.

To sum up, insisting on the right to life of zygotes and foetuses and equating this
right to the right of a born woman to her life, health, autonomy, and entire personhood by
criminalizing abortion is one of the most damaging ways of instrumentalizing and
politicizing women's bodies and lives, exposing them to risks to their lives or health and
depriving them of decision-making autonomy. The responsibilities that women can play in

society correlate with their capacity to regulate what happens to their own bodies.
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3. Jurisprudence of the United States Supreme Court and the
European Court of Human Rights

Over the years there have been numerous cases brought before various courts
concerning the question of reproductive rights, right to an abortion being among the
most expressed ones. This section seeks to provide an overview of the landmark
judgements delivered by the United States of America (further — US) Supreme Court
and the European Court of Human Rights along with the comparative analysis, as well
as to ascertain trends and developments. It is noteworthy that the factual circumstances
and the main arguments of the Court as well as the general overview of the outcomes

of the cases can be found in Annex 3 and Annex 4.

3.1. Landmark Cases in the US Supreme Court

One of the first landmark cases related to women’s reproductive rights and brough before
the US Supreme Court in 1965 (decision of the US Supreme Court of 7 June 1965 in case
Griswold v. Connecticut) and 1972 (decision of the US Supreme Court of 22 March 1972
in case Eisenstadt v. Baird) were the ones concerning contraception. The Court was
consistent in its views, ruling that the prohibition of any contraception-related instrument
violates the individual’s right to privacy and that there can be no differentiation in
distribution such instruments to married and unmarried people. The use of contraception
has been acknowledged to constitute a fundamental right.

A significant step forward has been taken delivering the judgement in 1973
(decision of the US Supreme Court of 22 January 1973 in case Roe v. Wade) where the
Court has stated that women have a fundamental constitutional right to abortion which
is based on an implied right to personal privacy emanating from the First, Fourth, Ninth,
and Fourteenth Amendments. Marriage, contraception, and childbearing were
acknowledged as activities covered in the “zone of privacy” which is “broad enough to
encompass a woman's decision whether or not to terminate her pregnancy” considering
myriad physical, psychological, and economic stresses a pregnant person must face. After
reviewing the history of abortion laws, the Court has found that all justifications for banning
abortions have become irrelevant over time and, moreover, emphasised that prenatal life is
not within the definition of “persons” as used and protected in the US Constitution and thus

is not considered to bear constitutional rights of its own.
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The Court has also established the so-called “trimesters framework” demonstrating
how right to abortion should be balanced against the government’s interests in
protecting women’s health and the potentiality of human life:

e During the first trimester of pregnancy, a woman's privacy right is strongest,

and the state may not regulate abortion for any reason;

e During the second trimester, the state may regulate abortion only to protect
the health of the woman;

e During the third trimester, the state may regulate or prohibit abortion to
promote its interest in the potential life of the foetus, except where abortion
is necessary to preserve the woman's life or health.

On the same day judgement was also delivered in case Doe v. Bolton which has
basically modified the one in Roe’s case by adding the “health exception” and thus
expanding the right to abortion through all three trimesters of pregnancy (decision of
the US Supreme Court of 22 January 1973 in case Doe v. Bolton).

During the span of years 1976 — 1983, the Court has dealt with several cases
concerning parental and marital consent (decision of the US Supreme Court of 1 July
1976 in case Planned Parenthood v. Danforth, decision of the US Supreme Court of 2 July
1979 in case Bellotti v. Baird, decision of the US Supreme Court of 15 June 1983 in case
City of Akron v. Akron Center for Reproductive Health), staying consistent in promoting
women’s reproductive rights by acknowledging that the State has no constitutional
authority to give a third party an absolute, and possibly arbitrary, veto over the decision
of a physician and his patient to terminate the patient's pregnancy, regardless of the
reason for withholding the consent. Moreover, woman’s right to make the decision was
acknowledged to outweigh a father’s right to associate with his offspring. The Court
has also emphasized that the states cannot require physicians to give women
information designed to dissuade them from having abortions, impose a 24-hour waiting
period on the pregnant person after the signing of the consent form, or require that all
second-trimester abortions be performed in a hospital.

Moreover, in the period of 1979-1986 (decision of the US Supreme Court of 9
January 1979 in case Colautti v. Franklin and decision of the US Supreme Court of 11 June
1986 in case Thornburgh v. American College of Obstetricians and Gynecologists), the
Court has confirmed that only the doctor performing the abortion rather than court or
legislature is competent to determine the viability and that states are not free, under the
guise of protecting maternal health or potential life, to intimidate women into

continuing pregnancies (by, for example, distributing printed materials on “agencies
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willing to help the mother carry her child to term and to assist her after the child is born
and a description of the probable anatomical and physiological characteristics of an
unborn child”) which is a decision that, with her physician, is woman’s to make.

Noteworthy that a step back reversing 18 years of policies allowing
comprehensive options counselling, has been taken in 1991 (decision of the US Supreme
Court of 23 May 1991 in case Rust v. Sullivan) where the Court has upheld the rule
enacted by Reagan’s Administration (notable that this rule was rescinded by Clinton’s
Administration by executive order in 1993), under which medical staff, using national
government provided funds for family planning services, could no longer discuss all the
options available to women facing unintended pregnancies but could only refer them
for prenatal care. The Court stated that even though the government subsidize one
protected right (family planning), it does not have a duty to subsidize analogous
counterpart rights (abortion services). It is noteworthy that a judgment of a similar
nature (decision of the US Supreme Court of 3 July 1989 in case Webster v. Reproductive
Health Services) has been also delivered a couple years prior to Rust, where the Court
has expressed that Due Process Clause did not require states to engage in abortion
business and did not create an affirmative right to governmental assistance in the pursuit
of constitutional rights.

Even though the US Solicitor General was suggesting using the Webster case to
overturn Roe v. Wade, the Court has declined to do that and, moreover, delivered
another landmark judgement in 1992 (decision of the US Supreme Court of 29 June 1992
in case Planned Parenthood of Southeastern Pennsylvania v. Casey) which has reaffirmed
the basic ruling of Roe that the State is prohibited from banning most abortions. Even
though Roe’s “trimester framework” has been rejected, a new criterion of “undue
burden” was established, defined it as a “substantial obstacle in the path of a woman
seeking an abortion before the foetus attains viability”. The “undue burden” criteria as
well as “health exception” (as established in Doe case) have been affirmed in Stenberg
v. Carhart (Carhart I) (decision of the US Supreme Court of 28 June 2000) as well as in
Whole Woman’s Health v. Hellerstedt (decision of the US Supreme Court of 27 June 2016).

In 2003, The Partial-Birth Abortion Ban Act was signed into law by President
Bush, resulting in cases of Gonzales v. Carhart and Gonzales v. Planned Parenthood
Federation of America, Inc. (Carhart II) (decision of the US Supreme Court of 18 April
2007) which have reached the Supreme Court in 2007 after lower instance courts
blocked enforcement of the entire Act due to it being deemed as unconstitutional and

opposing previous ruling of the Supreme Court in Roe (right to abortion), Casey
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(“undue burden” criteria) and Carhart I (“health exception™) cases. Nonetheless, in a 5-
4 decision, the Court upheld the federal ban, undermining a core principle of Roe v.
Wade that women's health must remain paramount as well as essentially overturning its
decision in Stenberg v. Carhart (Carhart I), arguing that lawmakers could overrule a
doctor's medical judgment and that the “State's interest in promoting respect for human
life at all stages in the pregnancy” could outweigh a woman's interest in protecting her
health. Justice Ruth Bader Ginsburg has expressed a dissenting opinion (Dissenting
opinion of Justice Ruth Bader Ginsburg on 18 April 2007 decision), calling the majority’s
decision “alarming”, refusing “to take Casey and Stenberg seriously” and blurring “the
line, firmly drawn in Casey, between pre-viability and post-viability abortions”.
Ginsburg has also emphasized that “for the first time since Roe, the Court blesses a
prohibition with no exception safeguarding a woman’s health” which, moreover,
discards Court’s earlier invocations of “the rule of law” and the “principles of stare
decisis”. Justice has argued that the Court’s judgement “cannot be understood as
anything other than an effort to chip away at a right declared again and again by this
Court—and with increasing comprehension of its centrality to women’s lives” and
called the law in question an undue burden due to only serving as a “vehicle that
legislators have chosen for expressing their hostility to those rights”.

In 2022, the US Supreme Court has delivered its historical ruling in case
Dobbs v. Jackson Women's Health Organization (decision of the US Supreme Court of 23
June 2022), stating that Constitution does not confer a right to abortion, which has
resulted in decisions in Roe v. Wade and Planned Parenthood of Southeastern Pa. v.
Casey being overruled and, moreover, Roe deemed as “egregiously wrong”. As per the
Court opinion, the right to abortion is neither deeply rooted in the nation’s history nor
an essential component of “ordered liberty”. The five factors to overrule Roe v. Wade
and Planned Parenthood v. Casey were as follows:

e they “short-circuited the democratic process”;

both lacked grounding in constitutional text, history, or precedent;

the tests they established were not “workable”;

e they caused distortion of law in other areas;

e overruling them would not upend concrete reliance interests.

Moreover, the Court expressed that since the Constitution is silent on the right
to abortion, the question of whether abortion should be permitted or prohibited is one
for ordinary political debate rather than constitutional adjudication. Justice Kavanaugh,

in his concurring opinion, summarised this argument stating that “on the issue of
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abortion, the Constitution is neither pro-life nor pro-choice. The Constitution is neutral
<...>”. In their co-authored dissent opinion, Justices Stephen Breyer, Sonia Sotomayor,
and Elena Kagan noted that “as of today, this Court holds, a State can always force a
woman to give birth, prohibiting even the earliest abortions. <...> Dobbs means that in
America, the right of an individual women to control her own reproductive choices and
decide whether to “bear a child, with all the life-transforming consequences that act
involves” is no longer her own but subject to the will of the general population”
(Dissenting opinion of Justices Stephen Breyer, Sonia Sotomayor, and Elena Kagan on

23 June 2022 decision).

3.2. Landmark Cases in the European Court of Human Rights

To begin with, it is beneficial to note that an amount of the initial cases brought before
ECtHR concerning women’s reproductive rights have been deemed as inadmissible, due to
being manifestly ill-founded. Nonetheless, the Court has anyway expressed some
significant arguments which are worth to discuss here.

First of all, in cases of Paton v. United Kingdom (decision of the European
Commission of Human Rights of 13 May 1980), Jean-Jacques Amy v. Belgium (decision
of the European Court of Human Rights of 5 October 1988) and Boso v. Italy (decision of
the European Court of Human Rights of 5 September 2002), the Court has analysed the
attribution of victim status in the matter of pregnancy termination, concluding that
potential father, due to being closely affected, may claim to be a “victim”, within the
meaning of Article 25 of ECHR, meanwhile, medical doctor cannot deemed to be an
indirect victim and does not have a mandate to act on behalf of their patient (moreover,
in case Silva Monteiro Martins Ribeiro v. Portugal (decision of the European Court of
Human Rights of 26 October 2004) the Court noted that the right to behave in the public
domain in a way dictated by one’s belief is not always guaranteed by ECHR and thus
medical staff cannot assert or impose on others their personal convictions to justify their
actions). Having said that, the Court has affirmed its previous judgements in
Briiggemann and Scheuten v. Germany (decision of the European Court of Human Rights
of 19 May 1976) and W.P. v. the United Kingdom (decision of the European Court of
Human Rights of 13 May 1980) that since “whenever a woman is pregnant her private
life becomes closely connected with the developing foetus”, the potential father’s right

to respect for his private and family life cannot be interpreted so widely as to embrace
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the right to be consulted or to apply to a court about an abortion which his wife intends
to have performed on her.

Moreover, in Paton, ECtHR added that the “life” of the foetus is intimately
connected with, and cannot be regarded in isolation from, the life of the pregnant person.
If Article 2 were held to cover the foetus and its protection under this Article were, in the
absence of any express limitation, seen as absolute, an abortion would have to be considered
as prohibited even where the continuance of the pregnancy would involve a serious risk to
the life of the pregnant person. This would mean that the “unborn life” of the foetus would
be regarded as being of a higher value than the life of the pregnant person. The right to life
of a person already born would thus be considered as subject not only to the indicated
limitations but also to a further, implied limitatation. The Court has also expressed
arguments regarding the personhood of a foetus in Vo v. France (decision of the European
Court of Human Rights of 8 July 2004), stating that even though there is no European
consensus on the scientific and legal definition of the beginning of life as well as on the
nature and status of the embryo and/or foetus, relying on the existing case-law, the
unborn child is not regarded as a “person” directly protected by Article 2 of ECHR and
if the unborn do have a “right” to “life”, it is implicitly limited by the mother’s rights
and interests. The Court, however, noted that ECHR institutions have not “ruled out
the possibility that in certain circumstances safeguards may be extended to the unborn
child” and that ECHR Article 8(1) cannot be interpreted as meaning solely a matter of
private life of the pregnant person but rather the issue of balancing various interests.

In 2007 and 2010 the Court has dealt with the cases of Tysigc v. Poland (decision
of the European Court of Human Rights of 20 March 2007) and A, B and C v. Ireland
(decision of the European Court of Human Rights of 16 December 2010) accordingly,
finding the violations of ECHR Article 8, due to states failing to fulfil their positive
obligation to ensure the Applicant’s rights to respect for private life, by not establishing
effective procedures when it comes to termination of pregnancy, especially on the
grounds of health exception. Nonetheless, in A, B and C case the violation has not been
acknowledged in terms of Applicants A and B who relied on social grounds for abortion
and could lawfully travel to England for the procedure. The Court has heavily confided
here on the “moral aims” of Irish society, as plead by Irish Government, and thus assigned
a significant discretion to the latter to balance the conflict between the rights of Applicant
A and B and the aim of the State to restrict abortion. Six judges dissented, arguing that the
majority should not have afforded the Government such a wide margin of appreciation

since European consensus clearly exists whereby the rights of a pregnant person to health
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and well-being are given precedence over the foetus’ right to life. According to the roles
and functions of the Court, the existence of a European consensus should narrow Ireland’s
ability to prohibit abortion based on “moral values” to harmonise the application of human
rights protections across Europe. The dissenting judges considered the majority decision to
disregard the obvious European consensus to be “a real and dangerous new departure in the
Court’s case law”.

A turning point in ECtHR’s jurisprudence occurred in 2011 while delivering a
judgement in case R.R. v. Poland (decision of the European Court of Human Rights of 28
November 2011): the Court has not only found a violation of women’s right to private
life (Article 8), due to Poland’s failure to put in place an effective legal and procedural
framework that guarantees that relevant, full, and reliable information is available to
women to make informed decisions about their pregnancy, but also of prohibition of
inhumane and degrading treatment (Article 3). It was recognized that the Applicant
have greatly suffered, due to (1) the prolonged denial of prenatal genetic testing, (2)
having to endure weeks of painful uncertainty because of the health professionals’
procrastination without her concerns being properly acknowledged and addressed by the
clinicians, and (3) having been in a situation of “great vulnerability,” as she was “deeply
distressed by information that the foetus could be affected with some malformation”. It
was stressed that “the nature of the issues involved in a woman’s decision to terminate a
pregnancy is such that the time factor is of critical importance”. Moreover, the Court has
urged that Poland must ensure that women’s access to legal reproductive health services is
not jeopardized by medical professionals’ refusals of care with reference to the “conscience
clause” under Polish law.

The Court has kept same position in P. and S. v. Poland (decision of the European
Court of Human Rights of 30 January 2013) concerning a minor whose pregnancy has
resulted from rape and who was denied an abortion. The Court has found that the State
caused suffering for Applicant by disregarding her vulnerability, due to young age and her
feelings as a rape victim and this kind of behaviour thus constituted inhuman, degrading
and humiliating treatment. It was also noted that even though Article 8 does not directly
confer a right to abortion, the prohibition of such procedure when sought for reasons of
health and/or well-being falls within the scope of the right to respect for one’s private life.
It is noteworthy that even though this work primarily concentrates on the women of age,
decision in this case concerning a minor is considered significant enough to be mentioned
as the Court has set standards for the rights of adolescents to reproductive health services.

Also, ECtHR, for the first time, addressed the special vulnerability of adolescents in need

24



of abortion care and confirmed young people’s autonomy when it comes to their
reproductive health.

It is noteworthy that the execution of the Court’s judgments in Tysigc v. Poland,
R.R.v.Poland and P. and S.v. Poland has been supervised by the Committee of Ministers
of the Council of Europe which has adopted several decisions due to the Poland’s
authorities’ ongoing failure to fully implement the judgments. In September 2022, the
Committee noted that “since the previous examination of these cases in December 2021 the
authorities have not provided information demonstrating substantial progress in key areas,
such as: effective procedures to access lawful abortion and information thereon; effective
access to lawful abortion when the doctor invokes the conscience clause; objection
procedure to resolve disagreements as to the existence of medical grounds for lawful
abortion or provision of prenatal tests; or statistical data on the number of lawful abortions
for 20217 (Interim resolution for execution of the judgments..., 2021).

In 2022, the Court has delivered judgements in cases of S.F.K. v. Russia (decision
of the European Court of Human Rights of 11 October 2022) and G.M. and Others v. the
Republic of Moldova (decision of the European Court of Human Rights of 22 November
2022). Even though similarly to P. and S. case, these two are also exceeding the scope due
to dealing with the matter of forced abortions, they are beneficial to be briefly commented
to demonstrate the direction ECtHR has taken: such action as forced abortion despite the
reason why and on whose request it has been performed, is to be assessed as an egregious
form of inhuman and degrading treatment which had not only resulted in a serious
immediate damage to woman’s health but had also entailed long-lasting negative physical
and psychological effects.

At this day, there are several ongoing cases brought against Poland in 2021, the
outcomes of which will most likely land in the list of landmark judgements as the Court is
given one another opportunity to promote women’s reproductive rights. In July 2021,
ECtHR has given notice (Notification of 12 applications..., 2021) to the Government of
Poland of 12 applications concerning abortion rights in Poland and requested to provide its
observations (it is noteworthy that in total the Court has received over 1,000 similar
applications) have been received by the Court. The applications have been classified into
three groups of four applications:

e K.B.v. Poland and 3 other applications;
e K.C.v.Poland and 3 other applications;

e A.L.-B.v.Poland and 3 other applications.
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All these applications have been conditioned by the judgement delivered in October
2020 by the Polish Constitutional Court which has deemed that provisions of the Family
Planning (Protection of the Human Foetus and Conditions Permitting Pregnancy
Termination) Act of 1993 concerning legal abortion on the grounds of “severe and
irreversible foetal defect or incurable illness that threatens the foetus’ life” were
incompatible with the Constitution. The Applicants, Polish nationals of a reproductive age,
claimed the violations of Article 8 (right to respect for private and family life) and Article
3 (prohibition of inhuman or degrading treatment) of ECHR, arguing that the restrictions
introduced were not “prescribed by law” as the Constitutional Court was irregularly
composed, given that three members had been elected in breach of the Constitution, and
was not impartial (as the current Court is close to the populist Law and Justice government),
and that women face a distress caused by the prospect of them being forced to give birth to

an ill or dead child.

3.3. Trends and Further Perspectives

The analysis of the US Supreme Court’s jurisprudence in the field of abortion laws reveals
an evolving pattern: even though there have been some steps backward throughout the
history, the general trend was going towards liberalizing reproductive rights, resulting in
landmark judgement in Roe v. Wade which established a unifying standard, recognizing a
woman's fundamental right to choose whether or not to continue a pregnancy and
prohibiting states from criminalizing abortion. Many states laws incompatible with Roe
were struck down by the US Supreme Court in the twenty years following the judgement.
Nonetheless, on the grounds of the judgement in Dobbs, the US has now become one of
four countries (other three being El Salvador, Nicaragua, and Poland) around the world that
have regressed in the area of abortion rights since 1994 (With its Regression on Abortion...,
2022). In their dissenting opinion in Dobbs, Justices Breyer, Sotomayor, and Kagan
recognized that the Supreme Court’s decision defied global trends by undermining abortion
access and argued that “in light of the worldwide liberalization of abortion laws, it is
American States that will become international outliers after today” (Dissenting opinion of
Justices Stephen Breyer, Sonia Sotomayor, and Elena Kagan on 23 June 2022 decision).
Annex 1 provides an overview of the grounds for legal access to abortion in all states of

America, as per current legislation.
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It is noteworthy that even though the legal doctrine of stare decisis is not legally
binding, members of the US Supreme Court usually follow it and do not tend to
explicitly overturn prior rulings. In fact, the Court itself has written in Casey that
“overruling Roe’s central holding would not only reach an unjustifiable result under
principles of stare decisis but would seriously weaken the Court’s capacity to exercise
the judicial power and to function as the Supreme Court of a Nation dedicated to the
rule of law. The very concept of the rule of law underlying our own Constitution
requires such continuity over time that a respect for precedent is, by definition,
indispensable” (decision of the US Supreme Court of 29 June 1992 in case Planned
Parenthood of Southeastern Pennsylvania v. Casey). Yet, there was always a chance for
the abortion rights to change through the subsequent decisions and thus Mississippi was
only one of the states which have enacted a law violating previous Supreme Court
decisions and was designed as a vehicle to overturn Roe v. Wade. It has to be noticed
that the overturn of Roe means that abortion rights are now be regulated by the state
law rather than by the federal one which raises more and more questions on how the
decision in Dobbs will affect other privacy rights established through the Fourteenth
Amendment of the US Constitution, such as the right to obtain contraception means,
especially considering that Justice Clarence Thomas’ concurring opinion calls to
reconsider other “substantive due process rights which owe their jurisprudential logic
and precedential weight to Roe” (decision of the US Supreme Court of 22 January 1973
in case Roe v. Wade).

It must be noticed though that the decision in Roe v. Wade was not without its
flaws and received some criticism even from those who were eagerly supporting
women’s right to abortion. Justice Ginsburg expressed the opinion that “Roe v. Wade
sparked public opposition and academic criticism, in part, <...> because the Court
ventured too far in the change it ordered and presented an incomplete justification for
its action” (Ginsburg, 1985, p. 376). In 1973, when Roe issued, abortion law was in a
state of change across the nation. There was a distinct trend in the states “toward
liberalization of abortion statutes”. The Court declared that a woman, guided by the
medical judgment of her physician, had a “fundamental” right to terminate a pregnancy,
a right the Court anchored to a concept of personal autonomy derived from the due
process guarantee. Nonetheless, some legislatures started adopting measures aimed at
minimizing the impact of the 1973 ruling, such as notification and consent

requirements.
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Justice Ginsburg, however, seconded the opinion of Justice O'Connor who has
described the trimester approach as “on a collision course with itself” (decision of the
US Supreme Court of 15 June 1983 in case City of Akron v. Akron Center for
Reproductive Health) considering the constant advances in medical technology.
Professor Paul Freund has also shared this opinion on where the Court went astray in
Roe: even though it has properly invalidated the Texas proscription because “a law that
absolutely made criminal all kinds and forms of abortion could not stand up as it is not
a reasonable accommodation of interests”, it should have left off at that point and not
adopted the so-called “medical approach” (i.e., having set the time frame when the
hazards of abortion surpassed those of childbirth, and the time of foetal viability) which
“illustrated a troublesome tendency of the modern Supreme Court to specify by a kind
of legislative code the one alternative pattern that will satisfy the Constitution (Freund,
1983, p. 1476).

Moreover, it cannot go unseen that Roe was lacking a distinct gender-based
discrimination theme. Professor Kenneth L. Karst has expressed the opinion that the
issue in Roe “deeply touched and concerned women's position in society in relation to
men” (Karst, 1977, p. 58) arguing that “society, not anatomy, places a greater stigma on
unmarried women who become pregnant than on the men who father their children.
Society expects <...> that “women take the major responsibility <...> for childcare and
that they will stay with their children, bearing nurture and support burdens alone, when
fathers deny paternity or otherwise refuse to provide care or financial support for
unwanted offspring” (Karst, 1977, p. 57). According to Professor Donald H. Regan, the
conflict when it comes abortion is not “simply one between a foetus' interests and a
woman's interests, <...> nor is the overriding issue state versus private control of a
woman's body for a span of nine months” (Regan, 1979, p. 1606) but also in the balance
of a “woman's autonomous charge of her full life's course, her ability to stand in relation
to man, society, and the state as an independent, self-sustaining, equal citizen” (Karst,
1977, p. 57).

The judgement in Dobbs dedicates an extensive number of efforts to point out
the flaws present in Roe, including the fact that it ignored “the legitimacy of the States’
interest in protecting foetal life” (decision of the US Supreme Court of 22 January 1973
in case Roe v. Wade), however spends barely any time considering the role of abortion
in XXI century medicine, or whether the Constitution protects women's right to seek
such health care. The effect of the judgement in Dobbs is already taking place: thirteen

states had "trigger laws" that immediately banned abortion with the overturning of Roe,
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six more have abortion bans that they haven't enforced since the 1973 decision, however
they could start enforcing them again in the absence of Roe. Moreover, numerous states
which currently allow abortions, have already expressed an intent to restrict them to the
maximum extent permitted by any new Supreme Court rulings on the subject, some of
the proposed laws even seek to restrict a pregnant person from traveling to another state
to obtain an abortion or introduce waiting periods between the time a woman first visits
an abortion clinic and the actual procedure (Temme, 2022). It cannot go unnoticed that
more and more reports come into light depicting dolorous situations, including raped
minors, cancer patients unable to get the abortion or having to travel to a different state
for this reason, women incapable or unwilling of carrying their pregnancies, due to
various health issues being assessed as not severe enough to have the abortion, socio-
economic reasons, or foetus abnormalities. Moreover, it can be only a matter of time
when the increased amount of life-threatening abortions will start taking place.

The judgement was widely evaluated by the public community as well as various
bodies as a shocking leap back in the history of women’s reproductive rights. It cannot,
however, go unnoticed that, similar as in Poland’s case, ideological shift had a
significant influence in deciding Dobbs after Justices Brett Kavanaugh (succeeding the
retired Justice Anthony Kennedy who has often been the swing vote on many of the
Court’s most ideologically charged decisions, including preserving Roe) and Amy
Coney Barrett (who succeeded the late Justice Ruth Bader Ginsburg, an avid advocate
for gender equality and women’s rights) were appointed by the Trump administration
in 2018 and 2020 accordingly. This trend can be seen throughout the judgements of the
Supreme Court as the votes are often divided between Democrats and Republicans-
appointed justices, however the Court can now generally be seen as one of the most
conservative of all times, with a lot of disagreements and increasingly indecisive
decisions in place. Moreover, the Supreme Court constantly fails to reach racial, ethnic
and gender diversity as it is usually being composed predominantly out of white men.

Last year US Senator Rand Paul introduced Life at Conception Act which seems
to implement equal protection under the 14th Amendment for the right to life of each
born and unborn human (Life at Conception Act introduced to the United States Senate on
28 January 2021). Quoting Paul, “the Life at Conception Act legislatively declares what
most Americans believe and what science has long known - that human life begins at
the moment of conception” (Sen. Rand Paul Introduces Life..., 2021). Considering this
as well as the fact that the United States even though has signed however never ratified

ICESCR or CEDAW treaty (The United Nations Treaty Body Database), it is suggested

29



that the US tend to assign more protection to foetuses rather than women’s rights,
including the reproductive ones. Moreover, it is even questionable how much of a real
aim to protect foetuses is there and how much these populistic laws, such as Life at
Conception Act, seeks for the misogynistic control of women, especially considering
the fact that little to no interest is shown in this kind of pro-life activities and proposals
in improving maternal mortality rates or generally ensuring the well-being of pregnant
people. Moreover, even in Dobbs there are extensive arguments in place related to
dogmas on morality and traditions, developing throughout the history, however surveys
and massive protests demonstrates that, as the Court in Roe has also affirmed, public
opinions move towards the liberalization.

What is interesting is that three months after the Supreme Court’s decision in
Dobbs, Republican lawmakers have argued that abortions situation is now in line with
Europe’s one claiming that most of European countries ban abortion after 15 weeks term
(Hoctor, 2022). These claims have later resulted in the U.S. Senator Lindsey Graham
introducing the Pain-Capable Unborn Child Protection Actin the United States Senate
(Pain-Capable Unborn Child Protection Act introduced to the United States Senate on 27
January 2021).

Nonetheless, with the exception of a few European countries with highly restrictive
abortion laws, no other European country prohibits abortion after 15 weeks of pregnancy
and instead allows abortion on a variety of grounds throughout the pregnancy. Even after
the time limit for elective abortion has passed, the procedure is still legal on other grounds,
such as broadly defined socioeconomic or health grounds, or grounds of severe or fatal
foetal impairment. Even though some European countries' laws continue to include a
variety of medically unnecessary procedural and regulatory requirements (mandatory
waiting periods or mandatory counselling prior to abortion, criminalisation of abortion
performed outside the scope of the law, and onerous third-party authorization requirements
being examples of these), most states are moving to expand abortion access by repealing
previous historical bans and taking steps to ensure abortion laws and policies are guided by
public health evidence and clinical trials. Several European countries and jurisdictions,
including Belgium, Cyprus, France, Germany, Gibraltar, Iceland, Ireland, North
Macedonia, the Netherlands, Northern Ireland, and San Marino, have implemented reforms
to increase access to abortion or remove legal and political barriers to abortion in recent
years (European Abortion Laws..., 2020). Moreover, Malta has recently commenced
drafting the Bill allowing abortion if mother’s life or health at risk which is to be considered

as a significant step towards ensuring women’s reproductive rights, seeing that Malta is
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currently the only country in the EU in which termination is still illegal under any
circumstances. Since the Labour Party-led government (which is the initiator of the said
law) has a comfortable majority in parliament, it is a high chance that the Bill will be passed
(Malta set to ease strict...,2022). Annex 2 provides a comparative overview of the grounds
for legal access to abortion in the European region, as per current legislation.

Compared to other European countries, unprecedented retrogression in access to
safe and legal abortion is happening in Poland which chosen direction in the area in
question is in contravention of the recommendations of the human rights bodies as well as
European consensus regarding access to abortion, and universal human rights standards. It
cannot be left unnoticed that the Catholic church has historically held a prominent role in
restricting abortion in Poland since back in the days, issuing the first anti-abortion law in
the early 1990s refusing the possibility of holding a referendum on the matter since 58
percent of polish citizens did not share the church’s views at that time. Moreover, when
Poland was about to join European Union, the church stated that it will not advocate for the
ascension unless the abortion law was kept intact, and it did stay this way, due to Church’s
significant involvement in political life as a moral authority, even though the law was
breaching EU principles (Grzymala-Busse, 2015, p. 137). In addition to this, when signing
the Treaty of Lisbon and the Charter of Fundamental Rights, Poland has also signed an
opting-out protocol, affirming that the Charter “does not extend the ability of the European
Court of Justice (further — CJEU), or any court or tribunal of Poland <...> to find that the
laws, regulations or administrative provisions, practices or action of Poland <...> are
inconsistent with the fundamental rights, freedoms and principles that it reaffirms”
(Protocol No. 30 on the Application..., 2008). Considering that CJEU had already
acknowledged in case of The Society for the Protection of Unborn Children Ireland Ltd v
Stephen Grogan and others that abortion constituted a service within the meaning of EU
law (decision of the European Court of Justice of 28 November 2011) which would suggest
that any national regulation on abortion would fall within the scope of application of EU
law and would thus be subject to compliance with the fundamental rights principles
contained in the Charter, the Protocol No. 30 becomes yet another argument on Poland’s
side.

The judgement issued by the Constitutional Court resulted in large-scale protests as
it introduced a near-total ban on abortion in Poland considering that, as per Human Rights
Watch data, over 90 percent of the approximately 1,000 legal abortions annually performed
in Poland were on this ground (Regression on Abortion Harms..., 2022). Women human

rights defenders and civil society organizations reported that, apart from the fact that such
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restrictive abortion laws are “contrary to international and European human rights standards
and public health guidelines as they compromise women’s freedom, dignity, health, and
lives”, the ruling also has a “significant chilling effect as medical professionals fear
repercussions even in situations in which abortion remains legal”. The nine leading
international human rights organizations (Amnesty International, the Center for
Reproductive Rights, Human Rights Watch, the International Commission of Jurists, the
International Federation for Human Rights, the International Planned Parenthood
Federation European Network, Women Enabled International, Women’s Link Worldwide
and World Organisation Against Torture) have filed third-party interventions (Written
comments on behalf of Amnesty International...,2021) to ECtHR in the above mentioned
cases, providing analysis on international human rights law, comparative European law and
guidelines from the WHO, and outlining the implications that highly restrictive abortion
laws have on the lives and health of women and girls of reproductive age. Main arguments
provided in the interventions concur with the ones discussed in section 2 of this work.
Additionally, third party intervention was filed by the Council of Europe Commissioner for
Human Rights (Third party intervention under Article 36..., 2021), emphasizing the
dangers of clandestine abortions and drawing attention that an “insurmountable obstacle to
effective access to abortion in Poland is the growing incidence of refusals by healthcare
professionals to perform legal terminations or to carry out prenatal testing on the grounds
of conscience® which supports the view of ECtHR expressed in case R.R. v. Poland that
»the combination of severe legal restrictions on abortion in Poland and the criminal
prohibition on doctor’s performing abortions except in a small number of narrow
circumstances gives rise to a “chilling effect” which discourages doctors from authorizing
and performing legal abortions” (decision of the European Court of Human Rights of 28
November 2011 in case R.R. v. Poland). Moreover, the Commissioner highlighted that “the
near-total ban on abortions needs to be seen also in the wider context of the long-standing
disregard for women’s sexual and reproductive health and rights in general* as the situation
in the area of sexual and reproductive health and rights in Poland keeps worsening not only
in the area of abortion but also access to contraception, including emergency one or
comprehensive sexuality education and, moreover, there are clear trends of intense societal
pressure and stigma in the area in question. In addition, the Commissioner argued that
constraints on women’s sexual and reproductive health and autonomy, including a legal or
actual denial of access to abortion care can constitute both violations of prohibition of
torture and inhuman or degrading treatment under Article 3 of ECHR and right to respect

for private and family life under Article 8. The October 2020 ruling of the Polish
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Constitutional Tribunal resulting in a near-total ban on abortions has been evaluated in the
intervention as creating ,,a situation removing Poland even further from its obligations
under international human rights law, particularly those stemming from Articles 3 and 8 of
the Convention” as well as violating the principle of non-retrogression under international
human rights law. Arguments of similar nature have also been expressed in the intervention
filed by the UN Working Group on discrimination against women and girls, UN Special
Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health, and UN Special Rapporteur on torture and other cruel, inhuman
or degrading treatment or punishment (The United Nations Working Group on
discrimination..., 2021) who have affirmed there is a clear international consensus that
States must provide abortion services on broad grounds, including in cases of severe foetal
impairment, and must decriminalise abortion in all circumstances. Otherwise, they are to
be found in breach of not only right to privacy but also right to be free from inhuman or
degrading treatment as well as the right to equality and non-discrimination (it is noteworthy
that the latter is a rather novel approach in regard to ECtHR as this perspective has not yet
appeared in its jurisprudence, however it has already been established in the case law of the
CEDAW Committee and CCPR). Moreover, there is a clear trend towards liberalizing
abortion laws in terms of abortions on request. On the other hand, initiatives having
retrogressive impacts on the human rights and women, are prohibited under international
law. The UN Working Group has thus insisted on maintaining “existing international law
guarantees of women’s human rights <...> and resist all attempts to derogate from them,
including by conservative or religious lobbies”.

In July 2022, the European Parliament passed a Resolution on the US Supreme
Court's decision to overturn abortion rights in the United States and the need to safeguard
abortion rights and women's health in the EU (Motion for a Resolution on the US Supreme
Court...,2022). The Parliament called for the right to "safe and legal abortion" to be added
to the EU Charter of Fundamental Rights, arguing that denying the procedure amounted to
violence against women and girls. According to the Resolution, "abortion bans and
restrictions "disproportionality” affect women in poverty, women of colour, irregular
migrants, and LGBTIQ+ people, and all of these legal obstacles do not actually help reduce
the number of terminations, but instead force people to travel long distances or resort to
unsafe abortions." Members of the European Parliament have thus urged the European
Commission and Member States to increase funding for the global defence of women's
rights in the event that the United States decides to cut them, and to make the issue a policy

riority in the EU's external relations. Although this Resolution is not the first one where
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the European Parliament proclaimed the safe access to abortion as a human right (one of
the most recent ones was the Resolution of 24 June 2021 on the 25th anniversary of the
International Conference on Population and Development (Resolution on the 25th
anniversary..., 2021), however there were previous reports and resolutions in older years
(such as the ones released in 2002 (Report on sexual and reproductive..., 2002) or in 2010
(Legislative resolution on the proposal..., 2010)) as well calling for legal and easy access
to abortion not only in member states but in candidate ones as well), under current
legislation, the European Union has no authority to define health policy, which thus remains
in the hands of Member States, which becomes an argument commonly used by countries
with highly restrictive abortion laws in place.

Even though there are numerous human rights instruments in place guarding
different elements of reproductive rights, as discussed earlier in this work, it cannot go
unnoticed that there are none dedicated exceptionally to this area. Lately, more and more
proposals (Include the right to abortion..., 2022) are being raised to either create a treaty
dedicated solely to reproductive rights, the emphasis being on the access to safe and legal
abortion as a human right, or at least explicitly include such right to the Charter of
Fundamental Rights of the European Union, as supported by the EU Parliament in its
Resolution of 2022. Despite the fact which way would be chosen as preferable, the key aim
should be to establish minimum standards for abortion access and women's safety on the
EU level. Nonetheless, the procedure for changing the Charter must be regarded as time-
consuming and laborious as the majority of member states should be in agreement in order
for the treaty to even be placed under the revision process and, moreover, changes would
require a unanimous approval (Treaty on European Union, 2012). However, given the
position of countries such as Poland, unanimity appears unlikely in this case.

With regards to ECtHR and the interpretation of ECHR’s Article 8 as well as
determination of the scope of the right to abortion enshrined therein, relevant international
law rules can be consulted. In this regard, many human rights bodies, such as CCPR or
CEDAW Committee, has called numerous times to ensure safe and legal abortions, as has
previously been discussed in this work. Yet, ECtHR is quite reluctant to deliver firm
judgements, providing the states with broad margin of appreciation (A, B and C v. Ireland
case may serve as an example here as the Court has relied on another ECHR Member State
stepping in to assure the protection of women’s access to abortion) or extensively
considering the predominant moral perceptions in one State which does not align with a
contextual and evolutive interpretation of the ECHR, especially recognizing a changing

moral perception of abortion, upheld by the practice of a majority of ECHR-parties
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(Katsoni, 2021). It is worth noting that, while it is true that it is impossible to find a uniform
European conception of morals in the legal and social orders of the states, including on the
question of when life begins, it is highly doubtful that it is easier to identify “national
morals” or a public interest in their protection as opposed to other legitimate aims
categorized as public interests, namely national security, public safety, the country's
economic well-being, the prevention of disorder and crime, and the protection of health, it
is debatable whether morals may be objectively defined as such. The concept of public
interest in moral protection could be maintained if objectified and focused on the protection
of fundamental human dignity, non-discrimination, and equality (Kapelanska-Pregowska,
2021, p. 217). Moreover, margin of appreciation cannot be considered as absolute,
especially in the context of delicate matters, such as the one discussed here, by means that
margin of appreciation does not give a carte blanche to introduce arbitrary measures, as it
may be overstepped when such measures are disproportionate (Kapelanska-Pregowska,
2021, p. 219).

In regard to violations of Article 8, they are usually found by ECtHR where abortion
was allowed as per national laws, however not accessible in practice, meanwhile, the Court
has acknowledged neither the right to have and abortion (Ribeiro case) not to practice it
(Amy case). Nonetheless, even if a state's outright prohibition of abortion does not violate
the Convention per se (Ribeiro; A, B and C cases), states may allow it for the sake of
competing rights guaranteed by the Convention. In other words, the Court tolerates abortion
if it is justified by a proportionate motive protected by the Convention. It has, moreover,
established that “once the state, acting within its limits of appreciation, adopts statutory
regulations allowing abortion in some situations”, “the legal framework devised for this
purpose should be shaped in a coherent manner which allows the different legitimate
interests involved to be taken into account adequately and in accordance with the
obligations deriving from the Convention” (Vo; A, B and C; R.R.; P. and S. and Tysigc
cases).

When analysing the US Supreme Court’s judgement in Dobbs and the ECtHR
jurisprudence side by side, an overlap can be noticed, that being the “constitutional
neutrality” — argument adopted in Dobbs, and one heavily relied on in the jurisprudence of
ECtHR. Considering a landmark case of A, B and C v. Ireland as an example, ECtHR had
at least two meaningful grounds to acknowledge a violation of Article 8 of ECHR: (1)
Ireland’s at-that-time valid laws on abortion did not provide an exception in case there was
a threat to the woman’s health and well-being, violating the respect for the women’s

reproductive autonomy and thus making it necessary to examine whether such restriction

35



of woman’s right to privacy can be justified, due to being “necessary in a democratic
society”, (2) the Court agreed that “where a particularly important facet of an individual’s
existence or identity is at stake,the margin allowed to the State will normally be
restricted” and, moreover, that “there is indeed a consensus amongst a substantial majority
of the Contracting States of the Council of Europe towards allowing abortion on broader
grounds than accorded under Irish law” (decision of the European Court of Human Rights
of 16 December 2010 in case A, B and C v. Ireland). Nonetheless, ECtHR has chosen to
award Ireland of broad margin on the argument that “there can be no doubt as to the acute
sensitivity of the moral and ethical issues raised by the question of abortion or as to the
importance of the public interest at stake” (decision of the European Court of Human Rights
of 16 December 2010 in case A, B and C v. Ireland) and demonstrated a high level of
yielding to the moral opinions within the State even though it can be seen as being
inconsistent with its jurisprudence on other rights that raised morally sensitive issues
(decision of the European Court of Human Rights of 22 January 2008 decision in case E.B.
v. France). This led to the conclusion that no rights were violated in terms of Applicants
A and B. All in all, ECHR has only explicitly stated in its jurisprudence thatlaws
prohibiting abortion in cases where threat to women’s life exists exceed states’ margin of
appreciation (decision of the European Commission of Human Rights of 13 May 1980 in
case Paton v. United Kingdom). Meanwhile, remaining policy choices are subject to the
political winds and are decentralized to the states, much like in the US post-Dobbs.

Furthermore, what must also be observed is that arguments of ECtHR in cases
concerning access to abortion have tended to focus on Article 8 (right to private and family
life) and, moreover, the Court has extensively applied the margin of appreciation which has
previously been rejected by CCPR (General Comment No. 34..., 2011). Based on the
jurisprudence of ECtHR, it is quite easy to see that ECtHR has only acknowledged a
violation of Article 8 where abortion is legal under domestic law however inaccessible in
practice.

Nonetheless, contrary to Article 8, Article 3 protects an absolute right thus no
margin of appreciation can be applied. The ECtHR has held on various occasions that the
alleged ill treatment must attain a minimum level of severity to fall within the scope of
Article 3 thus all the circumstances of the case must be properly evaluated. The ECHR has,
however, acknowledged more than once that ECHR a ,,living instrument which <...> must
be interpreted in the light of present-day conditions* (decision of the European Commission
of Human Rights of 7 July 1989 in case Soering v United Kingdom) which this

demonstrates the need for the ECtHR to adapt its interpretation of the ECHR to societal
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and technological changes. Over time, the Court has developed a broader interpretative
approach to Article 3, expanding the right beyond the narrow literal interpretation, which
is also noticeable when analysing the case law concerting abortion access: up until now,
there have been six cases decided by the ECtHR where violation of Article 3 of ECHR has
been claimed (Tysigc v. Poland (2007), A, B and C v. Ireland (2010), R.R. v Poland (2011),
P.and S.v. Poland (2013), S.F.K. v. Russia (2022), and G.M. and Others v. the Republic
of Moldova (2022)) and even though in all four cases the ECtHR found a violation of Article
8, however violations of Article 3 have been found only in the latter two.

In cases of Tysigc and A, B and C, ECtHR arguably must have been more engaged
into the specific facts in each case, considering the physical and mental suffering as well
risk to life as these factors are deemed as relevant in assessing Article 3 violations, based
on previous jurisprudence of ECtHR. It cannot go unnoticed, however, that these
judgements might have been under the influence of the political sensitivity of the issue in
question since in case ECtHR had found a violation of Article 3 in the said cases, such a
finding could have been met with a backlash from States, which the Court may have been
hesitant to take at that time (Ghrainne, McMahon, 2019, p. 569).

Nonetheless, in the remaining cases, the ECtHR offered a much deeper analysis of
the applicants’ circumstances, referring to, inter alia, the relevance of physical and mental
effects, the sex, age and state of health of the victim, the length of suffering, and feelings
of fear, anguish and inferiority capable of humiliating or debasing the victim. Moreover,
and of relevance in the abortion context, the ECtHR expressly confirmed that acts and
omissions in the field of healthcare policy could in certain circumstances engage State
responsibility under Article 3 “by reason of their failure to provide appropriate medical
treatment® (decision of the European Court of Human Rights of 30 January 2013 in case P.
and S.v. Poland). The crucial factor in the ECtHR’s reasoning in R.R, P.and S., and G.M.
and Others cases was that the applicants were in situations of great vulnerability which
aligns with the views of CCPR in both Mellet and Whelan. As argued by the Applicant in
Mellet, ,,the criminalisation of abortion stigmatizes a woman’s actions and person, serving
as a separate source of severe emotional pain“ (adoption of views of the Human Rights
Committee of 31 March 2016 in case Amanda Jane Mellet v. Ireland).

The ECtHR has already recognized that denying a woman autonomy over her body
and reproductive choices can amount to an Article 3 violation in the context of forced
sterilization (decision of the European Court of Human Rights of 12 June 2012 in case N.B.

v. Slovakia) as well as forced abortion (S.F.K. case), however the personal and social
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consequences that the ECtHR noted in this context, such as depression and social isolation,
may also arise in situations when women are denied an abortion.

Moreover, ECtHR has affirmed more than once that ECHR should be interpreted in
light of any relevant rules of international law and the views of CCPR are to be assessed as
such rules which ECtHR has frequently relied upon. Two main criteria can be singled out
when it comes to the likelihood that the ECtHR will take a Committee’s views concerning
Article 7 (prohibition of torture or to cruel, inhuman or degrading treatment or punishment)
of the ICCPR into the account as an interpretative source: (1) ECtHR has been more willing
to refer to the ICCPR/CCPR where similarities between the content of the specific ICCPR
right and ECHR rights have been identified which is the case in terms of Article 7 ICCPR
and Article 3 ECHR, and (2) ECHR has been more willing to refer to the [CCPR/CCPR
where the ICCPR provides more extensive protection to the applicant and it must be agreed
that CCPR tends to find more often than the ECtHR a State’s restrictive abortion regime to
be in violation of the ICCPR (Ghrainne, McMahon, 2019, p. 580).

Three sets of new cases brought before ECtHR against Poland are still in progress
and provides the Court with another opportunity for a resolute judgement of recognising
the right to abortion under Article 8 of ECHR which is also highlighted in the Brief of
European Law Professors as Amici Curiae (Brief of European Law Professors..., 2021),
cited in the Joint Dissent in Dobbs, which anticipates that ECtHR is likely to shift towards
applying a narrower margin of appreciation considering the development of European
consensus since A, B and C, and spreading international trends in favour of more liberal
abortion access as well as the argument in the applications on the lack of judicial
independence in the composition of the Polish Constitutional Tribunal. Following these
cases, it is expected that at least the right to abortion on the ground of health and well-being
will be established under the ECHR. The ECtHR could thus seek to model the future
jurisprudence based on Roe and Casey and to narrow the margin of appreciation afforded
to the states (Szopa, Fletcher, 2022), especially considering that since the European
consensus towards liberalizing of abortion services is getting stronger, as it has already
been acknowledged by ECtHR, giving the states a broad discretion in abortion regulations
would run counter to this harmonization. Moreover, given the evolution of international
standards regarding reproductive rights in general, and access to abortion services in
particular, it is only right to expect that the ECtHR would acknowledge and consider these
developments in its jurisprudence. However, if this retrogressive step by Poland is accepted
by the ECtHR as accordant with the ECHR, then a discrepancy would emerge considering

the European as well as universal standards. On the other hand, by recognizing the
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importance of a European consensus and evolving universal standards concerning
reproductive rights, the ECtHR would avoid analysing and relying on the dubious public
interest as well as a potential criticism of judicial activism and the court's imposition of its
own moral evaluation of an abortion ban as this way ECtHR would simply recognize the
changes that are already hapenning in the area of reproductive rights and abortion, in
particular (Kapelanska-Pregowska, 2021, p. 221).

Anti-abortion supporters in Europe tend to use judgement in Dobbs to reaffirm that
abortion is not a human right and that ECtHR, as an international court, should refrain from
centralizing the right to abortion. Nonetheless, considering the current European consensus
discussed above, the Court should look into Dobbs as “a tool to reflect upon our own
commitment to abortion access as a human right and the inadequacies of its current
jurisprudence” (Kapelanska-Pregowska, 2021, p. 221). As demonstrated above, Dobbs was
not adopted overnight but it has rather been a result of a decades-long campaign and
Poland‘s example shows that Europe is not necessary immune as well which makes it
crucial to understand the need to protect women’s reproductive rights in Europe by, inter
alia, narrowing the overexaggerated margin of appreciation being assigned by the ECtHR
to the Member States. Quoting Leah Hoctor, Senior Regional Director of Europe for the
Center for Reproductive Rights, “globally, there is a clear trend toward greater respect for
reproductive rights” (With its Regression on Abortion..., 2022) thus even though the
Supreme Court's decision to overturn Roe v. Wade may embolden abortion opponents in
other countries, but the decision cannot and should not reverse the global trend of abortion
liberalization. Rather, the Dobbs decision has the potential to evoke the current wave of

popular pro-choice movements.
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Conclusions

1. Even though the concept of women's reproductive rights is very broad (including,

inter alia, the right to contraception, the right to infertility or other treatments, the

right to obtain medical information), women’s right to decide whether or not to

reproduce remains the central object of discussions. Nonetheless, the element of

control as well as choice and autonomy are significantly related to the effective

enjoyment of other human rights.

2. Asrecognized by international human rights bodies, the following human rights are

primarily interdependent with reproductive rights:

Right to life (states must take effective measures to prevent maternal
mortality, including removing barriers to accessing safe abortion services to
avoid women turning to illegal abortions or otherwise jeopardizing their
lives or physical and mental health);

Right to health (the right of women to sexual and reproductive health is an
essential component of women’s right to health, including the freedom to
make free and responsible decisions and choices about one's body and
sexual and reproductive health, as well as unrestricted access to a wide range
of health facilities, goods, services, and information);

Right to freedom from torture and inhuman or degrading treatment (states
are not only required to refrain from such treatment, but also to eliminate
sexual and reproductive health laws, policies, and practices that may subject
women to intense physical or mental suffering, anguish, or feelings of
humiliation, as well as to take proactive measures, such as passing laws,
policies, and programs to prevent torture and ill-treatment. Highly
restrictive abortion laws have been repeatedly found to violate the
prohibition on ill-treatment as human rights bodies have specifically stated
that states must legalize abortion to protect women's lives or health, as well
as in other situations where carrying a pregnancy to term would cause
women significant physical or mental pain or suffering);

Right to privacy (wide range of restrictions on women's sexual and
reproductive health and autonomy, such as severe legal constraints on
abortion, failures to enable women's access to legal abortion services in
practice or barriers to access to prenatal testing, violate women's privacy

rights. Even though the nature of the protection afforded to the right to
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privacy under international human rights law is not absolute, human rights
standards require that any such measures limiting women's sexual and
reproductive rights meet a number of stringent and cumulative criteria.
Human rights bodies have frequently found that state restrictions on
women's sexual and reproductive rights fail to strike the right balance and
meet these benchmarks);

e Right to freedom from discrimination (states must repeal or reform laws and
policies that nullify or impair women's ability to exercise their right to
sexual and reproductive health, and laws that prohibit health services that
only women require. Mandatory waiting periods, the requirement to travel
long distances or abroad, an absence of respectful care, court orders, and
third-party authorization and notification provisions are particularly
common restrictions with respect to abortion, and other women’s
reproductive health services that constitute discrimination either from the
gender equality perspective, or considering differences between, for
example, socio-economic situation of women).

3. Prohibitions on abortion have unique and distinct effects on women of reproductive
age as a class of people, first of all, by undermining women's ability to make
decisions about their own bodies and futures. Criminalisation of abortion by no
means conditions lesser amount of such procedures but rather contributes to the
increased numbers of women seeking unsafe clandestine options. It also results in
fundamental human rights not being ensured and creates a niche for discrimination
and stigma. In addition, secondary issues, such as “chilling effect” on physicians or
growing occasions of harassment by anti-abortion supporters, emerge. Prohibition
of abortions thus cannot be considered as being in accordance with the law
(retrogressive measures in human rights area are not permissible), necessary in a
democratic society to serve a legitimate aim, and proportionate (prohibitions on
abortion do not contribute to the purpose of States to protect prenatal life), or not
providing a ground to discrimination on prohibited grounds. States should thus
decriminalize abortion in all circumstances, meanwhile, abortion prohibitions
concerning situations involving a risk to women’s health or life, severe foetal
impairment and non-viable pregnancies, and pregnancies resulting from sexual
assault, should be repealed.

4. Even though there are numerous human rights instruments in place guarding

different elements of reproductive rights, there are none dedicated exceptionally to
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the latter. Moreover, countries choose to opt-out from certain provisions of
international treaties (the example of Poland) or not to ratify them (the example of
the US). Recently, the European Parliament urged for the right to “safe and legal
abortion” to be added to the EU Charter of Fundamental Rights, arguing that
denying the procedure amounted to violence against women and girls. Moreover,
more and more calls to codify the essence of Roe v. Wade judgement has been lately
heard in the US which should have been done years ago. Having said that, regardless
of whether the right to abortion would be introduced as an autonomous right or as
a derivative from other fundamental human rights, it is essential that it would be
effectively implemented. It is a matter of human rights to have access to safe and
legal abortion and thus, as also urged by authoritative international human rights
bodies, denying pregnant people access to abortion constitutes discrimination and
violates a number of human rights.

The father of a foetus may be assigned the status of a victim, due to his close relation
to the matter, however his interests are always outweighed by the ones of woman,
considering various effects pregnancy impose on her. There can be thus no other
person exercising an absolute veto over the decision to terminate the pregnancy
which is for the pregnant person in discussion with her physician to make.
Moreover, the potential father's right to privacy and family life cannot be interpreted
broadly enough to include the right to be consulted or to file a court application
regarding an abortion that his wife wishes to have performed on her.

Moreover, although one of the most common arguments of anti-abortion
supporters relies on “prenatal right to life” to justify restrictions on women's
reproductive health and rights, the right to life as enshrined in core international
human rights treaties does not apply prior to birth, and international human rights
law does not recognize a prenatal right to life. The drafters of the core international
human rights treaties rejected claims that the right to life enshrined in those
instruments should apply prenatally. Arguably, recognizing the right to life of an
unborn foetus would jeopardize women's human rights by allowing a government
to prioritize the rights of a foetus over those of a pregnant person.

Despite the general trend of progress toward liberalization of abortion and the
removal of barriers and restrictions, access to abortion still follows the political
swings in some parts of Europe and there are attempts to roll back legal protections
for abortion access. At times, this has resulted in the introduction of new barriers,

such as mandatory biased counselling and mandatory waiting periods that
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individuals must meet before receiving abortion care. In some countries, such as
Poland, attempts have been made to outright prohibit abortion or to remove existing
legal grounds for abortion.

The judgement of the US Supreme Court in Dobbs is a relentless retrogressive step
in the area of women’s reproductive rights as well bodily autonomy since their
reproductive choices are now subjected to what is deemed acceptable choice as per
the will of the majority. While Dobbs neither directly prohibits abortion access nor
provides constitutional protection to the unborn through the establishment of foetal
personhood, it undeniably weakens abortion access by removing the constitutional
ringfence that limited legislative power. Individuals' access to abortion will now be
determined by their geographical location, and women from lower socio-economic
classes, as well as young and vulnerable people, will be disproportionately affected.
Nonetheless, the decision in Dobbs is not to reverse the global trend of abortion
liberalization but rather to rekindle the wave of pro-choice movements.

Despite Europe's condemnation towards Dobbs, the right to abortion is currently
afforded very little legal protection beyond that afforded to women in the United
States post-Dobbs, according to current European Court of Human Rights
jurisprudence. Up until now, ECtHR squandered an opportunity to recognize the
right to abortion based on specific criteria that are compatible with the right to life
and the right to privacy. Nonetheless, based on the latest judgements, the position
of Court seems to be shifting. If previously violation to privacy was linked to the
prohibition of abortion at most, the most recent decisions recognize that denying a
woman autonomy over her body and reproductive choices can amount to ECHR
Article 3 (prohibition of torture and inhuman or degrading treatment) violation as
well. Moreover, the Court has regarded various times that ECHR is a living
instrument which suggests that Court’s jurisprudence regarding, inter alia,
women’s reproductive rights, including abortion, shall continue to evolve.

One of most significant barriers in the jurisprudence of ECtHR is an excessively
wide margin of appreciation allocated to Member States even though this doctrine
is mostly rejected by other international human rights bodies. Nonetheless, it has
already been recognised by the Court itself that considering the established
European consensus in favour of access to safe and legal abortion and the general
trend towards further removing remaining barriers in law and practice in this field,
margin should be narrowed. The ongoing cases initiated against Poland is yet

another opportunity for ECtHR to take firm stance and to unambiguously promote
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10.

women’s reproductive rights, including the right to take full control of what happens
with their own bodies. On the other hand, if the ECtHR accepts Poland's regressive
step as being in accordance with the ECHR, a disparity with the European as well
as universal standards will emerge.

Considering barriers, religious power and the argument of morality in general
continue to have a strong influence in dictating a woman'’s role in society both in
the United States and Europe. Reproductive rights, including abortion, should,
however, be neither a question of religion, nor that of morals not only because these
are subjective factors understood and followed differently but also since they have
no place in matters concerning individual’s health. The elements of control as well

as choice and autonomy are the crucial ones in such circumstances.
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Summary

Women's Reproductive Rights Under the Human Rights Law: Problematical Aspects

Deimanté Jusciuté

This master thesis analyses the concept of women’s reproductive rights as well as the issues
arising in this area, the emphasis being on the right to abortion. The topic is primarily
revealed through the prism of the views of various international human rights bodies as
well as the jurisprudence of the Supreme Court of the United States of America and the
European Court of Human Rights.

Despite the fact how broadly is the concept of women’s reproductive rights seen,
the common understanding is that such rights are closely related to the effective enjoyment
of other human rights, such as right to life, right to health, right to privacy, right not to be
discriminated or right to be free from torture and inhuman, degrading treatment. Even
though there is no document dedicated solely to women’s reproductive rights, their
elements are included into various in international treaties and conventions, such as the
European Convention of Human Rights, The International Covenant on Economic, Social
and Cultural Rights, The International Covenant on Civil and Political Rights or
Convention on the Elimination of All Forms of Discrimination against Women.

Having said that, a huge debate has recently erupted across the globe after Poland
introduced a highly restrictive abortion in 2020 as well as following the overturn of a
landmark decision in Roe v. Wade in 2022 resulting in abortion not being acknowledged as
a constitutional right anymore. Legal and medical experts have characterized this reversal
in abortion access as a massive, unprecedented step back in the area of women’s
reproductive rights and human rights in general. Moreover, it cannot go unnoticed that these
actions were heavily influenced by the courts' political dependence as well as the authority
of the Catholic church or the argument of morality which generally aim to determine a
woman's social role.

Despite Europe's condemnation towards Dobbs as well as Poland’s abortion
policies, according to current European Court of Human Rights jurisprudence (one of the
main reasons being an excessively broad wide margin of appreciation allocated to Member
States), the right to abortion is currently afforded very little legal protection beyond that
afforded to women in the United States post-Dobbs. Nonetheless, based on recent
decisions, ECtHR's position appears to be shifting and broadening. Moreover, the European
Parliament recently urged the inclusion of the right to “safe and legal abortion” in the EU

Charter of Fundamental Rights, arguing that denying the procedure amounted to violence
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against women and girls. Furthermore, calls to codify the essence of the Roe v. Wade
decision have been heard in the United States. Thus, while the US Supreme Court's decision
to overturn Roe v. Wade may embolden abortion opponents in other countries, it cannot and
should not reverse the global trend of abortion liberalization. Rather, the Dobbs decision

has the potential to spark a new wave of popular pro-choice movements.
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Annexes

Annex 1. Comparative Overview of the Grounds for Legal Access to Abortion
in the United States (as per August 2022 data) (After Roe fell: Abortion
Laws..., 2022)

Severe Sexual Lethal
State On Request Thﬁ?: to rg;:;?i;? Violence/ AEI?E:;II al

Health Incest ities

Alabama . ° b
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Annex 2. Comparative Overview of the Grounds for Legal Access to Abortion
in the European Region (as per October 2022 data) (European Abortion Laws:
A Comparative..., 2022)

On Request
Country Banned Socio- ) Thr(?at to Threat to Sexual
Mandatory Economic Life Health Violence
Counselling
Albania ° ° ° ° ) °
Andorra °
Armenia ° ° ° ° °
Austria ° ° )
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Czech Republic ° ° °
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Norway ° ° ) ° °
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Serbia ° ° ° )
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Slovakia

Slovenia

Spain

Sweden

Switzerland

Turkey

Ukraine

United Kingdom
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Annex 3. Overview of the judgements delivered by the US Supreme Court

Griswold v. Connecticut (1965)

Facts. In 1879, State of Connecticut passed a legislation which prohibited the use of any
contraception-related instrument. Estelle Griswold, the head of the State's Planned
Parenthood clinic, brough a case claiming violation of the Fourteenth Amendment after
being arrested for providing information, instruction, and medical advice to married people
about methods of preventing conception.

Judgement. Connecticut law violates the "right to marital privacy".

Main arguments.

e Case concerns a relationship lying within the zone of privacy created by several
fundamental constitutional guarantees and the law seeking to achieve its goals
by means of having a maximum destructive impact upon that relationship.
Because a married couple's use of contraception constitutes a fundamental right,
Connecticut must have proven that the law in question is compelling and
absolutely necessary to overcome that right which the State failed to do;

e The right to privacy, in addition to being fundamental, is substantive and even
though the Court had previously rejected the idea that the Constitution protects
substantive rights (the ones not explicitly mentioned in the Bill of Rights), in
Griswold it ruled that substantive rights do exist in non-economic areas like the

right to privacy.

Eisenstadt v. Baird (1972)
Facts. Under the Massachusetts statute, distribution of contraceptives was limited only
to married couples whose physicians had prescribed them. Appellant William Baird
filed an appeal with the Supreme Court after being convicted of violating the statute by
displaying contraceptive articles during a lecture on contraception to a group of students
and giving a package of contraceptive means to a woman afterwards.
Judgement. Massachusetts statute violates Equal Protection Clause set in the
Fourteenth Amendment.
Main arguments.

e Married and unmarried people cannot be treated differently. If, under Griswold,

the distribution of contraceptive measures to married people cannot be

prohibited, a prohibition on distribution to unmarried people is equally
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unconstitutional, because the constitutionally protected right to privacy belongs

to the individual, not the married couple.

Roe v. Wade (1973)

Facts. Applicant Norma L. McCorvey (legal pseudonym — “Jane Roe”) challenged the
constitutionality of the criminal abortion laws in Texas which made abortion illegal
(except in cases where the mother's life was in danger) as being unconstitutionally
vague and abridging her right of personal privacy. Roe claimed that she could not afford
to travel to another state and had a right to terminate the pregnancy in a safe medical
environment.

Judgement. Women have a constitutional right to abortion which is based on an implied
right to personal privacy emanating from the First, Fourth, Ninth, and Fourteenth
Amendments.

Main arguments.

e Marriage, contraception, and childbearing are activities covered in the “zone of
privacy” protected by the above-mentioned Amendments which is “broad enough
to encompass a woman's decision whether or not to terminate her pregnancy”
considering myriad physical, psychological, and economic stresses a pregnant
woman must face. Due to abortions lying within a pregnant woman's “zone of
privacy”, such decision and its effectuation are fundamental rights that are protected
by the Constitution;

e After reviewing the history of abortion laws, from ancient Greece to contemporary
America, three justifications for banning abortions have been found: “a Victorian
social concern to discourage illicit sexual conduct”, protecting the health of women,
and protecting prenatal life. The first two justifications are irrelevant given modern
gender roles and medical technology. As for the third one, prenatal life is not within
the definition of “persons” as used and protected in the US Constitution, i.e., foetus
is seen as a “potential life” rather than as a person and thus is not considered to
bear constitutional rights of its own. While some groups regard foetuses as people
deserving full rights (a view taken by Texas), no consensus exists thus protecting
all foetuses under this view of prenatal life is not sufficiently important to justify
the state's banning of almost all abortions;

e The narrower state laws regulating abortion might be considered as constitutional
based on the viability factor (i.e., human foetus might be “capable of meaningful

life” outside the mother's womb after six months of growth). Right to abortion
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should thus be balanced against the government’s interests in protecting
women’s health and the potentiality of human life, establishing for this purpose
a framework in which the woman's right to abortion and the state's right to
protect potential life shift:
o During the first trimester of pregnancy, a woman's privacy right is
strongest, and the state may not regulate abortion for any reason;
o During the second trimester, the state may regulate abortion only to
protect the health of the woman;
o During the third trimester, the state may regulate or prohibit abortion to
promote its interest in the potential life of the foetus, except where

abortion is necessary to preserve the woman's life or health.

Doe v. Bolton (1973)

Facts. As per at-that-time valid Georgia Criminal Law, abortion could only be

performed by a duly licensed Georgia physician, when necessary, in “his best clinical

judgment” if continued pregnancy would endanger a pregnant woman's life or injure

her health, the foetus would likely be born with a serious defect, or the pregnancy

resulted from rape. Pursuing being denied an abortion after eight weeks of pregnancy

for failure to meet any of the three conditions, Appellant Doe was challenged the

constitutionality of Georgia’s laws.

Judgement. Georgia’s law is deemed as unconstitutional.

Main arguments.

The ruling modified the one in Roe’s case by stating that abortion can be
performed after the point of viability as well, if necessary to protect woman’s
health, the definition of which needs to be understood in a broad way since
“medical judgment may be exercised in the light of all factors — physical,
emotional, psychological, familial, and the woman’s age — relevant to the well-
being of the patient. All these factors may relate to health.” This health exception
can be thus considered as expanding the right to abortion for any reason through

all three trimesters of pregnancy.

Planned Parenthood v. Danforth (1976)

Facts. Two Missouri-licensed physicians, one of whom performs abortions at hospitals

and the other of whom supervises abortions at Planned Parenthood of Central Missouri,
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challenged the constitutionality of the Missouri abortion statute, specifically attacking
spousal and parental consent provisions.

Judgement. Both provisions are assessed as unconstitutional.

Main arguments.

e The State has no constitutional authority to give a third party an absolute, and
possibly arbitrary, veto over the decision of a physician and his patient to
terminate the patient's pregnancy, regardless of the reason for withholding the
consent;

e Woman'’s right to make the decision outweighs a father’s right to associate with

his offspring.

Colautti v. Franklin (1979) and Thornburgh v. American College of Obstetricians and
Gynecologists (1986)

Facts. Pennsylvania Abortion Control Act required every person who performs an
abortion to determine, “based on his experience, judgment or professional competence”,
that the foetus is not viable. If such person determines that the foetus is viable, or if
there is sufficient reason to believe that the foetus may be viable, then he must exercise
the same care to preserve the foetus' life and health as would be required in the case of
a foetus intended to be born alive, and must use the abortion technique providing the
best opportunity for the foetus to be aborted alive, so long as a different technique is
not necessary to preserve the mother's life or health.

Judgement. Pennsylvania requirements violate a constitutional right to privacy and
deter women from making their own choices concerning abortion.

Main arguments.

e Only the doctor performing the abortion rather than court or legislature is
competent to determine the viability;

e The requirement of the Act for the woman to be informed on the “particular
medical risks” of the abortion procedure and the possible “detrimental physical
and psychological effects” as well as the mandatory distribution of printed
material on “agencies willing to help the mother carry her child to term and to
assist her after the child is born and a description of the probable anatomical and
physiological characteristics of an unborn child” are to be seen as an “attempt to
wedge the State's message discouraging abortion into the privacy of the
informed consent dialogue between the woman and her physician”. The States

are not free, under the guise of protecting maternal health or potential life, to
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intimidate women into continuing pregnancies” which is a decision that, with

her physician, is woman’s to make.
y

Webster v. Reproductive Health Services (1989)

Facts. Appellants, state-employed health professionals and private non-profit
corporations providing abortion services, challenged the constitutionality of a Missouri
statute regulating the performance of abortions introducing numerous restrictions, such
as prohibition to use public employees and public facilities in performing or assisting
abortions unnecessary to save the mother's life, prohibition to encourage and counsel to
have abortions, and physicians being mandated to perform viability tests upon women
in their twentieth (or more) week of pregnancy.

Judgement. None of the challenged provisions of the Missouri legislation are
unconstitutional.

Main arguments.

e The provisions have not been applied in any concrete way to restrict abortions,
and thus did not raise a constitutional issue and Due Process Clause did not
require states to engage in abortion business and did not create an affirmative
right to governmental assistance in the pursuit of constitutional rights;

e Viability testing requirements are upheld as State's interest in protecting
potential life could exist prior to viability;

e Suggestion of the US Solicitor General to use the case to overturn Roe v. Wade

is declined.

Planned Parenthood of Southeastern Pennsylvania v. Casey (1992)
Facts. After Pennsylvania has amended its abortion control law, provisions on the
parental consent and marital notification as well as 24-hour waiting period prior to the
procedure were included. These provisions were challenged by several abortion clinics
and physicians.
Judgement. All but one (the marital notification provision) of the Pennsylvania
restrictions were upheld, however Roe’s ruling was reaffirmed.
Main arguments.
e States may regulate abortions to protect the health of the mother and the life of
the foetus and may outlaw abortions of “viable foetuses”. Nonetheless, the basic
ruling of Roe that the State is prohibited from banning most abortions is

reaffirmed;
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e A new standard to determine the validity of laws restricting abortions is
imposed: whether a state abortion regulation has the purpose or effect of
imposing an “undue burden”, which is defined as a “substantial obstacle in the
path of a woman seeking an abortion before the foetus attains viability”;

e Trimester framework, set in Roe, is rejected, on the basis that states could pass
regulations affecting the first trimester, but only to safeguard a woman's health,

not to limit a woman's access to abortions.

Stenberg v. Carhart (Carhart I) (2000)

Facts. Nebraska law prohibited any “partial birth abortion” unless that procedure was
necessary to save the mother's life was challenged. Violation of the law is considered a
felony, resulting into the automatic revocation of doctor's license to practice medicine.
Leroy Carhart, a Nebraska physician, claimed the statute to be unconstitutional due to
being vague and placing an undue burden on doctors and patients.

Judgement. Nebraska’s law is deemed as unconstitutional.

Main arguments.

e The ban is to be seen as failure to include a health exception threatened
women's health. Even laws that ban abortions after the foetus is viable
must contain a health exception which is necessary not only when the
pregnancy itself creates a health risk for the woman but also “where state
regulations force women to use riskier methods of abortion”;

e The ban's language encompassed the most common method of second-
trimester abortion, placing a substantial obstacle in the path of women

seeking abortions and thereby imposing an “undue burden”.

Gonzales v. Carhart and Gonzales v. Planned Parenthood Federation of America,
Inc. (Carhart 1) (2007)

Facts. In 2003, the Partial-Birth Abortion Ban Act was signed into law by President
Bush, enforcement of which was blocked by lower instance courts due to it being
deemed as unconstitutional and opposing previous ruling of the Supreme Court in Roe
(right to abortion), Casey (“undue burden” criteria) and Carhart I (lack of health
exception) cases.

Judgement. The federal ban is upheld as not unconstitutional.
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Main arguments.

e The Act applies only to the specific method of the abortion, i.e., the partial-birth
abortion thus the ban is not unconstitutionally vague, overbroad, or an undue
burden on the decision to obtain an abortion;

e Since the US Congress found this method never to be medically necessary, a
health exception could validly be omitted from the ban, even when “some part

of the medical community” considers the procedure necessary.

Whole Woman’s Health v. Hellerstedt (2016)

Facts. In 2013, the State of Texas passed a law designed to shut down most of the state’s
abortion clinics by medically unnecessary restrictions leaving only less than ten clinics
opened in the whole state.

Judgement. Texas law must be struck down, due to imposing undue burden.

Main arguments.

e Law does not “confer medical benefits that are sufficient to justify the
burdens they impose on women seeking to exercise their constitutional
right to an abortion”. The requirements set for the abortion clinics to meet
the standards similar as for ambulatory surgical centres did not lower the
risks of abortions compared to those performed in non-surgical centres
and thus are to be seen as essentially arbitrary;

e Justice Ruth Bader Ginsburg affixed that “modern abortions are so safe
relative to other medical procedures, including childbirth itself, that any
law that made accessing abortions more difficult in the name of safety

could not pass judicial review”.

Dobbs v. Jackson Women's Health Organization (2022)

Facts. In 2018, Mississippi “Gestational Age Act” was passed, prohibiting all abortions,
with few exceptions, after 15 weeks’ gestational age. The only licensed abortion facility
in Mississippi, i.e., Jackson Women’s Health Organization, has challenged the law on
the grounds it violates Supreme Court precedent prohibiting states from banning
abortions prior to viability.

Judgement. Constitution does not confer a right to abortion. Decisions in Roe v. Wade
and Planned Parenthood of Southeastern Pa.v. Casey are overruled and, moreover, Roe

is deemed as “egregiously wrong”.
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Main arguments.

The right to abortion is neither deeply rooted in the nation’s history nor an
essential component of “ordered liberty.” The five factors to overrule Roe v.
Wade and Planned Parenthood v. Casey are as follows: (1) they “short-circuited
the democratic process”; (2) both lacked grounding in constitutional text,
history, or precedent; (3) the tests they established were not “workable”; (4) they
caused distortion of law in other areas; (5) overruling them would not upend
concrete reliance interests.

Since the Constitution is silent on the right to abortion, the question of whether
abortion should be permitted or prohibited is one for ordinary political debate
rather than constitutional adjudication. Justice Kavanaugh, in his concurring
opinion, summarised this argument stating that “on the issue of abortion, the
Constitution is neither pro-life nor pro-choice. The Constitution is neutral
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Annex 4. Overview of the outcomes of judgements delivered by the ECtHR

Paton v. United Kingdom (1980)

Facts. The Applicant’s wife was pregnant and planned to have a legal abortion without
his consent. He claimed UK violated, inter alia, the right to life (Articles 2 ECHR) by
permitting abortion at all and his rights to private and family life (Article 8), due to UK
law not requiring his consultation on the abortion and not permitting him to participate
in appointing clinical staff involved in the process for approving and carrying out the
procedure.

Judgement. Complaint is inadmissible, due to being manifestly ill-founded.

Main arguments.

e Applicant, as potential father, was so closely affected by the termination of his
wife’s pregnancy that he may claim to be a “victim”, within the meaning of Article
25 of ECHR;

e Article 2: the “life” of the foetus is intimately connected with, and cannot be
regarded in isolation from, the life of the pregnant woman. If Article 2 were held to
cover the foetus and its protection under this Article were, in the absence of any
express limitation, seen as absolute, an abortion would have to be considered as
prohibited even where the continuance of the pregnancy would involve a serious
risk to the life of the pregnant woman. This would mean that the “unborn life” of
the foetus would be regarded as being of a higher value than the life of the pregnant
woman. The “right to life” of a person already born would thus be considered as
subject not only to the indicated limitations but also to a further, implied
limitatation;

e Article 8: “any interpretation of the husband's and potential father's right, under
Article 8 of the Convention, to respect for his private and family life, as regards an
abortion which his wife intends to have performed on her, must first of all take into
account the right of the pregnant woman, being the person primarily concerned in

the pregnancy and its continuation or termination, to respect for her private life”.

Jean-Jacques Amy v. Belgium (1988)

Facts. Applicant, a medical doctor, was introduced a prison sentence due to performing
a voluntary termination of pregnancy on a 14-year-old person. He appealed applied to
ECtHR, claiming the violations of Articles 2, 3 and 8 of ECHR and urging that the life

of the foetus must be weighed against the right to life and the right to privacy of the
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mother, that the right to life guaranteed by Article 2 extended to the right to physical
and mental health and, moreover, that the Belgian legislation on abortion is to be
considered as obsolete.
Judgement. Complaint is inadmissible, due to being manifestly ill-founded.
Main arguments.
e Applicant cannot be deemed to be an indirect victim of the violation of the
above-mentioned rights and does not have a mandate to act on behalf of his

patient in question.

Boso v. Italy (2002)

Facts. Applicant brought an action against his wife after she terminated her pregnancy
despite his opposition. He claimed the infringement of Article 2 (due to foetus being
deprived of its life), 8 (due to Italian legislation on the voluntary termination of
pregnancy taking no account of any opposition from the father) and 12 (due to the father
being prevented from founding a family by affording a woman the possibility of an
abortion) of ECHR.

Judgement. Complaint is inadmissible, due to being manifestly ill-founded.

Main arguments.

e Applicant can be assigned the status of a victim, due to being closely affected
by the termination of his wife’s pregnancy;

e “Even supposing that, in certain circumstances, the foetus might be considered
to have rights protected by Article 2 of the Convention”, in this particular case
the pregnancy was terminated in conformity with national laws which contents
allow to state that the fair balance has been struck “between, on the one hand,
the need to ensure protection of the foetus and, on the other, the woman’s
interests”;

e [t has already been previously acknowledged that the “legislation regulating the
interruption of pregnancy touches upon the sphere of private life”, since
“whenever a woman is pregnant her private life becomes closely connected with
the developing foetus”, however the potential father’s right to respect for his
private and family life cannot be interpreted so widely as to embrace the right to
be consulted or to apply to a court about an abortion which his wife intends to
have performed on her. Thus, any interpretation of a potential father’s rights
under Article 8 of ECHR when the mother intends to have an abortion should

above all consider her rights, as she is the person primarily concerned by the
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pregnancy and its continuation or termination. Accordingly, any possible
interferences with the right protected under Articles 8 and 12, is justifiable as

being necessary for the protection of the rights of another person.

Silva Monteiro Martins Ribeiro v. Portugal (2004)

Facts. The Applicant, then an obstetrics nurse in a hospital of Porto, who was arrested
and later charged with the offence of performing illegal abortions, filed an application
to ECtHR, claiming various articles of ECHR to be in violation, such as Article 7 (due
to Portuguese law on abortions on the basis of which she was convicted, being unjust
and obsolete, and violating Articles 2, 3, 8, 13, 14 and 18 of ECHR), Article 9 (due to
violation of her freedom of conscience as a woman believing that women should be able
to benefit from pregnancy termination services) and Article 14 (due to the fact that in
another European State she would not have been convicted on such basis and thus was
the victim of discrimination).

Judgement. Complaint is inadmissible, due to being manifestly ill-founded.

Main arguments.

e Articles 7 and 14: the offenses for which the Applicant was convicted, and in
particular that of illegal abortion, were clearly defined by the relevant
Portuguese criminal legislation. The Applicant could therefore have known
that her actions would result in criminal liability. In a delicate area such as
the one in question where national laws differ considerably, the Contracting
States must enjoy a certain discretionary power;

e Article 9: the right to behave in the public domain in a way dictated by one’s
belief is not always guaranteed by ECHR. In this case, the Applicant cannot
assert or impose on others her personal convictions in this matter to justify

her actions.

Vo v. France (2004)

Facts. Applicant's amniotic sack was punctured due to a mix-up with another patient
with the same surname, necessitating an abortion procedure on health grounds.
Applicant has thus argued that her child's unintentional death should have been
classified as manslaughter.

Judgement. No violation of Article 2 (right to life) of ECHR.
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Main arguments.

e [t is neither desirable, nor even possible to rule on whether a foetus should be
considered a person under this article, considering the issue that there is no
European consensus on the scientific and legal definition of the beginning of life
as well as on the nature and status of the embryo and/or foetus, and, at best, it
may be regarded as common ground between States that the embryo/foetus
belongs to the human race;

e Relying on the existing case-law, the unborn child is not regarded as a “person”
directly protected by Article 2 of ECHR and if the unborn do have a “right” to
“life”, it is implicitly limited by the mother’s rights and interests. ECHR
institutions, however, have not “ruled out the possibility thatin certain
circumstances safeguards may be extended to the unborn child”;

e Although legislation regulating the termination of pregnancy touches upon the
sphere of private life, protected by ECHR Article 8(1), this provision “cannot be
interpreted as meaning that pregnancy and its termination are, as a
principle, solely a matter of the private life of the mother” but rather “the issue
is determined by weighing up various, and sometimes conflicting, rights or
freedoms claimed by a woman, a mother or a father in relation to one another or

vis-a-vis an unborn child”.

Tysigc v. Poland (2007)
Facts. Tysigc, a severely visually impaired Applicant, was denied an abortion on the
grounds to protect her physical health despite the fact that even though several doctors
concluded that the pregnancy and delivery posed a serious risk to her eyesight, they
firstly refused to issue a certificate for the pregnancy to be terminated and after they
finally did, Tysiac‘s request to have the procedure was still declined, resulting into
applicant having no other choice than to carry her pregnancy to term, conditioning
significant deterioration of her eyesight with the risk of blindness.
Judgement. There has been a violation of Article 8 (right to respect for private and
family life) of ECHR.
Main arguments.
e Polish government had failed to fulfil its positive obligation, under Article 8,
i.e., to ensure the applicant’s right to respect for her private life, by not
establishing an effective procedure through which the applicant could have

appealed her doctors’ refusal to grant her request for abortion;
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e The key components of such procedure are as follows: (1) it should guarantee to
a pregnant woman the right to be heard in person and to have her views
considered, (2) the body reviewing her appeal should issue written grounds for
its decision, and (3) recognizing “the time factor is of critical importance” in
decisions involving abortion, the procedure should ensure that such decisions

are timely.

A, Band Cv. Ireland (2010)

Facts. Three women, known as A, B and C, challenged Ireland's restrictive abortion
laws, arguing that the criminalisation and inaccessibility of abortion in Ireland
endangered their health, well-being and life breaching their rights under the ECHR. The
Applicant A considered that having another child would imperil her successful
reunification with her first child who was in the care of the state at that moment; the
Applicant B was not prepared to become a parent; the Applicant C was in remission
from cancer at the moment of becoming pregnant and before she was aware of the latter,
she underwent a series of check-ups contraindicated during pregnancy and was not able
to get confirmation afterwards whether her life would be at risk if she continued with
the pregnancy or how the foetus might have been affected by the said tests.
Judgement. Since Applicants A and B could lawfully travel to England for an abortion
and access pre- and post-abortion information and medical care in Ireland, a fair balance
was struck and there was no violation of Article 8.

In terms of Applicant C, there has been a violation of Article 8.

Main arguments.

e Regarding Applicants A and B: even though Irish laws prohibiting Applicants from
terminating their pregnancies in Ireland for health and wellbeing reasons interferes
with their right to respect for their private lives, the Court agrees with the
Government’s argument that the prohibition on abortion reflects the moral aims of
Irish society. Significant discretion was thus assigned to the Government to balance
the conflict between the rights of Applicant A and B and the aim of the State to
restrict abortion;

e Regarding Applicant C: Ireland failed to comply with its obligations and has
violated Applicant’s rights as described in the Article 8, due to inadequate medical
consultation and litigation options proposed by the Government to establish
Applicant C’s qualification for a lawful abortion in Ireland: (1) no criteria had been

laid down in law by which a doctor or woman could reasonably measure a “real and
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substantial” risk to her life, (2) no framework was in place to resolve any difference
of opinion between a woman and her doctor or between doctors, (3) Irish courts are
not the appropriate fora to determine whether a woman qualifies for an abortion
which is legal in the State as this would inevitably result in the Irish constitutional
courts deciding on case by case basis legal criteria for medical procedures,
meanwhile, as also confirmed by the Irish courts, it is inappropriate to require
women to take on such complex constitutional proceedings if they can establish that

their life is at risk.

R.R.v. Poland (2011)

Facts. Applicant R.R. was 18 weeks pregnant when following an ultrasound she learned
of a cyst on the foetus’ neck, however afterwards she was not guaranteed an access to
prenatal diagnostic examinations and information, which would have enabled her to
decide whether to seek a legal abortion, due to severe foetal impairment. When the
Applicant was finally able to obtain the necessary test and received a confirmation on
the foetus impairment, she was already in the 25" week of pregnancy and was denied
an abortion as the foetus had reached viability, thus she had to carry her pregnancy to
term.

Judgement. There has been a violation of prohibition of inhumane and degrading
treatment (Article 3 ECHR) and violation of the woman’s private life (Article 8), as due
to being denied a prenatal genetic examination, she is deprived of the ability to make
extremely important and private decisions about her own life.

Main arguments.

e Article 3: the Applicant is acknowledged to have suffered greatly due to (1) the
prolonged denial of prenatal genetic testing, (2) having to endure weeks of painful
uncertainty because of the health professionals’ procrastination without her
concerns being properly acknowledged and addressed by the clinicians, and (3)
having been in a situation of “great vulnerability” as she was “deeply distressed by
information that the foetus could be affected with some malformation”. Moreover,
R.R. was “shabbily treated by the doctors dealing with her case,” which made her
treatment humiliating. Her suffering was aggravated “by the fact that the diagnostic
services which she had requested early on were at all times available and that she
was entitled as a matter of domestic law to avail herself of them”. It was stressed
that “the nature of the issues involved in a woman’s decision to terminate a

pregnancy is such that the time factor is of critical importance”;
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e Article 8: Poland failed to put in place an effective legal and procedural framework
that guarantees that relevant, full, and reliable information is available to women
to make informed decisions about their pregnancy. Under Article 8 women have the
right to make an informed decision about whether to access lawful abortion services
and found that access to relevant information is a critical requirement to enable
women to exercise this right. It underlined that the right to information is decisive
for the exercise of personal autonomy, including in the context of decisions relevant
to an individual’s health and quality of life;

e Poland must ensure that women’s access to legal reproductive health services is not
jeopardized by medical professionals’ refusals of care with reference to

the “conscience clause” under Polish law.

P.and S.v. Poland (2013)

Facts. 14-year-old P. became pregnant after being sexually assaulted by a classmate. With
the support of her mother, S., she attempted to have a legal abortion done only to be refused
this procedure by doctors’ as well as not being provided a referral to a clinician who would
perform it.P. and S. has been receiving a distorted information about the legal
requirements to access abortion case deliberately provided by the hospital staff which,
moreover, has later disclosed P.’s personal and medical data to the press, resulting into her
and her mother being harassed by doctors, anti-abortion groups, and representatives of the
Catholic Church. At one point P. was removed from her mother’s custody and detained in
a juvenile centre. P. managed to receive a legal abortion following an intervention from the
Ministry of Healthin a remote hospital, 500 km from her home, where she was
not registered as a patient and did not receive information about the procedure or any post-
abortion care.

Judgement. Violations of the rights to freedom from inhumane and degrading treatment
(Article 3), to respect for private life (Article 8), and to liberty (Article 5) under the ECHR
were found.

Main arguments.

e Article 3: P. was treated by the authorities in a deplorable manner and her suffering
was inhuman, degrading and humiliating, with no proper regard for her
vulnerability and young age and her views and feelings as a rape victim;

e Article 8: even though the Court has held that Article 8 “cannot be interpreted as

conferring a right to abortion”, the prohibition of abortion when sought for reasons
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of health and/or well-being falls within the scope of the right to respect for one’s

private life and accordingly of Article 8.

Cases against Poland (2021)
The Court has received over 1,000 similar applications) have been received by the Court.
The applications have been classified into three groups of four applications:

e K.B.v. Poland and 3 other applications;

e K.C.v.Poland and 3 other applications;

e A.L.-B.v.Poland and 3 other applications.

Facts. The background of the above cases concerns the application made in June 2017 by
a group of parliamentarians to the Constitutional Court to have several provisions of the
Family Planning (Protection of the Human Foetus and Conditions Permitting Pregnancy
Termination) Act of 1993 concerning legal abortion on the grounds of “severe and
irreversible foetal defect or incurable illness that threatens the foetus’ life” was
unconstitutional”. Although these proceedings were discontinued, in November 2019 a
similar application was lodged by the parliamentarians once again. In October 2020 the
Constitutional Court held that the relevant provisions were incompatible with the
Constitution (this judgment came into force on 27 January 2021, after the applications with
ECtHR had been lodged).

The applicants of the above mentioned applications to ECtHR are twelve Polish
nationals born between 1980 and 1993 arguing the violations of Article 8 (right to respect
for private and family life) and Article 3 (prohibition of inhuman or degrading treatment)
of ECHR, and claiming that they are potential victims of a violation of their rights as in
case of pregnancy they would be obliged to carry the foetus to term, that the restrictions
introduced were not “prescribed by law” as the Constitutional Court was irregularly
composed, given that three members had been elected in breach of the Constitution, and
was not impartial (as the current Court is close to the populist Law and Justice government),
and that women face a distress caused by the prospect of them being forced to give birth to

an ill or dead child.

S.F.K.v.Russia (2022)
Facts. The 20-year-old Applicant was forced to have an abortion by her parents, even
though she had made it clear to them and at the public hospital where the intervention took

place that she wanted to continue with the five- week pregnancy. She has lodged a number
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of complaints against her parents and the medical personnel, but no criminal proceedings

were ever instituted as the relevant authorities found that no elements of a crime could be

establis

Court,

hed and that her parents had acted in the best interests of their child. Before the
she submitted that the forced abortion and inadequate medical care before and

afterwards, had amounted to inhuman and degrading treatment.

Judgement. There has been a violation of Article 3 ECHR (prohibition of inhuman and

degradi

ng treatment).

Main arguments.

Applicant’s abortion has been carried out against her will and thus is in breach of
all the applicable medical rules, as well as due to such a forced abortion being
contrary to her human dignity;

This kind of actions are to be evaluated as an egregious form of inhuman and
degrading treatment which had not only resulted in a serious immediate damage to
her health — that is the loss of her unborn child — but had also entailed long-lasting
negative physical and psychological effects;

There is also a violation of the procedural aspect of Article 3, due to State having
failed to discharge its duty to investigate the ill-treatment that the applicant had

endured.
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