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I. Introduction

General principles of public law determine the development of law overall: through the
creation of the law, the implementation of it, and through case law. In order for such
development of law to be consequent and regular, it is necessary to distinguish, as
accurately as possible, the origin of such principles, their place in the legal system, the

meaning and the component elements thereof.

The Greek aphorism pan metron ariston — “all things in good measure” conveys the
essence of the principle of proportionality. While for a long time the latter principle had
not been under the observation or an object of research of Lithuanian legal academics, in
present day legal literature, it is referred to as one of the main principles of public — and
administrative — law. The principle of proportionality is not only the principle of the
national administrative law, an element of the constitutional principal of the rule of law,
it is one of the main and most widely developed general principles of law in the
European Union (EU) law and in the jurisprudence of the European Court of Human
Rights (ECtHR). This context must be comprehended all: entities (subjects) of public
administration, those creating and applying the law, as well as the national courts,
responsible for the direct application of national, EU law and the provisions of the

European Court of Human Rights.

I1. The relevance, problems and object of the research

Certain aspects of the proportionality principle (its European origin, some theoretical
standards of application, as well as chosen practical examples) have already been
discussed in Lithuanian scientific publications. However, by seeking to reveal the
essence of the principal of proportionality (just as other general principles) only in the
context of EU law and (or) through sole examples of application and interpretation of the
latter principle in the jurisprudence of the Constitutional Court of the Republic of
Lithuania (Constitutional Court) or Lithuanian administrative courts, many important
questions are left unanswered, such as: (a) how should the principal be comprehended

and interpreted in administrative law generally, in separate fields of public
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administration, during the review of the legitimacy of different administrative acts, and
(b) how the understanding and application of the principle (both in public administration
and the judicial control of administrative acts and decisions) is determined by
supranational law (the acqui communautaire, the law of the European Council and the
judgments of the European Court of Human Rights) and the process of europeization of
law, inter alia, whether the extent and intensity of the proportionality review, subject to
the plane of the application thereof, the sum of influencing factors, coincides or differs,

and if so — what criteria determine one conclusion or another.

Without a comprehensive research on the principle of proportionality, left unknown are,
on the one part, all the duties derived from this principle, which fall upon legislators,
lawyers, and interpreters of law, on the other part, the possibilities which open through
the application of it. Namely this viewpoint encouraged to investigate, in this
dissertation, the principle of proportionality on different levels (supranational and
national) and in different contexts (constitutional, the European Convention for the

Protection of Human Rights and Fundamental Freedoms (ECHR) of law.

Moreover, the research was stimulated, first, by the ever more frequent application of the
proportionality principle in the case law of national courts, their responsibility (which
came with Lithuania's membership in the EU) to apply the standards of EU law and in
the jurisprudence of the ECJ, which has been applying the principle of proportionality
for decades; second, by the advantages of the mentioned criteria in EU law that are
visible even “to the naked eye”; and third, by its functional possibilities, which are not
yet fully availed in national administrative law. It must be mentioned in this context that,
for the most part, namely the national entities of public administration, established and
based on the national law, are the first to implement and apply EU law, while the
disputes, determined by these relations, are solved by national courts (the system,
competence of which and the rules of judicial procedure, under which they operate, are

also established by national law).

It should be noted that, according to EU law, institutional and procedural autonomy is

provided to member states in particular areas. This autonomy means that the superiority
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of EU law in regard to national law obliges member states not only to apply EU law
(inter alia, common principles of EU law), but to apply it correctly. In order to maintain
the sequence of application of EU law, two rules formulated by the ECJ define the
purview of this autonomy and apply to the administrative process lafo sensu, i.e., to the
judicial and extrajudicial process and to all legal (administrative) procedures: the
principle of equivalence (non-discrimination), which requires that the rules determining
the protection of rights appreciable by the EU, should not be less favourable than the
legal regulations of the protection of the corresponding national rights; the principle of
efficiency, which obliges the implementation of the rules, defining the protection of the
EU rights, not to be excessively difficult or practically impossible to implement.
Member States are responsible for obeying the rules (principles) in all cases, when the
question is concerned with the impact of EU law and the implementation of rights,
appreciable by the EU. It is stated, that these principles are important to secure the
correct implementation of the common principles of the EU and proper legal defence
(for the principle of the right to proper defence, foreseeing proper means of legal defence

and proper ways of solving legal disputes).

Bearing in mind all the reasons mentioned, the conception of the principle of
proportionality and its meaning in administrative law on the levels (supranational,
national) and in the contexts (constitutional, Convention for the Protection of Human
Rights and Fundamental Freedoms) mentioned above, especially, the significance of the
proportionality principle in pursuing the legal control of the activities of entities of

public administration (the acts and action thereof) are analyzed in this dissertation.

It must be emphasized that the principle of proportionality, as the foundation of this
study, was chosen because of its universality and also because of its characteristic
(ability) to conceptually link the system of administrative law to systems of
supranational and constitutional law, which are grounded on the protection of human
rights. As this dissertation demonstrates, the growing need of ensuring human rights in
the administrative law has had a great influence on the concept and meaning of
proportionality. Traditionally, the violation of the ‘“administrative proportionality

principle” was concluded when the requirement of balance (direct proportionality) to the
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specific administrative decision was violated, e.g., the sanction did not correspond to the
violation. The balance requirement was, however, expanded by the term of indirect
proportionality, according to which, the proportionality of an administrative act is
dependent on the circumstance, whether the fundamental human rights were violated by
it or not (this is determined, inter alia, by assessing the act’s conformity with the three

sub-principles of proportionality lato sensu).

The jurisprudence of ECJ played the central role in development of the concept of the
proportionality principle in the above-mentioned direction. The influence of the latter is
by the day becoming greater on the case law of national Lithuanian courts. Therefore, in
Lithuanian law, the principle of proportionality is like a ,,litmus paper*, which indicates
the internal and external factors that influence the development of principles of

administrative law, as well as the administrative law in general.

Therefore, the object of this dissertation research is a comprehensive analysis of one
particular general principle of administrative law — the principle of proportionality, the
concept, content (the constituent elements), meaning and influence (in the creation,
application and interpretation of law, the development of legal administrative relations
and case law of national courts) thereof, which, respectively, includes a systematic
comparative evaluation of the relevant law of the European Union and the provisions of
the European Convention for the Protection of Human Rights and Fundamental

Freedoms.

II1. The aim, objectives and hypothesis of the research

The main aim of the research is to analyze the principle of proportionality and the
preconditions of applying its elements, to research the importance (necessity) of
applying this principal in administrative law, the regularities, problems and opportunities

in administrative law.

For the achievement of the aim of the research, the following objectives had been set:



1. to investigate the origin and the development of the principle of
proportionality;

2. to evaluate the significance of the principle of proportionality in administrative
law;

3. with regard to the growing influence of the European administrative law on
national administrative law, to distinguish the peculiarities of application of the
proportionality principle in European administrative law and to assess the importance
thereof in the application and development of the proportionality principle in Lithuanian
administrative law and administrative legal relations;

4. following the investigation performed, and the current understanding of the
principle of proportionality in administrative law, to establish the possibilities of
development and improvement of the interpretation and application of the latter principle

1n national administrative law.

The hypothesis of the dissertation is that the principle of proportionality is a unique,
versatile instrument capable of expanding the boundaries of judicial legality review of
administrative acts and to increase the effectiveness of judicial control. For this to be
achieved, the application and interpretation of the principle must be based on
proportionality lato sensu, while the scope of the proportionality-based review must
differ, depending on various important factors, such as the nature of administrative
relations, the administrative entity performing administrative action, the scope of
administrative discretion conferred to it, the significance of the rights (interests)

restricted and those protected by the restriction.

As indicated, the research was not aimed at setting an exhaustive catalogue of general
principles of administrative law, identifying the system or the hierarchy thereof, nor
determining the exact position of the principle of proportionality in such a hierarchy.
Therefore, in this research, other common principles are analyzed in as much as they are
significant in a certain context in disclosing the value and concept of the principle of

proportionality and how they may be connected, compete with or oppose the latter.



IV. Statements to be defended

1. The formal establishment of the principle of proportionality in Lithuanian
administrative law, its doctrinal interpretation and application is determined not so much
by the development of national ordinary law, as by the official doctrine of the ECtHR,
the ECJ and the Constitutional Court.

2. The proportionality-based control of legitimacy of administrative acts
(decisions) performed by Lithuanian administrative courts is more constricted and
assures lower level of protection of rights and freedoms than that of the ECJ or the
ECtHR

3. The review of legality of administrative acts (decisions), inter alia, of
administrative sanctions, if based on proportionality /afo sensu, would ensure better
protection of human rights and expand the powers of administrative courts in evaluating
the legality of acts (decisions) of public authorities.

4.  The scope of proportionality-based review of discretionary administrative

decisions, must differ and depend on certain objective criteria.

V. Level of exploration of the issue analysed. Academic novelty of the dissertation

While scientific analysis of constitutional principles has been quite developed by such
authors as E. Jaraitinas, E. Karis, E. Sileikis and others, such comprehensive research of
principles of administrative law 1s yet scarce. However, interest in administrative
principles has been increasing. General issues of regulation, interpretation and
application of principles of administrative law have so far mostly been analyzed by A.

Andruskevi¢ius, A. Urmonas, S. Sedbaras, J. Pauzaite-Kulvinskiené.

One of the most extensive and also the most recent studies on the principle of
proportionality in Lithuania is the doctoral dissertation of A. Sindeikis, titled “the
Freedom of Speech and Other Constitutional Values: Issues of Balancing”, which
focuses on certain aspects of constitutional proportionality and balancing of

constitutional values. The author investigates the meaning of the constitutional



proportionality principle in the determination of fair balance of the freedom of

expression and of other constitutional rights and freedoms.

Another author to draw attention and single out the principle of proportionality as a
fundamental principle of administrative law is A. Kargaudiené, who in a doctoral
dissertation on “The Effect of Social Influence Mechanisms on the Administrative-Legal
Status of a Private Person and a Public Authority” (2007) and an academic article titled
“The Principle of Proportionality in Administrative Law and its Application in
Lithuanian Courts” (2005) discussed general questions of application of the
proportionality criterion. Common questions of the origin and concept of the principle
of proportionality are analyzed in an scientific article written by A. Ponomariovas and
E. Losis scientific article titled Proportionality: from the Concept to the Procedure”,

published in Jurisprudencija in 2010.

Therefore, the conformity of this dissertation with novelty criterion can be based on two
basic statements. First, there has not yet been a comprehensive, independent scientific
analysis of the theory and practice of application of the proportionality in Lithuanian
administrative law. Though it is agreed upon in the academic literature on administrative
law, that the principle of proportionality is one of the fundamental principles of
administrative law, in scientific research the question of the principle of proportionality
is usually only touched upon. Usually this is done through fragmentary discussing some
common peculiarities of the application of the principle, its European origin and relation
to some of the other principles of EU law. Second, although the attention to the single
questions related to principles of administrative law has been growing lately in the
above-mentioned and other scientific publications, most often the content thereof (as
well as that of the principle of proportionality) is only revealed in the context of the
European Union, and (or) only through the application of these principles. When
describing the influence of EU law on national administrative law, only the most
common (though essential) aspects are highlighted: the superiority and the binding
nature of EU law, as well as the competence of the ECJ. It is avoided to go into more
peculiar, practical issues of direct influence of EU (or international) law on questions of

administrative law.



General principles of administrative law, inter alia, the principle of proportionality draw
much greater attention in foreign academic literature and of authors, such as N. Emiliou,
R. Thomas, J. Schwarze, X. Groussot, E. Ellis, G. De Burca, A. Barak. In such scientific
literature issues of application and interpretation of national principles of law are always
analyzed in the light or with regard to the context of EU legal regulation (see J.
Schwarze, X. Groussot, E. Ellis). The latter research acknowledges that though questions
of the application and interpretation of the proportionality criterion in the national public
law are in many aspects particular, they cannot be analyzed in complete isolation from
supranational law (EU law, jurisprudence of the ECtHR). However, none of the
mentioned authors investigate issues, which are specific to Lithuania or Eastern
European countries. There is still little analysis on the influence of the changes in EU
primary law (of the end of 2009) on the application and interpretation of the principle of
proportionality. Therefore, not only topical questions of application of the
proportionality principle in Lithuanian law are reviewed an investigated in detail, but
also investigated and evaluated innovatively in this study are the likely changes of the
changes in the development of the principle in EU law following the Lisbon Treaty (i.e.,
after 1 December 2009), as well as the most recent relevant trends in the judicial practice

of the ECJ.

VI. Methodology of the research

The dissertation was written by combining various methods of research: the method of
linguistic analysis, the historical method, the analysis of the source content, logical
analysis, comparative, systematic analysis, teleological, analytical-critical and other

methods.

The method of linguistic analysis was used while researching the concept of the
proportionality principle, other legal concepts, the Law on Administrative Proceedings,
the Law on Public Administration, other national and substatutory legal acts, the
standards of the EU treaties, and in the explanation of the meaning thereof. The

historical method was applied to analyze the development of the doctrine of
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proportionality principle in Europe (later — in the EU) and in Lithuania. The application
of the source content analysis and logical analysis methods allowed to research
scientific literature, law acts and official court practice, also to evaluate their meaning
critically, to prepare motivated generalizations, conclusions and proposals. Since the
principle of proportionality is accepted not only in Lithuanian public or — even more —
in administrative law, the method of comparative research was applied to look for and
evaluate the similarities and differences between the legal doctrine and court practice
developed in Lithuania and the law of other European (EU, the Council of Europe)
states. The method of systematic analysis allowed for the establishment of the essential
features of the researched legal principle, its significant links to other principles, and the
compatibility thereof. Other questions related to the application and interpretation of the
principle of proportionality in administrative law are investigated in the research: the
administrative principle of proportionality is analyzed in comparison and relation to the
constitutional principle of proportionality (from which it is derived); provisions of
national law and the case law of courts is assessed in the context of EU law and the
jurisprudence of the ECJ. The feleological method is used to explore the intentions of
national and EU law making entities that have laid down particular legal provisions, the
arguments that had determined the aforesaid provisions and the aims thereof. The
analytical-critical method is invoked in order to assess the risks of the existing legal
regulation and the case law, the drawbacks and problems of application and
interpretation the principle of proportionality in administrative law and general
administrative legal relations, offering possible solutions and ways of eliminating the
aforesaid risks and gaps of legal regulation. The empirical method of documentary

analysis and the method of conversation were used collecting work material.

VII. Structure of the research

Structurally the dissertation is divided into four parts: (1) the introduction; (2) the
reporting-investigative part; (3) the conclusions; (4) the sources and literature of the
research. The reporting-investigative part of the dissertation, determined by the

particular aim and objectives, is divided into five sections:



In the first section “The General Concept of the Principle of Proportionality “ the author
analyzes the common concept of the latter principle, its origin and genesis, starting with
the first sources of the implementation, application and interpretation thereof; firstly, in
the ancient law (antics) and the middle ages, secondly, in the law of modern history
(19th—20th century Western Europe). These periods were chosen in order to distinguish,
first, the origin of the principle of proportionality in written sources of the law, and
second, to identify the moments critical in changing the course of development of the
principle, in adjusting its concept and the processes of interpretation and application of
proportionality. The analysis of German legal doctrine is central in the investigation of
the law of the 19th-20th century European states. A review of the development of the
latter doctrine is considered substantial with regard to the aims and the scope of this
dissertation, because, as many researchers have previously concluded, and as is also the
view of the author of this study, namely the German public law was of greatest influence

on the development of the principle of proportionality in European administrative law.

The second section “The Principle of Proportionality in European Administrative Law”
1s made of two sections. The meaning of the principle of proportionality is analyzed,
firstly, in the administrative law of the European Union, and, secondly, in the official
doctrine of European Court of Human Rights. The doctrine of European administrative
law is perceived in the broad sense, as meaning the common body of administrative rules
in Europe. It is researched as a doctrine, which established and still develops the
contemporary concept of the principle of proportionality. An emphasis is laid on the role,
the functions and the peculiarities of the application of the principle of proportionality,
also the influence of the European administrative law on the national law and on its

development.

In the third section “The Meaning of the Principle of Proportionality in the Context of
the Constitutional Grounds of Lithuanian Administrative law” the concept of
proportionality as an imperative derived from the constitutional principle of the rule of
law, the peculiarities of its development and application that greatly influence the
conception of administrative proportionality and its application to the national

administrative law are analyzed.
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In the fourth section “The Particularities of the Principle of Proportionality in Fields of
Public Administration and Application of Administrative Sanctions* the particularities
of the principle are revealed through its specific role in the chosen areas of public
administration and application of administrative sanctions. The research reveals that the
principle of proportionality is not uniformly applied in legal relations, irrelevant of their
specific characteristics. The choice to do the research of the principle particularities in
public administration implemented in the fields of tax and environmental law was
determined by the fact that both of these fields of legal regulation belong neither to the
field of exclusive competence of the EU, nor to that of the Member State: supranational
EU law and national law both influence the legal regulation and the development of legal
relations in the sphere of tax and environmental law, therefore the analysis of these
administrative legal areas allows to show not only how much (if at all ) the concept of
proportionality changes, subject to legal context, to identify the existing legal problems,
linked to the application of this principle, the possible trends of development of the
imperative of proportionality in public administration, and also the influence of the
application of the standards of EU law on national administrative law of Lithuania (in
the sphere of public administration), inter alia, on the application of the principle of
proportionality in national law. The peculiarities of application of the principle of
proportionality to administrative sanctions, have been chosen for analysis taking into
consideration that the concept of the principle of proportionality in Lithuanian national
law is (and has historically always been) mostly developed namely in the area of legal

sanctions.

In the fifth section “The Particularities of the Principle of Proportionality in
Discretionary Administrative Relations” the author researches the peculiarities of
implementation of administrative discretion and the possibilities of judicial evaluation of
discretionary acts, the relation between judicial control of administrative acts and the
scope of discretion of public administration entity that has adopted an administrative act
(decision). The author also analyses the possible courses and legal consequences of
judicial review in cases when the entity of public administration entity has violated or

implemented inappropriately the administrative discretion conferred to it.
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VIII. Results of the research: conclusions and recommendations

1. The principle of proportionality is a unique multifaceted result of the Western legal
thought, which, from the part of certain insights into aspects of its content, could be
derived from the academic and official judicial doctrine determined by continental and
Anglo-Saxon legal traditions, especially those connected with jurisprudential expansion
of legal regulation which is traditionally ascribable to the system of administrative
(public order) law and which has found its place in legislation. This principle has
achieved its fundamental meaning (in the creation and the strengthening of the legal
state on the national and supranational levels) in the Lithuanian legal system on four
levels: (a) as a constitutional principle, an existing part of the doctrine of the
Constitutional Court and an instrument of judicial review performed by the latter court;
(b) as a principle of interpretation and application of ordinary law, established in the Law
on Public Administration, the Civil Code and other laws, also in the jurisprudence of
courts of general competence and administrative courts; (c) as a principle of EU law,
being a constitutionally particular part of the Lithuanian law system, that has certain
primacy of application in cases of conflicts of law; (d) as a principle of application of
the Convention for the Protection of Human Rights and Fundamental Freedoms that has
analogous primacy and is also a constitutionally particular part of the current Lithuanian

legal system.

2. The meaning of the principle of proportionality has been developing coherently in
the EU administrative law: from being a principle of secondary law, that is applied to
ensure the security of EU economic freedoms, to becoming a general principle of law,
established both explicitly and implicitly in the primary law of the EU (altogether — one
of the fundamental principles of administrative law), and explicated in the
jurisprudence of the ECJ, applied in all fields of EU law, inter alia, in the field of the
protection of human rights. With the coming into force of the Lisbon Treaty, and along
with it — the Charter of Fundamental Rights of the European Union, the principle of
proportionality obtained an essential new aspect: this principle has been closely linked

to the protection of fundamental human rights, and the latter being a virtue of particular
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importance, in cases of collision between human rights and freedoms established in the
aforesaid Charter, on the one hand, and of fundamental (economical) freedoms
established in primary EU law, on the other, determines, that when the resolution of this
collision is based on the principle of proportionality, the aim of protection of human
rights can justify noncompliance with the obligations established by EU law (even
obligations relating to the implementation of fundamental (economical) freedoms

guaranteed in the EU) and limitations of the rights resultant of these freedoms.

3. In European administrative law the principle of proportionality is based on the
concept of proportionality /latu sensu, which is composed of three elements —
suitability, necessity and proportionality stricto sensu. Though the latter remain the
same in the creation, application and interpretation of law, the concrete number and
meaning of these criteria, as well as the scope of the proportionality-based review
differs, depending on the nature of administrative relations, the administrative entity,
which has adopted the administrative act (decision), the scope of administrative
discretion conferred to it, the significance of the restricted right or interest and the

importance of the right or interest protected.

4. The official establishment of the principle of proportionality in the administrative
law of Lithuania, its doctrinal interpretation and application is determined not so much
by the development of the national ordinary law on the legislative and judicial level, but,
mostly, by the doctrine of the Constitutional Court of the Republic of Lithuania, the
European Court of Human Rights and especially the official doctrine of Court of Justice
of the European Union. The control of legality of administrative acts (decisions)
performed by Lithuanian administrative courts through the proportionality-based review
1s of a narrower scope and ensures a lower level of protection of rights and freedoms
than that of the Court of Justice of the European Union and of the European Court of
Human Rights. Based on the analysis of the jurisprudence of administrative courts of the
period of 1999-2001, such conclusions are made: (a) the scope of proportionality review
carried by courts depends on infinitive subjective and not on definite objective criteria
(i.e., the field of administrative legal relations, the scope of administrative discretion, the

significance of rights and interests involved); (b) unlike in the case law of Court of

13



Justice of the European Union and of the European Court of Human Rights, according to
which the violation of the principle of proportionality is per se considered to be
sufficient to declare the illegitimacy of the act (decision), in the practice of national
courts, the principle of proportionality (as well as other general principles) is still often
regarded as an additional argument used by the courts (i) in order to negate an overly
official application of provisions of positive (written) law or (i1) when deciding upon the

concrete applicable legal norm.

5. In order to achieve greater efficiency of the control of the proportionality of
administrative sanctions, the entities, responsible for applying administrative sanctions in
the individual cases, should not only apply /ato sensu proportionate sanctions, but, in
case of doubt about the compliance thereof with the EU law, international standards of
protection of human rights and freedoms, and the standards established by the
Constitution of the Republic of Lithuania, should also question the proportionality of the
disposition of the legal norm, establishing the administrative sanction. Such practice
would ensure better defence of human rights and expand the power of administrative

courts in the evaluation of the legality of the acts (decisions) of public authorities.

6. With regard to the application and interpretation of the principle of proportionality,
the administrative justice of the Republic of Lithuania is still in dynamics. In order for
administrative justice to be effective, it infer alia, must comply with these imperatives:
(a) the evaluation of legality of administrative acts (decisions) adopted when
implementing administrative discretion (from the aspect of their coincidence the
principle of proportionality) should start with the evaluation of the scope of the
discretion conferred to the entity of public administration. This initial finding of the
court regarding the scope of discretion should determine the extent (the intensity and the
severity) of the judicial review of discretionary acts (decisions) and the application of
specific criteria during such review: when the discretion of the entity of public
administration in a certain situation is considered extensive, the criterion of manifest
unsuitability is applicable; when the discretion is narrow — the criteria of necessity and
least restrictive alternative are to be applied; (b) the possibilities of courts (and such

necessities unclosing in the context of specific circumstances) to question the
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administrative acts (decisions) determined (inspired) by the corresponding discretion,
and to revoke them when it is necessary to do so, should be clearly associated with the
fully disclosed and reasoned judicial powers to evaluate in certain situations the method
and the scope of implementation of administrative discretion in accordance with the test
of suitability and legality. The emphasis of such connections and the argumentation
accomplished in the context thereof would, first, condition the strengthening and gradual
increase of the insistence and the efficiency of administrative justice in the context of
compliance with the principle of proportionality and, second, ensure the establishment of

methodology of uniform proportionality-based review of legality.

7. Tt is suggested for the Law on Administrative Proceedings of the Republic of
Lithuania to be supplement with a provision establishing the possibility of an
administrative court to abolish a contested administrative act (or part thereof) as illegal
on the sole basis of a determined violation of the limits of administrative discretion

conferred to the entity of public administration or in case of misuse of it.
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XI. Reziumé

Bendrieji vieSosios teisés principai lemia teis€s vystymasi apskritai: per teisekiira,
teisés taikyma, teismy praktikg. Natiiralu, jog siekiant, kad teisés raida biity nuosekli,
désninga, biitina kiek jmanoma tiksliau suvokti principy kilme, vieny ar kity teisés
principy vietg teis€s sistemoje, jy reikSme bei sudétinius elementus.

Proporcingumo principo esmg¢ atspindi graiky aforizmas ,,pan metron ariston** —
,viskas gerai su saiku®. Ilgg laikg Lietuvos mokslo darbuose neminétas ir netyrinétas,
Siandien proporcingumo principas administracineés teisés literatiiroje jvardijamas kaip
vienas pagrindiniy bendryjy vieSosios, o taip pat ir administracinés teisés principy.
Proporcingumo principas — ne tik nacionalinés administracinés teisés principas,
konstitucinio teisinés valstybés principo sudétinis elementas, jis ir vienas pagrindiniy bei
placiausiai i§vystyty bendryjy teisés principy Europos Sajungos (toliau — ir ES) teiséje
bei Europos zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencijoje (toliau — ir
EZTK). Sj konteksta svarbu suvokti ir jstatymy leidéjui, ir vieSojo valdymo subjektams,
ir teis¢ leidziantiems, ir jg taikantiems subjektams, taip pat nacionaliniams teismams,
kurie tiesiogiai taiko ir nacionaling, ir Europos Sajungos teise, ir EZTK nuostatas.

Tyrimo objektas ir problematika. Atskiri proporcingumo principo aspektai
(,,europine* prigimtis, kai kurie principo taikymo teoriniai standartai bei pasirinkti
praktiniai pavyzdziai) aptariami ne vienoje teisin¢je publikacijoje. Taciau
proporcingumo (ar kity bendryjy principy) turinj atskleidziant vien Europos Sagjungos
teisés kontekste ir (arba) per pavienius principy taikymo ar aiSkinimo pavyzdZzius
Lietuvos Respublikos Konstitucinio Teismo (Konstitucinio Teismo) ar Lietuvos
administraciniy teismy praktikoje, lieka neatsakytas ne vienas svarbus klausimas,
pavyzdziui, (a) kaip Sis principas turéty buti suvokiamas ir aiSkinamas apskritai
administracin¢je teis¢je, atskirose vieSojo administravimo srityse, tiriant skirtingy
administraciniy akty teis€tumg bei (b) kiek principo sampratg ir taikyma (tiek vieSajame
administravime, tiek teisminéje vieSojo valdymo akty ir sprendimy patikroje) lemia
supranacionaliné teis¢ (Europos Sajungos acqui ir Europos Tarybos dokumentai bei juos
aiskinantys Europos Zmogaus Teisiy Teismo (toliau — ir EZTT) sprendimai) bei

vykstantys teisés europeizacijos procesai, inter alia, ar proporcingumo vertinimo
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apimtis, intensyvumas, priklausomai nuo taikymo plotmés bei turinciy jtakos veiksniy
visumos, sutampa ar skiriasi, ir jei taip — kokie kriterijai lemia vienokig ar kitokig i§vada.

Nesant i§samaus (kompleksinio) proporcingumo principo tyrimo, manytina, viena
vertus, kad néra zinomos visos $io principo pagrindu jstatymy leidéjui, teisés taikytojui ir
aiSkintojui tenkancios pareigos bei, kita vertus, atsiverian€ios galimybés. Biitent toks
pozilris paskatino ir Siame darbe proporcingumo principg nagrinéti jvairiuose teisés
lygmenyse (virSnacionaliniame, nacionaliniame) ir kontekstuose (konstituciniame,
Europos Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencijos).

Be to, darbg paskatino ir vis daznesnis proporcingumo principo taikymas
nacionaliniy teismy praktikoje, Lietuvos istojimo i Europos Sajunga nulemta pareiga
paisyti proporcingumo principg ilgus deSimtmecius pripazistancios ES teisés bei Europos
Sajungos Teisingumo Teismo (toliau — ir ESTT) teisminés praktikos, taip pat net ,,plika
akimi‘ matomi minétojo kriterijaus privalumai Europos Sgjungos teis¢je; drauge galbiit
ir nevisiSkai iSnaudojamos jo teikiamos funkcinés (funkcionaliosios) galimybés
nacionalinéje administracinés teisés plotméje. Siame kontekste pazymétina, kad
dazniausiai Europos Sgjungos teise¢ jgyvendina ir taiko bitent nacionaliniai vie$ojo
valdymo subjektai, jsteigti ir veikiantys vadovaujantis nacionaline teise, o gincus,
kylancius 1§ Siy santykiy, pirmiausia sprendZia nacionaliniai teismai (kuriy sistema,
kompetencija, teisminio proceso taisykles taip pat nustato nacionaliniai jstatymai).

Pazymétina, jog valstybéms naréms numatytose srityse, vadovaujantis Europos
Sajungos teise, yra suteikta instituciné ir procediiriné autonomija, reiskianti, jog ES
teisés virSenybé nacionalinés teisés atzvilgiu valstybes nares jpareigoja ne tik taikyti ES
teisg, bet ir ja (inter alia bendruosius ES teisés principus) taikyti teisingai. Siekiant
Slaikyti tam tikrg ES teisés taikymo nuoseklumag, Sios autonomijos ribos apibréZziamos
dviem ESTT suformuluotomis' taisyklémis, kurios taikytinos administraciniam procesui
placigja prasme, t.y. teisminiam ir neteisminiam jurisdikciniam procesui bei visoms
teisés taikymo (administracinéms) procediroms: ekvivalentiskumo (nediskriminavimo)
principu, kuris reikalauja, kad taisyklés, nustatancios ES pripazjstamy teisiy apsauga,
nebiity maZziau palankios, nei atitinkamg nacionaliniy teisiy apsauga reglamentuojancios

teisés normos; efektyvumo principu, kuris jpareigoja, kad teisés normy, nustatanciy ES

' 7r., pvz., Europos Sajungos Teisingumo Teismo 1976 m. gruozio 16 d. sprendimg byloje 33/76, Rewe v.
Landwirtschafiskammer fuer das Saarland, ECR 1989.
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pripaZjstamy teisiy apsaugg, jgyvendinimas nebiity pernelyg sudétingas ar praktiSkai
nejmanomas. Uz S§iy nurodyty taisykliy (principy) laikymasi visais atvejais, kai
klausimas susijgs su ES teisés poveikiu, ES pripazistamy teisiy jgyvendinimu, yra
atsakingos valstybés narés. Teigiama, kad jos svarbios teisingam bendryjy ES principy
taikymui ir tinkamai teisinei apsaugai (teisés ] tinkamg gynybg principui, numatant
tinkamas teisminés gynybos priemones, teisiniy gincy sprendimo biidus) uztikrinti.

Atsizvelgiant | nurodyty priezasCiy visumg, darbe gilinamasi | proporcingumo
principo sampratg ir reikSm¢ administracingje teis¢je minétuose lygmenyse
(virSnacionaliniame, nacionaliniame) ir kontekstuose (konstituciniame, Europos
zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencijos), ypa¢ — proporcingumo
imperatyvo svarbg vykdant vieSojo valdymo subjekty veiklos (akty ir veiksmy) teisming
patikra.

Pazymétina, kad proporcingumo principas, kaip Sio mokslinio darbo tematikos
pagrindas, pasirinktas dél jo universalumo. Taip pat deél savybés (gebéjimo)
konceptualiai sujungti administracinés teisés sistemg bei Zmogaus teisémis grindziamos
konstitucinés ir virSnacionalinés teisés sistemas. Kaip parodo atliekamas disertacinis
tyrimas, proporcingumo principo sampratai ir jo reikSmei administracinéje teiséje jtakos
turéjo biitent did¢jantis Zmogaus teisiy uZztikrinimo administracingje teis¢je poreikis.
Tradiciskai ,,administracinio proporcingumo* principo pazeidimas konstatuojamas
nustacius, jog buvo pazeistas tiesiogiai konkreCiam administraciniam sprendimui
keliamas pusiausvyros reikalavimas (tiesioginis proporcingumas), pvz., sankcijos dydis
neatitinka padaryto pazeidimo. Pusiausvyros reikalavimg iSpleCia netiesioginio
proporcingumo savoka — administracinio akto (sprendimo) proporcingumas tampa
priklausomas nuo aplinkybés, ar juo nepazeidziamos pagrindinés Zmogaus teisés (tai
nustatoma, inter alia, vertinant akto (sprendimo) atitiktj sudétiniams principo
elementams).

Vystant proporcingumo principo sampratg minétgja linkme svarbiausias vaidmuo
teko ESTT jurisprudencijai. Pastarosios jtaka tampa vis didesné ir Lietuvos Respublikos
nacionalinés teisminés jurisprudencijos atzvilgiu. Todél proporcingumo principas yra ir

veikia Siuolaikinés demokratinés valstybés — Lietuvos Respublikos — nacionalinés
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administracinés teisés principy ir pacios administracinés teisés ir jos reguliuojamy
santykiy visumos vystymasi.

Taigi Sio disertacinio tyrimo objektas yra iSsami vieno ypatingo bendrojo teises
principo — proporcingumo principo — sampratos, turinio (sudedamyjy elementy),
reikSmés ir jtakos (kuriant, taikant ir aiSkinant teis¢, vystantis administraciniams
teisiniams santykiams, vystant teismy praktikg) analizé, kuris, atitinkamai, apima
sisteminj lyginamgji Europos Sgjungos ir Europos zmogaus teisiy ir pagrindiniy laisviy
apsaugos konvencijos vertinima.

Manytina (ir kaip parodys disertacinis tyrimas), jog minéti klausimai yra svarbs,
taCiau kartu — probleminiai bei nepakankamai iStirti.

Darbo tikslas, uzdaviniai ir hipotezé. Pagrindinis darbo tikslas — iSanalizuoti
proporcingumo principo ir sudétiniy Sio principo elementy taikymo prielaidas, iStirti Sio
principo taikymo administracinéje teiséje svarba (butinybe), désningumus, problemas bei
galimybes administracingje teis¢je.

Darbo tikslo siekiama jgyvendinant §iuos tyrimo uzdavinius:

1. istirti proporcingumo principo kilmg ir jo raida;

2. jvertinti proporcingumo principo reikSme administracing€je teis¢je;

3. atsizvelgiant | vis did¢jancig virSnacionalinés teisés jtaka nacionalinei teisei,
istirti proporcingumo principo taikymo ypatumus Europos administracingje teis¢je ir
iSanalizuoti, kiek svarbi Europos administracinés teisés, taikant ir plétojant
proporcingumo imperatyva, jtaka nacionalinéje Lietuvos Respublikos administracingje
teis¢je ir administraciniuose teisiniuose santykiuose;

4. jvertinus atliktg tyrimg bei §iuo metu egzistuojancig proporcingumo principo
sampratg administracingje teiséje, nustatyti $io imperatyvo aiSkinimo ir taikymo
nacionalin¢je administracinéje teis¢je raidos bei tobulinimo galimybes.

Disertacinio tyrimo hipotezé — proporcingumo principas yra ypatingas universalus
jrankis, galintis iSplésti teisminés kontrolés ribas bei padidinti atlieckamos teisminés
kontrolés efektyvuma. Tacdiau tam, kad biity pasiekti minétieji tikslai, principo taikymas
ir aiSkinimas turi biiti grindziamas proporcingumo lato sensu samprata, o atliekamos
proporcingumo patikros apimtis turi priklausyti nuo administraciniy teisiniy santykiy

srities, akta (sprendimg) priémusio ar veiksmus atlikusio subjekto, Siam subjektui
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suteiktos administracinés diskrecijos apimties, ribojamos teisés ar intereso
reik§Smingumo, ribojimu siekiamos apsaugoti teisés ar teisinio intereso svarbos.

Pazymeétina, jog Siuo tirilamuoju darbu néra siekiama iSsamiai tirti bendruosius
administracinés (taip pat vieSosios, juolab tarptautings) teisés principus, jy sistemg ar
,hierarchija®, pateikti tiksly bendryjy administracinés teisés principy kataloga bei
nustatyti tikslig proporcingumo principo ,,vieta” jame. Todél Siame tyrime kiti bendrieji
principai yra analizuojami tiek, kiek jie tam tikrame kontekste yra svarbiis atskleidziant
proporcingumo principo reikSme ir sampratg ir kiek su pastaruoju principu jie gali buti
persipyng, su juo konkuruoja ar jam oponuoja.

Darbe ginami Sie teiginiai:

1. Lietuvos Respublikos administracingje teis€¢je proporcingumo principo
formaly jtvirtinimg, doktrininj aiSkinimg ir taikyma lemia ne tiek nacionalinés
ordinarinés teisés raida, kiek Lietuvos Respublikos Konstitucinio Teismo, Europos
Zmogaus Teisiy Teismo ir Europos Sajungos Teisingumo Teismo oficiali doktrina.

2. Lietuvos Respublikos administraciniy teismy vykdoma administraciniy akty
(sprendimy) teisetumo kontrol¢ proporcingumo aspektu yra siauresnés apimties bei
uztikrina Zemesnio lygmens teisiy ir laisviy apsauga, nei analogiska kontrol¢, vykdoma
Europos Sajungos teisminiy institucijy ar Europos Zmogaus Teisiy Teismo.

3. Teismy vykdoma administraciniy akty (sprendimy), inter alia,
administraciniy sankcijy teisétumo patikra, grindziama proporcingumo latu sensu
samprata, uztikrinty geresng zmogaus teisiy apsaugg bei iSplésty administraciniy teismy
galias vertinant vieSosios valdzios akty (sprendimy) teisétuma.

4.  Administraciniy sprendimy, priimty jgyvendinant administracing diskrecija,
proporcingumo patikros apimtis turi skirtis ir priklausyti nuo tam tikry objektyviy
kriterijy.

Tyrimy apzvalga. Temos naujumas ir aktualumas. Lietuvos jurisprudencijoje
pakankamai iSvystyta konstituciniy teisés principy analizé, taciau néra daug iSsamiy
administracinés teisés principy tyrin¢jimy. Tiesa, doméjimasis pastaraisiais principais
akivaizdziai didéja. Bendruosius administracinés teisés principy reglamentavimo,
aiSkinimo ir taikymo klausimus bene daugiausiai yra tyres A. Andruskevicius, kai

kuriuos klausimus — A. Urmonas, S. Sedbaras, J. PauZaité-Kulvinskiené ir kt.
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Iki Siol bene daugiausiai démesio konstitucinio proporcingumo ir balansavimo
klausimams nagrinéti skirtas, o kartu ir vienas naujausiy Lietuvos autoriy moksliniy
darby yra Algimanto Sindeikio 2011 metais Mykolo Romerio universitete apginta
daktaro disertacija ,,ZodZzio laisvé ir kitos konstitucinés vertybés: pusiausvyros
nustatymo problemos®. Joje atlieckama konstitucinio proporcingumo principo reikSmes
nustatant zodzio laisvés ir kity konstituciniy vertybiy pusiausvyrg analize, tiriama
balansavimo ir proporcingumo analizés metodikos geneze ir ypatumai.

2007 metais apgintame disertaciniame tyrime ,,Socialinés jtakos mechanizmy
poveikis privataus asmens ir valstybés valdZios institucijos administraciniam teisiniam
statusui” (taip pat rengiant minétg disertacijg publikuotame moksliniame straipsnyje) A.
Kargaudien¢ viena pirmyjy moksliniu lygiu atkreipé démesj | proporcingumo, kaip vieno
18, jos zodziais, ,,esminiy administracinés teisés® principy, svarbg administracinéje
teis¢je, aptaré tuometing teismin¢ praktika, kurioje proporcingumo kriterijus buvo
taikytas, taip pat atkreipé démesj ] tarptautinius S§io principo taikymo vie$ojo
administravimo subjektams standartus. Vis dé¢lto minétasis itin plataus spektro
disertacinis tyrimas buvo orientuotas j daugel; kity problemy, tad proporcingumo
principui jame skiriamas ne itin didelis démesys, apZvelgta tik dalis principo taikymui ir
aiSkinimui aktualiy klausimy.

Bendrieji proporcingumo principo kilmés ir sampratos klausimai analizuojami ir
pakankamai neseniai, 2010 metais, publikuotame A. Panomariovo ir E. Losio
moksliniame straipsnyje (angly k.) ,,Proporcingumas: nuo id¢jos iki procediiros®.

Todél Sio disertacinio tyrimo atitikimg naujumo kriterijui galima pagristi dviem
pagrindiniais teiginiais. Pirma, pazymétina, jog iki Siol iSsamios, savarankiskos
mokslinés proporcingumo principo taikymo teorijos ir praktikos analizés Lietuvos
administracingje teis¢je nebuvo. Ir administracinés teisés mokomojoje, ir Siuolaikinéje
monografinéje literatliroje pripaZjstama, kad proporcingumo principas laikytinas vienu
pagrindiniy bendryjy administracinés teisés principy. Taciau natiiralu, jog Sie plataus
turinio, apibendrinamojo pobiidzio tyrimai, yra reik§Smingiausi ne tiek dél vieny ar kity
administracinés teisés instituty ar principy analizés gilumo, o dél visai (ar daliai)
administracinés teisés Sakos reikSmingy klausimy sisteminio iStyrimo. Proporcingumo
principo klausimas taip pat yra ,,palieciamas* ne vienoje mokslin¢je publikacijoje, taciau
dazniausiai tai yra daroma tik fragmentiskai aptariant kai kuriuos bendresnius S§io
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principo taikymo ypatumus, ,,europing* prigimtj bei santykj su kai kuriais pasirinktais
Europos Sajungos teisés principais. Antra, nors apskritai démesys pavieniams
administracinés teisés principy klausimams minétose ir kitose mokslinése publikacijose
pastaruoju metu vis didesnis, dazniausiai jy (kaip ir proporcingumo principo) turinys
atskleidZziamas vien Europos Sgjungos kontekste ir (arba) tik per principy taikymag ar
aiSkinimg. Vis délto pastebétina, kad apibiidinant Europos Sgjungos teisés jtaka
administracinei teisei, dazniausiai paZymimi, nors ir esminiai, taciau tik patys bendriausi
aspektai: ES teisés ir teisés principy privalomumas bei virSenybé nacionalinés teis€s
atzvilgiu, ESTT jurisdikcija. | specifiSkesnius, praktinius ES (ar tarptautinés) teises
jtakos (biitent) administracinei teisei klausimus gilintis yra vengiama. Be to, kaip
dazniausiai daroma, telkiant démesj tik ] teis€és principy jgyvendinimg valstybeés
vykdomosios ir teisminés valdziy sferose, liecka neatsakyti kiti svarbiis klausimai:
pavyzdziui, kokia (ar i8vis yra) administracinei teisei svarbiy bendryjy principy reikSmé
administracinés teis€s srities reguliavimui skirtiems jstatymams.

Uzsienio autoriai bendryjy administracinés teisés (kaip vieSosios teisés posakiui)
reikSmingy principy klausimui, inter alia, proporcingumo principui skiria didelj démesj
(Emiliou N., Thomas R., Schwarze J., Groussot X., Ellis E., De Burca G., Barak A.).
Pabréztina, kad net pavieniy Europos Sgjungos valstybiy nariy nacionaliniy teisés
principy klausimas visada tiriamas neatsietai nuo Europos Sgjungos teisés reguliavimo
konteksto (Schwarze J., Groussot, X., Ellis E.). Minéty autoriy tyrimuose pripazjstama,
kad proporcingumo kriterijaus taikymo ir aiSkinimo klausimas skirtingy valstybiy
nacionalinéje vieSojoje teis¢je pasizymi specifiSkumu, taciau jis taip pat pirmiausiai yra
siejamas su ES teisés jtaka bei su EZTT jurisprudencija. Vis délto Lietuvos ar netgi Ryty
Europos valstybiy specifika né vieno 1§ auk$¢iau minéty autoriy néra tyrinéta. Taip pat
menkai tyrinéta, kiek ir kokios jtakos proporcingumo principo taikymui ir aiSkinimui
turés 2009 mety pabaigos ES pirminés teisés pasikeitimai.

Todél paminétina ir tai, jog Siame darbe yra iSsamiai analizuojami bei naujai
vertinami ne tik aktuallis proporcingumo principo aiSkinimo ir taikymo Lietuvos teis¢je
klausimai, ta¢iau pateikiamos ir naujos motyvuotos jzvalgos, susijusios su tikétinais
principo raidos pokyc¢iais Europos Sgjungos teiséje po Lisabonos sutarties (t.y. po 2009
m. gruodZio 1 d.), tiriami ir vertinami kai kurie jau jZvelgiami minétyjy pirminés ES
teisés pokyc¢iy salygoti pasikeitimai naujausioje ESTT teismingje praktikoje.
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Tyrimo metodika. Atliekant disertacinj tyrimg buvo kompleksiskai naudojami
teoriniai bei empiriniai mokslinio tyrimo metodai: lingvistinés analizés, istorinis, Saltinio
turinio analizés, loginés analizés, lyginamasis, sisteminés analizeés, teleologinis,
analitinis-kritinis ir kiti.

Lingvistinés analizés metodas naudotas tiriant proporcingumo principo samprata,
kitas teisines sgvokas, Lietuvos Respublikos administraciniy byly teisenos jstatymo,
Lietuvos Respublikos vieSojo administravimo jstatymo, kity nacionaliniy jstatymy bei
poistatyminiy teisés akty, taip pat ES steigiamyjy sutarCiy normas, aiSkinant jy reikSme.
Istorinis metodas buvo taikytas analizuojant proporcingumo principo doktrinos raida
Europoje (véliau — ES) bei Lietuvoje. Saltinio turinio ir loginés analizés metody
taikymas leido tirti moksling literatiirg, teisés aktus bei oficialigjg teismy praktika, taip
pat kritiSkai vertinti jy prasme, parengti argumentais pagristus apibendrinimus, i§vadas ir
sitilymus. Kadangi proporcingumo principas pripazjstamas ne vien Lietuvos vieSojoje ar
— tuo labiau — vien administracinéje teis¢je, ieSkant bei vertinant Lietuvoje plétojamos
teisés doktrinos bei teismy praktikos panaSumy ir skirtumy su kity Europos (ES, Europos
Tarybos) valstybiy teis¢, buvo taikomas /yginamasis tyrimo metodas. Sisteminés analizés
metodas leido i$skirti tiriamo teisés principo esminius poZzymius, reikSmingus rySius su
kitais principais, jy tarpusavio derme. Darbe yra tiriami, analizuojami kiti glaudziai su
proporcingumo principo taikymu ir aiSkinimu administracingje teis¢je susij¢ klausimai;
administracinis proporcingumo principas tiriamas greta konstitucinio proporcingumo
principo, i§ kurio jis yra kildinamas; nacionalinés teisés nuostatos ir teismy praktika
vertinama ES teisés ir ES teismy jurisprudencijos kontekste. Teleologinis metodas
taikomas nagrin¢jant konkrecias normas priémusiy nacionaliniy ir ES teisékiiros
subjekty ketinimus, minéty normy priémima lémusig argumentacijg, jomis siekiamus
tikslus. Analitinis-kritinis metodas pasitelkiamas siekiant jvertinti esamo teisinio
reguliavimo ir plétojamos teisminés praktikos rizikas, proporcingumo principo taikymo
ir aiSkinimo administracin€je teis¢je bei atskiruose administraciniuose teisiniuose
santykiuose tritkumus bei problemas, taip pat sitilant galimus minéty riziky, trilkumy
pasalinimo bei problemy sprendimo buidus. Renkant darbo medziaga buvo naudojami
empiriniai dokumentinés analizés ir pokalbio metodai.

Darbo struktira. StruktiriSkai darba sudaro keturios dalys: (1) jvadas; (2)

déstomoji-tiriamoji darbo dalis; (3) tyrimo iSvados; (4) naudotos literatliros sarasas.
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Déstomoji-tiriamoji  disertacijos dalis, sglygojama konkretaus tyrimo tikslo bei

uzdaviniy, skirstoma i penkis skyrius:

pirmajame skyriuje ,,Proporcingumo principo bendroji samprata® autoré
analizuoja bendrajg proporcingumo principo sampratg, jo kilme bei vystymosi eiga,
tiriant pirmuosius principo reglamentavimo, taikymo ir aiSkinimo S$altinius, pirma,
Senovés (antikos) ir Viduramziy teis¢je, antra, Naujyjy ir Naujausiyjy laiky (XIX a.—XX
a. Vakary Europos valstybiy) teis¢je. Minétieji laikotarpiai pasirinkti siekiant nustatyti,
pirmiausia, proporcingumo principo kilme raSytiniuose teisés Saltiniuose, antra,
proporcingumo principo raidai svarbius, vystymosi eiga bei principo sampratg, aiSkinimo
bei taikymo procesus koreguojancius momentus. Tiriant XIX a. —XX a. Vakary Europos
valstybiy vieSgja teis¢ del darbo tiksly ir apimties analizuojama Vokietijos teisés
doktrina ir jurisprudencija. Toks sprendimas pasirinktas sagmoningai — daugelio teisés
tyréjy (taip pat ir Sio darbo autorés) vertinimu, biitent vokiskoji oficialioji ir neoficialioji
doktrina turéjo didziausios jtakos proporcingumo principo pripazZinimui ir vystymuisi
Europos Sgjungos teiséje.

Siame skyriuje paZzymima, jog terminas proporcingumas yra kiles i§ lotyny kalbos
termino ,.proportio®, reisSkian€io tam tikra atskiry objekto daliy ar objekty dydziy
tarpusavio santykj. Esminiai bendrosios proporcingumo sgvokos aspektai iSskirtini Sie:
pirma, proporcingumo s3avoka vartojama kaip jungiamoji grandis, nustatanti santykj
(ry$i) tarp dviejy savarankiSky objekty; antra, proporcingumui, kaip santykiui (rySiui),
budingas kitimo procesas; tre€ia, S§is santykis (rySys) yra tikslus — tiesioginis ar
atvirkstinis. Proporcingumo sgvoka teis¢je daznai siejama (asocijuojama) su teisingu
teisiniy interesy balansu. Nors 1§ proporcingumo /afo sensu sudedamyjy elementy
(tinkamumo, biitinumo ir proporcingumo stricto sensu), tik proporcingumo stricto sensu
kriterijus yra tiesiogiai susijes su balansavimu bei interesy pusiausvyros paieska, ne Sis,
o tinkamumo ir biitinumo elementai suteikia proporcingumo imperatyvui bei teisinio
balansavimo procesui tikslumo, bei leidzia principg taikyti kaip objektyvy, pagrista ir
kartu universaly teisiniy konflikty sprendimo kriterijy.

Konstatuojama, kad tiriant proporcingumo, kaip bendrojo teisés principo,
vystymasi itin svarbi jo atsiradimg bei vystymasi salygojanti ir §] pricipg apimanti
teisingumo idéja Senovés (antikos) ir Viduramziy teis¢je. Pereinant nuo Antikoje
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vyravusios mitinés iki filosofinés teisingumo sampratos, rasSytiniuose Saltiniuose
teisingumo ir proporcingumo sgvokas pirmakart susiejo Aristotelis. Jam teisingumas
reiSké tinkamos pusiausvyros atkiirimg ar uztikrinimg (tai, kas yra teisinga, yra
proporcinga). Plétodami proporcingumo koncepcija, Ciceronas, Justinianas, Tomas
Akvinietis jo reikSme akcentavo daugiausia vieSosios teisés reguliavimo srityse —
proporcingumo, kaip savigynos principo, svarbg — kaip tarptautinj principa, aktualy karo
teiséje, o véliau — ir imperatyva, taikyting policijos, baudziamojoje teiséje. Bendriesiems
teisés principams proporcingumo principg pirmas priskyré Hugo Grocijus,
argumentuodamas, jog principas taikytinas ne tik santykiuose tarp valstybiy, taciau ir
santykiuose tarp individualiy asmeny. Jo déka, jau XVII amZiaus pirmojoje puseje
proporcingumo, kaip bendrojo principo, idéja sujungé ir antikos teisingumo samprata, ir
viduramziS§kg proporcingos savigynos imperatyva, ir proporcingumo, suvokiamo kaip
priesSingy interesy svérimo, koncepcija. Proporcingumo principo kaip sui generis pricipo
pripazinimas siejamas su Siuolaikinés administracinés justicijos koncepcijos iStakomis
XIX a. viduryje. XIX a. proporcingumo principas buvo Zinomas Priisijos auk$¢iausiajam
administraciniam teismui, kurio vertinimu, teisés poveikio priemonés neproporcingumag
léme, pirma, jos visiSkas netinkamumas keliamam tikslui pasiekti, bei, antra, akivaizdus
Svelnesnés poveikio priemones egzistavimas. Teismy vykdyta gan formali
proporcingumo kontrolé kito po to, kai Vokietijoje 1949 metais buvo priimtas
Pagrindinis jstatymas (vok. Grundgesetz) bei bendruosius administracinés teisés
principus imta konstitucionalizuoti. Tokiu biidu bendriesiems administraciniams
principams buvo uZztikrinta aukS$C¢iausia pozicija teisés sistemos hierarchijoje bei
auksciausio lygmens teisiné apsauga, taip pat garantuojamas principy teisinis stabilumas.
Taikydami bendruosius principus, ir Vokietijos teismai, per teisinés valstybés
koncepcija, grindZziamg pagrindiniy Zmogaus teisiy apsauga, iSplétojo teismy galimybes
tirti administraciniy sprendimy turinj. Nors proporcingumo principas nebuvo ir néra
tiesiogiai jtvirtintas Vokietijos Pagrindiniame jstatyme, taciau §is principas yra laikomas
nerasyta konstitucine aksioma, iSvedama i§ teisinés valstybés principo ir pagrindiniy
asmens teisiy esmes. Proporcingumo principas suvokiamas placigja prasme, o poveikio
priemonés atitiktis proporcingumo principui nustatoma taikant proporcingumo testa, t.y.
jos atitikt] trims sudétiniams proporcingumo principo lato sensu elementams. Vokietijos
vieSojoje teis¢je iSvystyta proporcingumo principo samprata sudaré salygas pradéti
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formuoti ne tik nacionalinéje teis¢je taikoma, bet ir Europos (administracingje) teis¢je
jtvirtintg teisinj instruments.

Antraji skyriy ,,Proporcingumo principas Europos administracinéje teiséje
sudaro du poskyriai, kuriuose analizuojama proporcingumo principo reikSme, pirma,
Europos Sajungos teis¢je; antra, Europos Zmogaus Teisiy Teismo oficialiojoje
doktrinoje. Nagrin¢jama plaigja prasme suvokiamos Europos administracinés teises
doktrina, suformavusi ir toliau vystanti proporcingumo principg, proporcingumo
principo vaidmuo ir taitkymo ypatumai, taip pat Europos administracinés teisés doktrinos
itaka nacionalinei teisei, jos vystymuisi.

Pazymima, kad proporcingumo principas, suvokiamas kaip bendrasis Europos
Sajungos teisés principas, taikomas vadovaujantis ne tiek §j principg eksplicitiSkai
itvirtinanciu  Europos Sgjungos sutarties 5 straipsniu, kiek Sutarties dél Europos
Sajungos veikimo 36 straipsniu ar kitomis konkreciomis antrinés teisés nuostatomis. Jo
taikymo sfera neapribojama tik ES nuostatomis, o apima ir nacionaliniy nuostaty
teis€tumo kontrole, kurig vykdo tiek ESTT, tiek patys valstybiy nariy teismai. Be kita ko,
atlikta analizé leidZia teigti, kad teismy praktikoje taikomy proporcingumo principo
vidiniy elementy skai€ius, tai yra keliy elementy proporcingumo testas yra taikomas
(nuo vieno iki trijy), lemia skirtingg juo paremtos ES ar nacionaliniy teisés akty
kontrolés intensyvuma. Kiek intensyvi ESTT teisminé kontrolé, galima spresti ir 1S to, ar
Sis teismas sprendzia dél priemonés proporcingumo ar neproporcingumo. Be to,
kontrolés intensyvumg rodo ir tai, ar atskirus nacionalinés priemonés proporcingumo
elementus vertina pats ESTT, ar tai paveda padaryti nacionaliniam teismui, bei kiek
grieztas salygas, kuriy pastarasis privalo laikytis atlikdamas galutinj vertinimg, jam
nurodo (jei 1§ viso nurodo). ESTT nusprendus taikyti proporcingumo stricto sensu
kriterijy, jo vykdoma kontrol¢ laikytina grieZ¢iausia, o ESTT intervencija i nacionalinj
gincg didziausia, nes dél sveriamy konkreciy interesy svarbos visiSkai nebepaliekama
galimybés pasisakyti nacionaliniam teismui.

Kadangi Europos Sajungos teismais yra laikomi visi nacionaliniai teismai,
kuriems pirmiesiems ir tenka spresti dél nacionaliniy teisés priemoniy teisétumo, ar
poveikio priemonés nepaZeidzia proporcingumo principo, patys pirmieji taip pat turi

vertinti biitent jie.
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Europos Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencijos nuostatose
proporcingumo principas expressis verbis néra jtvirtintas, o tik netiesiogiai iSvedamas i
jos nuostaty. Taciau kaip ir Europos Sajungos teis¢je, proporcingumo sampratos
vystymasi lemia biitent teismo, $iuo atveju EZTT, praktika. Tac¢iau skirtingai nei ESTT
praktikoje, taikant EZTT svarbesnis yra ne trijy kriterijy palaipsnis tyrimas, vadinamasis
,vertikalusis proporcingumo testas®, o i§samus konkrecCios teisés suvarzymo aplinkybiy
visumos jvertinimas (vadinamasis ,,horizontalusis proporcingumo testas®). Manytina,
kad tokiam skirtumui didele jtaka turi ir EZTT pagarba valstybése narése
egzistuojan¢iam skirtingam teisiniam reguliavimui, teisinéms tradicijoms. Sis skirtumas
taipogi lemia ir tai, kad proporcingumo imperatyvo taikymas EZTT praktikoje yra
maZiau prognozuotinas ir nuspéjamas nei ESTT priimamuose sprendimuose. EZTK
praktikoje akcentuojamas proporcingumo stricto sensu reikalavimas — ,grynasis®
pusiausvyros elementas, pusiausvyros siekis tarp, pirma, privaciy ir vieSyjy interesy ir,
antra, pasirinkty ribojanciy (pagrindines Zmogaus teises ir laisves) poveikio priemoniy ir

jomis siekiamy (visuomenei, valstybei naudingy) tiksly.

TrecCiajame skyriuje ,, Proporcingumo principo reik§mé Lietuvos Respublikos
administracinés teisés konstituciniy pagrindy kontekste* tiriama proporcingumo, kaip
18 konstitucinio teisinés valstybés principo kildinamo imperatyvo, samprata, jo raidos bei
taikymo ypatumai, kurie daro didele jtakg administracinio proporcingumo principo
sampratai ir §io principo taikymui nacionalinéje administracingje teis¢je.

Siame skyriuje konstatuojama, jog, pirmiausia, skirtingai nei Europos Sajungos
teis€és pripazjstamas principas, kurio paskirtis siejama su siekiu uZztikrinti rinkos
integracija, uztikrinti ES teisés (inter alia, per jos garantuojamas keturias pagrindines
laisves) bei jos vykdomos politikos vientisuma, konstitucinis proporcingumo principas
yra nukreiptas ] individualiy zmogaus teisiy apsaugg. Todél Konstitucinio Teismo
vykdoma proporcingumo kontrol¢ apima dviejy konkuruojanciy konstituciniy teisiy
(vertybiy) ir vienos ribojanCios priemonés santykio vertinimg, kuris yra siauresnio
pobiidZio, nei yra vykdomas ESTT. Nors Konstitucinis Teismas, kaip ir EZTT bei ESTT
pripazjsta visus vadinamojo trijy Zzingsniy (ar vertikalaus) proporcingumo testo
elementus, jo atliekamas proporcingumo tyrimas visgi grindZiamas aplinkybiy visumos

(horizontalaus testo) vertinimo rezultatais — iSvada lemia ne atitiktis konkretiems
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(dviems ar trims) kriterijams, o nustatyty aplinkybiy visuma. Konstitucinio Teismo
vykdoma proporcingumo principu paremta teisétumo kontrol¢ néra labai intensyvi. Tam
itakos, tikétina, turi ir aplinkybeé, jog ji orientuota ] legislatyving funkcijg vykdant]
nacionalinj jstatymy leidéja. Démesys akcentuojamas | proporcingumo siaurgja prasme
reikalavimg bei ] pusiausvyros tarp poveikio priemonés (asmens teiséms ir laisvéms
daromy suvarzymy) ir ja siekiamo tikslo, uztikrinima.

Atsizvelgiant ] tai, kad po 2009 m. gruodzio 1 d. ESTT vykdomas vertinimas i$
esmés prasiplété, tai galéty lemti ir didesng ne tik EZTT, bet ir ESTT formuojamos

proporcingumo sampratos reikSme¢ Konstitucinio Teismo jurisprudencijoje.

Ketvirtajame  skyriuje  ,,Proporcingumo  principo  specifika  vieSojo
administravimo ir administraciniy sankcijy taikymo srityse“ proporcingumo principo
specifika siekiama atskleisti per jo ypatumus pasirinktose vieSojo administravimo srityse
bei taikant administracines sankcijas. Tyrimas atskleidzia, jog proporcingumo principas
néra vienodai taikomas teisiniuose santykiuose, neatsizvelgiant ] jy specifika.
Pasirinkimg atlikti principo specifikos tyrimg jgyvendinant vie$aji administravimag
mokesCiy bei aplinkos teisés srityse léme tai, jog abi Sios teisinio reguliavimo sritys
priklauso ne iSimtinés Europos Sajungos ar nacionalinés kompetencijos sriciai: jtaka
teisiniam reguliavimui bei mokesCiy ir aplinkos teisiniy santykiy plétojimui daro ir
supranacionaliné Europos Sajungos, ir nacionaliné teis¢, todé¢l iy administracinés teisés
sri¢iy analiz¢ leidzia parodyti ne tik tai, kiek (jei iSvis) kinta proporcingumo samprata,
priklausomai nuo vertinamos teisinés terpés, kokios egzistuoja teisinés problemos,
sietinos su §io principo (ne)taikymu bei kokios galimos proporcingumo imperatyvo
vieSajame administravime vystymosi tendencijos, bet ir tai, kiek apskritai yra svarbi ES
teisés taikymo praktika nacionalinéje administracingje teiséje (vieSojo administravimo
santykiuose), infer alia, nacionalinéje teis¢je taitkomam proporcingumo principui.
Administraciniy sankcijy ypatumai proporcingumo principo taikymo aspektu pasirinkti
atsizvelgiant ] tai, jog proporcingumo principo samprata Lietuvos Respublikos
nacionalingje teiséje yra labiausiai iSplétota buitent taikant sankcijas.

Nacionaliniy teis¢s akty analize leidzia daryti i§vadas, kad, pirma, proporcingumo
imperatyvas yra gan placiai pripazjstamas ir vieSojo administravimo srityje apskritai, ir
tam tikrose jo sferose, taiau, antra, reglamentuojant principa triikksta aiSkumo ir
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nuoseklumo (principo turinys arba apskritai neatskleidziamas, arba suvokiamas siaurgja
prasme, kiti proporcingumo elementai — jei minimi — tai dazniausiai netiesiogiai, jy
neapibréziant), be to, tre€ia, neaiSkus ir nenuoseklus proporcingumo principo
jtvirtinimas jstatymuose suponuoja ir tai, kad teis¢kiros lygmeniu proporcingumo
principo pagrindu vykdoma kontrolé apskritai néra reikalaujama arba ji néra itin griezta,
priesingai, nei, pavyzdziui, Europos Sgjungoje (Protokolo Nr. 2 Dél subsidiarumo ir
proporcingumo principy taikymo 5 straipsnis reikalauja jstatymo galig turinciy akty
proporcingumo principo pagrindu kontrole vykdyti a priori).

Apibendrintai pazymima, jog vieSojo administravimo santykiuose aplinkos
apsaugos teisinio reguliavimo srityje, vadovaujantis Europos Sajungos teise,
reikalavimas rinktis tik proporcingas poveikio priemones, taikomas visais minétais
atvejais, o abejonés del neigiamy pasekmiy atsiradimo ar jy rimtumo turi biiti vertinamos
aplinkos apsaugos naudai. Vis délto ir atsargumo, ir proporcingumo principai pirmiausia
yra adresuojami sprendimus priimantiems subjektams (jstatymy leidZziamajai bei
vykdomajai valdziai). Kartu §iy principy taikymas daznai yra sudétingas procesas, kuris
gali pareikalauti daug léSy bei politinés valios. Kalbant apie jy taikyma aplinkos
apsaugos srityje esmin¢ reikSme turi valstybés (o tiksliau — wvalstybe valdanciy
institucijy) pozicija sprendziant klausima, kokj apsaugos lygmenj ji nori uZtikrinti savo
Salyje. Kyla vertybiy pusiausvyros bei prioritety pasirinkimo klausimas: daZniausiai
atsiranda aplinkosauginiy ir ekonominiy/socialiniy interesy sankirta. Tai ypa¢ aktualu
silpniau  ekonomiskai iSsivysCiusioms valstybéms bei ekonominio nuosmukio
laikotarpiais, nes Siais atvejais akivaizdus prioritetas teikiamas ekonominiams bei
socialiniams poreikiams tenkinti ir problemoms spresti; lygiai taip pat akcentuojamas
poreikis spresti kasdienines problemas, keliami palyginti trumpalaikiai tikslai, o ne
ieSkoma biidy uZkirsti kelig rastis problemoms tolesné¢je ateityje.

Pagal Lietuvos Respublikos teise, aplinkos apsaugos srityje proporcingumo
principas yra pripazjstamas ir teis¢kliros, ir teisés taikymo principu. Vis délto,
analizuojant 2001-2011 mety administraciniy teismy praktika matyti, jog aplinkos
apsaugos srityje proporcingumo kriterijus daZniausiai siejamas ne su norminiy ar
individualiy valdymo akty teis€¢tumo vertinimu, o su atsakomybés taikymu
(administracine atsakomybe, materialine atsakomybe ir kt.). Siekiant aukStesnio lygio

aplinkos apsaugos bei efektyvesnés vieSojo administravimo teis€tumo kontrolés minétoje
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srityje, tokia praktika turéty keistis, proporcingumo principui didesne reikSme suteikiant
igyvendinant vie$gji administravimg bei principg aiSkinant placigja prasme.

Proporcingumo principas mokestiniy teisiniy santykiy srityje, vadovaujantis
Europos Sagjungos teise, yra taikomas trijose sferose: pirma, vertinant priemones, kurios
1gyvendina Europos Sgjungos antrinés teises aktus, priimtus mokestiniy teisiniy santykiy
srityje, antra, analizuojant nacionalines mokestines priemones, susijusias su
pagrindinémis Sajungos laisvémis ir, trecia, vertinant nacionalines priemones, kuriomis
nustatomos tam tikros mokestinés sankcijos. Kiekvienoje 1§ $iy sriciy proporcingumo
testas pasizymi specifika, inter alia, savita taikomo testo struktlira, vienus
proporcingumo principo elementus analizuojant detaliau, dél kity apskritai nepasisakant.
Pazymeétina, kad mokesciy teisés srityje ESTT neanalizuoja taikomo nacionalinio akto ar
priemonés proporcingumo stricto sensu. Tai palieckama nacionaliniam teismui, kartu
nustatant biisimo vertinimo gaires. D¢l Sios priezasties ESTT suformuotas
proporcingumo testas turéty biiti tokiu pat biidu taikomas ir nacionaliniuose teismuose.
Atlikta Lietuvos vyriausiausiojo administracinio teismo teisminés praktikos analizé
leidzia daryti iSvada, jog spresdamas mokesCiy teisés klausimus, kurie susij¢ ir su
Europos Sajungos teise, nacionaliniai teismai vadovaujasi suformuota ESTT praktika,
inter alia, taiko bendrgjj Europos Sgjungos proporcingumo principg. Vis délto iSskirtinai
nacionalinés teisés santykiams, kurie néra susij¢ su Europos Sgjungos teisés taikymu,
proporcingumo principas taikomas kaip nacionalinis (iSvedamas 1§ konstitucinio) vie$ojo
administravimo, apmokestinimo teisinio reglamentavimo ir taikymo principas. Nors
galiojanti teisé pakankama uZtikrinti tokj pat efektyvy proporcingumo principo taikyma
nacionaliniuose vie$ojo administravimo santykiuose, kaip ir santykiams, susijusiems su
Europos Sajungos teisés taikymu, nacionalinio teisinio reguliavimo kontekste
proporcingumo principas aiSkinamas siauriau, nei Europos Sgjungos teiséje, skiriasi jo
pagrindu atlieckamos proporcingumo patikros apimtis ir kriterijai.

Daroma iSvada, jog ir jtvirtinant administracines sankcijas jstatymuose, ir jas
taikant, privaloma laikytis proporcingumo principo. [statymuose jtvirtintos
administracinés sankcijos proporcingumg lemia jos atitiktis ir, inter alia, trims
pagrindiniams S§io principo sudétiniams elementams, ir kity papildomy aplinkybiy
visumos  (ne)buvimas. Administracinéms  sankcijoms taikomas akivaizdaus

neproporcingumo kriterijus nustato ne itin griezta sankcijy teis¢tumo kartele. Todél
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pagrindinis vaidmuo bei pareiga uZztikrinti proporcingos atsakomybés taikyma tenka
administracines sankcijas individualiu atveju taikan¢iam subjektui. Siekiant didesnio
vykdomos administraciniy sankcijy proporcingumo kontrolés efektyvumo, uz ja
Lietuvos Respublikoje atsakingi administracines sankcijas individualiu atveju taikantys
subjektai turéty ne tik taikyti lato sensu proporcinga sankcija, bet ir kilus abejonéms del
jos atitikties Europos Sajungos teisei, tarptautiniams bei Lietuvos Respublikos
Konstitucijoje jtvirtintiems zmogaus teisiy ir laisviy apsaugos standartams, kvestionuoti
administracing sankcijg jtvirtinan¢ios normos dispozicijos proporcingumg. Tokia
praktika uZztikrinty geresne zmogaus teisiy apsauga bei iSplésty administraciniy teismy

galias vertinant vieSosios valdzios akty (sprendimy) teisétuma.

Penktajame skyriuje ,,Proporcingumo principo specifika administraciniuose
teisiniuose santykiuose, kuriuose jgyvendinama administraciné diskrecija‘ autor¢ tiria
administracinés diskrecijos jgyvendinimo ypatumus bei diskreciniy akty teisminio
vertinimo galimybes, teisminés administraciniy akty priezitiros ir administracinj aktg
(sprendimg) priémusio vieSojo valdymo subjekto turimos diskrecijos apimties santyk]j,
taip pat analizuoja teisminio vertinimo galimybes bei teisines pasekmes, kylancias
viesojo valdymo subjektui pazeidus administracinés diskrecijos ribas ar kitu netinkamu
budu jgyvendinus administracing diskrecija.

Siame skyriuje daroma i$vada, jog teisminé administracinés diskrecijos prieZitira
nacionaliniuose teismuose vis dar yra kintanti. Manytina, jog ji yra nepagristai ribojama
nepakankam Sio klausimo teisinio reguliavimo: pirma, nacionalinéje teiséje néra jtvirtinti
administracinés diskrecijos jgyvendinimo kriterijai; antra, tiesiogiai nenumatyta teismo
galimybé skundZiamg akta panaikinti nustacius, jog jis priimtas vie§ojo administravimo
subjektui pazeidus jam suteiktas diskrecines galias. Tai lemia, jog teismas,
pripazindamas negaliojanciu administracinj aktg d¢l ji pritmant pazeisty administracinés
diskrecijos riby, iesko papildomy (skirtingy) skundziamo akto panaikinimo pagrindy.
Pazymima, kad administraciniy byly teisenos jstatymo 89 straipsnyje turéty biiti atskirai
jtvirtinta teismo galimybé panaikinti skundziamg administracinj aktg tuo pagrindu, jog
minétasis aktas pripazintas neteisé¢tu, kada ji priimant buvo pazZeistos vie$ojo
administravimo subjektui suteiktos administracinés diskrecijos ribos ar kitu biidu buvo

netinkamai jgyvendinta administraciné¢ diskrecija. Tai uztikrinty platesnes galimybes

32



panaikinti  diskrecinius administracinius aktus priimtus, inter alia, paZeidus
proporcingumo principa.

Pazymima, kad administraciniy akty (sprendimy), priimty jgyvendinant
administracing diskrecija, teisétumo vertinimas (jy atitikties proporcingumo principui
aspektu) turéty prasidéti nuo minétg akta (sprendimg) priémusiam administravimo
subjektui suteiktos diskrecijos apimties nustatymo (jvertinimo). Si pirmin¢ teismo i§vada
apie administravimo subjekto diskrecijos apimtj turéty lemti teisminés diskreciniy akty
(sprendimy) kontrolés apimtj (intensyvuma ir grieztumg) ir konkrec¢iy kontrolés kriterijy
taikyma. Esant pladiai vieSojo administravimo diskrecijai taikytinas akivaizdaus
netinkamumo kriterijus, o esant siauresnei diskrecijos laisvei — bitinumo ir Svelniausios
alternatyvos kriterijai. Teismy praktikoje taip pat turéty buti nuosekliai vystoma taisykle,
vadovaujantis kuria, pareiga jrodyti jgyvendinant administracing diskrecijg priimto
sprendimo teisétuma, inter alia, jo proporcingumag, visais atvejais turéty tekti gin¢ijama

administracinj aktg priémusiam vie$ojo administravimo subjektui.

Svarbiausios disertacijos iSvados yra Sios:

1. Proporcingumo principas yra unikalus daugiabriaunis Vakary teisinés minties
rezultatas, kuris atitinkamy turinio aspekty jzvalgy dalimi kildintinas 1§ kontinentinés ir
anglosaksy teisés tradicijy nulemtos akademinés ir oficialios teisminés doktrinos, ypac
susijusios su administracinés (vieSosios tvarkos) teisés sistemai tradiciSkai priskiriamo
teisinio reglamentavimo jurisprudenciniu iSplétojimu, radusiu atgarsi teisés akty
leidyboje. Sis principas Lietuvos Respublikos teisés sistemoje fundamentaliaja reik$me
(kuriant ir stiprinant teising valstybe tiek nacionaliniu, tiek virSnacionaliniu lygmeniu)
1gijo keturiuose lygmenyse: (a) kaip konstitucinis principas, esantis Konstitucinio
Teismo doktrinos dalimi ir jo atliekamos patikros instrumentu; (b) kaip ordinarinés teisés
aiSkinimo ir taikymo principas, jtvirtintas VieSojo administravimo jstatyme, Civiliniame
kodekse ir kituose jstatymuose, taip pat bendrosios kompetencijos ir administraciniy
teismy jurisprudencijoje; (c¢) kaip tam tikrg taikymo primatg normy kolizijy atvejais
turincios Europos Sgjungos teisés, esancios Lietuvos teisés sistemos konstituciSkai
ypatinga dalimi, principas; (d) kaip analogiS$ka primatg turin¢ios Europos Zmogaus teisiy
ir pagrindiniy laisviy apsaugos konvencijos, taip pat esancios Lietuvos teisés sistemos
konstituci$kai ypatinga dalimi, taikymo principas.
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2. Europos Sgjungos administracinéje teis€¢je proporcingumo principo reikSmé
vystési nuosekliai: nuo antrings teisés (Sakinio) principo, taikomo Europos Sajungos
ekonominiy laisviy apsaugai uztikrinti, iki pirming¢je teis¢je eksplicitiskai ir implicitiSkai
jtvirtinto ir teismin¢je praktikoje iSplétoto bendrojo teisés principo (kartu — vieno
pagrindiniy, centrinio administracinés teis€s principo), taikomo visose Europos Sgjungos
teisés srityse, inter alia, Zmogaus teisiy apsaugos srityje. Isigaliojus Lisabonos sutarciai,
o kartu ir Europos Sgjungos pagrindiniy teisiy chartijai, proporcingumo principas jgavo
nauja esminj aspekta: Sis principas sietinas su pagrindiniy Zzmogaus teisiy apsauga,
tapusia tokio lygmens (svorio) interesu, kuris, esant minétoje Chartijoje jtvirtinty
zmogaus teisiy ir laisviy bei pirmin¢je Europos Sgjungos teis¢je jtvirtinty pagrindiniy
(ekonominiy) laisviy kolizijai, kuri sprendziama biitent proporcingumo principo
pagrindu, gali pateisinti Europos Sgjungos teisés nustatyty pareigy, net ir susijusiy su
Europos Sgjungoje garantuojamy pagrindiniy (ekonominiy) laisviy jgyvendinimu,
nevykdyma bei 18 $iy laisviy kylanciy teisiy apribojima.

3. Proporcingumo principas Europos administracingje teiséje grindZiamas
proporcingumo /latu sensu samprata, kurig sudarantys trys elementai — tinkamumas,
bitinumas, proporcingumas stricto sensu — iSlieka tie patys ir kuriant, ir taikant, ir
aiSkinant teise, taCiau S§iy kriterijy skaiCius ir reikSme, o kartu ir atliekamos
proporcingumo patikros apimtis, skiriasi, priklausomai nuo administraciniy teisiniy
santykiy srities, aktg (sprendimg) priémusio ar veiksmus atlikusio subjekto, Siam
subjektui suteiktos administracinés diskrecijos apimties, ribojamos teisés ar intereso
reikSmingumo, ribojimu siekiamos apsaugoti teis€s ar teisinio intereso svarbos.

4. Lietuvos Respublikos administracingje teiséje proporcingumo principo formaly
Jtvirtinima, doktrininj aiSkinimg ir taikyma lemia ne tiek nacionalinés ordinarinés teisés
raida jstatyminiu ir teisminiu lygmeniu, kiek Lietuvos Konstitucinio Teismo, Europos
Zmogaus Teisiy Teismo ir ypa¢ Europos Sajungos Teisingumo Teismo oficiali doktrina.
Lietuvos Respublikos administraciniy teismy vykdoma administraciniy akty (sprendimy)
teisétumo kontrolé proporcingumo aspektu yra siauresnés apimties bei uZztikrina
zemesnio lygmens teisiy ir laisviy apsaugg, nei analogiska kontrolé, vykdoma Europos
Sajungos teisminiy institucijy ar Europos Zmogaus Teisiy Teismo. Vadovaujantis atlikta
1999-2011 mety administraciniy teismy jurisprudencijos analize, darytinos iSvados, jog:
(a) teismy vykdoma proporcingumo patikros apimtis priklauso nuo nejvardijamy
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subjektyviy, o ne nuo aiskiy objektyviy kriterijy (t.y. administraciniy teisiniy santykiy
srities, administracinj aktg (sprendima) priémusiam subjektui suteiktos administracines
diskrecijos apimties, sveriamy teisiy ar teisiniy interesy reikSmés); (b) skirtingai nei
Europos Sajungos Teisingumo Teismo ir Europos Zmogaus Teisiy Teismo praktikoje,
kurioje proporcingumo principo pazeidimo nustatymas per se laikomas pakankamu akto
(sprendimo) neteisétumui konstatuoti, nacionaliniy teismy praktikoje proporcingumo
principas (kaip ir kiti bendrieji principai) vis dar daZznai taikomas tik kaip papildomas
argumentas, kuriuo teismas naudojasi, siekdamas paneigti pernelyg formaly
pozityviosios teisés nuostaty taikyma arba pasirinkdamas taikyting jstatymo normg.

5. Siekiant didesnio vykdomos administraciniy sankcijy proporcingumo kontrolés
efektyvumo, uz ja Lietuvos Respublikoje atsakingi administracines sankcijas
individualiu atveju taikantys subjektai turéty ne tik taikyti lato sensu proporcinga
sankcijg, bet ir kilus abejonéms dél jos atitikties Europos Sajungos teisei, tarptautiniams
bei Lietuvos Respublikos Konstitucijoje itvirtintiems Zzmogaus teisiy ir laisviy apsaugos
standartams, kvestionuoti administracing sankcijg jtvirtinan¢ios normos dispozicijos
proporcingumg. Tokia praktika uztikrinty geresne Zmogaus teisiy apsauga bei iSplésty
administraciniy teismy galias vertinant vieSosios valdzios akty (sprendimy) teisétuma.

6. Lietuvos Respublikos administraciné justicija, taikant ir aiSkinant teisg
proporcingumo principo aspektu, vis dar yra kintanti. Siekiant veiksmingos
administracings justicijos, ji, inter alia, turi atitikti Siuos imperatyvus: a) administraciniy
akty (sprendimy), priimty jgyvendinant administracing diskrecija, teisétumo vertinimas
(Ju atitikties proporcingumo principui aspektu) turéty prasidéti nuo minétg akta
(sprendimg) priémusiam administravimo subjektui suteiktos diskrecijos apimties
nustatymo (jvertinimo). Si pirminé teismo i¥vada apie administravimo subjekto
diskrecijos apimt] turéty lemti teisminés diskreciniy akty (sprendimy) kontrolés apimtj
(intensyvumg ir grieZtumg) ir konkrec¢iy kontrolés kriterijy taikyma: esant placiai vie$ojo
administravimo diskrecijai taikytinas akivaizdaus netinkamumo kriterijus, o esant
siauresnei diskrecijos laisvei — bitinumo ir svelniausios alternatyvos Kriterijai; b) teismy
galimybés (ir konkrec¢iy aplinkybiy kontekste atsiskleidziancios biitinybés) kvestionuoti
atitinkamos diskrecijos nulemtus (inspiruotus) administracinius aktus (sprendimus) ir
prireikus juos panaikinti turéty biiti aiSkiai siejama su iSsamiai atskleidZiamomis ir
pagrindziamomis teismo galiomis tam tikrose situacijose i§ esmeés vertinti netgi
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administracinés diskrecijos jgyvendinimo biidg ar apimtj pagal tinkamumo ir teisétumo
patikros testa. Tokiy sgsajy iSrySkinimas ir jy kontekste atliekamas argumentavimas
sudaryty prielaidas stiprinti ir palaipsniui didinti administracinés justicijos vykdomos
teismines kontrolés ,reiklumg®“ (efektyvumg) proporcingumo principo laikymosi
kontekste bei uztikrinti vienodos patikros taikant proporcingumo principg metodologija.
7. Lietuvos Respublikos administraciniy byly teisenos jstatymg sitilytina papildyti
nuostata, jtvirtinancia teismo galimybe skundziamg administracinj aktg (ar jo dalj)
panaikinti kaip neteisétag vien tuo pagrindu, jog jj priimant buvo paZzeistos vie$ojo
administravimo subjektui suteiktos administracinés diskrecijos ribos ar kitu bidu buvo

netinkamai jgyvendinta administraciné diskrecija.
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