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INTRODUCTION

Advertising is one of the elements of marketing ednat influencing potential

consumers to increase the demand for the goodereices advertised. Global
companies spend millions to finance advertisingmagns of their products every
year. Advertising is the information the freedom difsemination whereof is

secured by the Constitutions of almost all demacstates. This freedom includes
not only the right to disseminate but also the trigh receive commercial

information. Advertising reduces the costs of pidsearch for consumers and
contributes to their knowledge about the procesaksg place on the market,
about the goods and services offered. In this sewsertising also plays an
educational role for the society. Advertisingter alia, creates business, forming
new needs of people, building favourable sterecdyme breaking them.

Advertising often boasts about achievements to woess, competitors or the
public at large.

On the other hand, advertising can also imply sonoeking at a lagging
behind business undertaking (competitor), aim av@king a specific segment of
the population so that it would notice better ataiartrade mark or a specific
product so that it would remain in the mind of coamers until they find
themselves by the store shelf or would even indiobesn to go to the store and ask
about the product advertised. In such contexts radiregy can be aggressive and
discredit the trader's competitor or even offencegain community or its social
group.

In this context we should not underrate the teabmiokl progress of the 21
century that enabled vast opportunities for adsigi, brought about increasing
volumes of trade, industry and consumption, whichts own turn often makes
business undertakings embellish the reality in orE to lose in the fight for
survival on a certain market. All these reasonsanses make it sufficiently clear
why the legal regulation of advertising is a complegal institute and why the
control mechanism of advertising cannot do withaéveral fundamental

objectives, primarily, focused on the decency amidchéss of advertising and on



the prohibition of misleading advertising. Thesgechves require different legal
instruments. It cannot be disagreed that observaricenoral imperatives in

dissemination of commercial information would hardde achieved by bans on
misleading advertising. And to the contrary, thatool mechanisms of misleading
advertising would hardly be effective enough figgtithe discrediting of moral

societal values and other statements or actionsommercial communication
contrary to public order.

It is apparent from the background described abibed one of the most
relevant issues in the development of the legalledipn of advertising and later
in the interpretation and application of these miows is striking the right balance
between different interests which conflict eacheotbften. It is not a secret that
the business interest to promote sales, become ativeetive and obtain a larger
share on the market can hardly, as it has beeadgirmentioned, do without any
embellishment of the reality. The latter is often the edge of misleading
consumers, breaching the imperative of fair conipatiand on the verge colourful
advertising which should not be understood in itezdl sense. Consequently, it is
the legislator who has to find the most approprizdé&ance of different interests,
while those who apply and interpret law have touemshat the individual groups
of persons concerned about advertising should baree the protection which is
necessary for them and adequate to the principteagfortionality. In line with the
idea of development of the internal market andeifective functioning, the
national regulation in the area of misleading atisiig in individual member
states must be compatible to the principle of tlee fmovement of goods and
services in the internal market. In this regare, ldw-making and case-law related
to the control of misleading advertising is notited to the national borders of the
member states. In the light of the trends of the Etlargement and the
enhancement of consumer rights enforcement in tei€is, on the contrary,
taking on a more considerable dimension. Thereforg,n particular relevant and
timely to analyse the legal regulation, legal paciand case-law of misleading
advertising, first of all, under the EU law andetcamine extensively its impact on

the Lithuanian national law on the protection agamisleading advertising.



OBJECT OF THE WORK

The object of this dissertation thesis is a stufijhe assessment mechanisms of
misleading advertising or, otherwise stated, ofdhieria for assessing advertising
as misleading in the EU and Lithuanian law. Mostpbkasis in the research is
placed on the regulatory provisions applicable ther assessment of misleading
advertising and on their practical application,tba study and assessment of the
topics brought about in their interpretation theoayd practice, and on
recommendations how to solve specific issues mtladethe application of such
criteria.

It should be noted that the structure of this wstidkmmed from the analysis
of individual assessment criteria of misleadingetlsing. The main sections of
the dissertation deal with the tests for regardcmmmercial practices as
misleading, i.e. with the accuracy and presentafiariicle 6(1) of Directive
2005/29/EB, Atrticle 5(1) of UCPL), as well as comipensiveness of advertising
(misleading omissions) (Article 7(1) of DirectiveD@5/29/EC, Article 6(1) of
UCPL), drawing the relevant comparison between l#iteer and the criteria of
accuracy, presentation and comprehensiveness igpeicithe Law on Advertising
(Article 5(2) of the Law on Advertising).

The work also details the problematic aspects & tkelimitation and
interrelation of individual assessment criterianusleading advertising, discusses
the rules of priority application of such criteriBhrough analysis of the case-law
of the Competition Council and of the administraticourts of Lithuania in
misleading advertising cases possibilities for rfspecial) rules derived from the
case-law in order to assess the misleading eftdcéglvertising are explored and
assessed, generalising conclusions of the scrofirsuch rules are offered. The
dissertation thesis contains a rather detailedyarsabf the case-law of the ECJ in
the cases of free movement of goods, trademarksrasidading advertising. The
Lithuanian case-law in misleading advertising pestegs is examined from the
perspective of its compliance with the case-lawettgyed by the ECJ. Reference
is also made to examples from the regulatory fraonkvand case-law of other EU

member states in relation to misleading advertisiigch presentation format
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derives from the relevance of the topics for thprapch to misleading advertising
in the Lithuanian legal practice with the view afading out some parallels or
pointing out that other member states have resaoeadk issues of the assessment
of advertising in terms its misleading charactdéiedently than Lithuania.

Considerable emphasis in the thesis is also placedhe analysis of the
average consumer standard. It noted that in tisisediation thesis the latter is not
treated as a criterion, test or mechanism of theesssnent of misleading
advertising (commercial practice) but is referredas a standard in order to
emphasise its importance for the entire processeadgnition of advertising as
misleading — irrespective of any assessment a@item tests of misleading
advertising applicable to this procedure, the saathcbf average consumer will
always have to be applicable.

With the view of a proper study and descriptiorthed assessment process of
misleading advertising, the work also probes intieeo notions of relevance for
determining whether advertising is misleading,drample, consumer’s economic
behaviour, consumer’s decision regarding a tramsactetc. In addition,
considerable emphasis is placed on the mater@ditgition.

Although the ECJ has not provided extensive intgtion on the Unfair
Commercial Practices Directive, which has been ttbpather recently, or to be
more exact, implemented in the member statesh®iptrposes of profoundness,
the research also provides an analysis of theeentise-law formed by the ECJ
until the middle of 2011 on the issues of intergtien and application of the
Unfair Commercial Practices Directive. It also dealith some other general
issues of the Unfair Commercial Practices Directioe example, the reasons of
its adoption, the scope of the Directive, exemifsom its application, validity of
the provisions relating to the delimitation estsléid in Directive 2005/29/EC
from business-to-business relationships, etc.

For the purposes of comprehensiveness of the thtiserthesis, the research
begins with the analysis of general issues, whildspite of being more distant
from the assessment criteria of misleading advegjsare nevertheless directly
related and of significant effect. Considerable am@gnce is attached in the

dissertation to the discussion of the significamoel impact of advertising on
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consumers and on the safeguards of fair compe#tnong business undertakings.
Interpretation is made available of the notion diextising in the contexts of
various branches of law, for example, human rigtwsistitutional law, protection
against unfair competition, etc. Historical develagmt of the legal regulation of
advertising on the EU level and of the efforts srhonise it are disclosed (e.g.,
1978 Draft Directive on misleading and unfair adiseng). The study also covers
the main issues regulated in the primary EU seagnslaurces of law regulating
the assessment of misleading advertising (commnigr@atices) — the Directive on

misleading advertising and the Directive concerninpir commercial practices.

MAIN PURPOSES AND TASKS OF THE WORK

The purposes of this work are interrelated. Morecgjeally, the following main
purposes of the dissertation thesis could be ginglé: firstly, to investigate the
subject-matter of legal regulation of misleadingvextising and its objectives;
secondly to analyse the legal regulation of the assessmbather advertising is
misleading and the relevant case-law in the EU latidiania;thirdly, to examine
how the EU law (regulatory provisions and case-lawgs influenced the
Lithuanian national law in the area of misleadindvextising, whether the
Lithuanian law on misleading advertising is in limgth the Western European
trends in assessing advertising in terms of thdeanilng effects and to what
extent the Unfair Commercial Practices Directives lshanged or will potentially
change the Lithuanian national law in this arfeaythly, to assess the practice of
the Competition Council and the case-law of Litheanadministrative courts in
the cases of misleading advertising and find oet ghoblems these institutions
most often encounter in the proceedings of thisgmty, what rules are most often
followed in their practice when applying one or @®v criterion to assess
misleading advertising, i.e. what the position bé taforementioned competent
authorities is on specific issues when they comsideether advertising can be
misleading;fifthly, to analyse the Lithuanian national legal regaladi and case-
law in relation to misleading advertising and sugigspecific potential solutions

for problematic issues.
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To achieve the purposes of the work, the taskbefitssertation thesis are as

follows:

1) To explore extensively the legal concepts of adsieg and
misleading advertising and their interpretatiortie EU and national
Lithuanian law. To analyse these notions using thstorical,
comparative and linguistic methods;

2) To study the teleology of legal regulation of mé&leng advertising
where it is discussed the interests of which membéthe society are
or should be protected to a greater extent and veh#ite desirable
level of protection against misleading advertismwgh respect to
different society groups. To explore different piosis and opinions
expressed in the jurisprudence on misleading aidiggtregarding the
objective of the legal mechanism of control oversleading
advertising.

3) From the perspectives of positive law and estabtishase-law, to
examine the individual assessment criteria of ragiley advertising —
the accuracy, fairness, comprehensiveness and npaése of
advertising. To identify the most relevant problemetated to the
assessment of misleading advertising faced by tlenpg@tition
Council and Lithuanian administrative courts inithpractice. To
explore other rules formed by the case-law invoigdhe competent
authorities in order to determine that advertisiagmisleading. To
present a critical approach to assessment pract€esiisleading
advertising in Lithuania.

4) To study the mechanisms for identifying misleadadyertising as laid
down in the Unfair Commercial Practices Directiverst of all, to
assess them from the point of view of the criteioa assessing
whether advertising is misleading as specified e tLaw on
Advertising by means of the comparative method.ahalyse if and
how much the new mechanism for identifying mislegdadvertising
provided for in the Unfair Commercial Practicesdative is different

from the mechanism to disclose misleading advedisivhich had
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existed in the Lithuanian law until this Directitas was adopted, as
well as elaborate on the developments that thetemtopf the Unfair
Commercial Practices Directive and the implemeotatiof its
provisions in Lithuania will potentially cause.

5) In order to study the practice of Lithuania, asaat @f the common
internal market, in the area of misleading advieigisand determine
how much it is similar and/or distant (differentprin the attitude of
the ECJ to misleading advertising, it is necessamgxamine the case-
law of the ECJ in misleading advertising proceesing

6) To provide a comprehensive examination of the cuné®d purpose
of the average consumer standard and to assessvaloily it is
applied in the process of determination whether edtsing is
misleading. To elaborate on and propose adequaesssent of
different opinions found in the EU jurisprudencgarding validity of
the average consumer standard, including criti@éthis standard. To
study the approach to interpretation and applicabd the average
consumer standard in the legal practice and jurdgamce of Lithuania

and to assess its conformity to the case-law oEthé.

SCIENTIFIC RELEVANCE, SIGNIFICANCE AND ORIGINALITY  OF
THE WORK

Although advertising has long ago become part ardeb of our life, for a long
time Lithuania had no separate law regulating #gal relationships related to
advertising. The Law on Advertising was adopted.ithuania only on 18 July
2000 and came into force from 1 January 2001. Spegeneral rules governing
the use of advertising came into existence only whie inaction of the Law on
Advertising. Article 17(2) of the Law on Advertiginprescribed that the
Competition Council should control whether advamntsis not misleading and
monitor comparative advertising. Consequently, riaore than a decade (since
2001) a specific in-depth analysis of the practieeeloped by the Competition

Council and the Lithuanian administrative courts tire cases of misleading
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advertising was necessary not only from practiekpective but also from the
point of view of the science of law.

On the other hand, it should be noted that befogeatdoption of the Law on
Advertising certain legislative provisions on adigng had already been in place,
for example, in the Republic of Lithuania Law oncéhol Control and in the
Republic of Lithuania Law on Tobacco Control. Theaed been rulings given by
the Constitutional Court of the Republic of Lithimnon the freedom of
dissemination of advertising, as of specific tydeirdormation, and on certain
restrictions of this constitutional freedom alloweda democratic society even
before the adoption of the Law on Advertising. Tlhescumstances show that the
legal regulation of advertising, its scope and dedor the right balance between
different interests were relevant from the outssthsregulation. The right of
consumers to information, on the one hand, andgrregercise of the freedom of
economic activities by business undertakings, om a@kher, are inconceivable
without the dissemination of commercial informatien advertising — in the
society. In this sense, the trader’s willingnesbdast to the consumer and at the
same time note its successes to competitors angupw@rs’ right to get fair,
comprehensive and full information about the goadd services offered on the
market are simply pre-programmed for mutual oppwsitConsequently, one of
the principal issues in the advertising law is tbentrol over misleading
advertising, which, first of all, manifests itseifthe identification of the criteria to
assess whether advertising is misleading; suclerijt given the scope and
versatility of advertising activities, cannot rematatic when applied in practice.
As a result, the criteria for assessing advertigntgrms of its misleading effects
as laid down in legislative provisions are devetbpg the legal practice, including
case-law, and its analysis is vital in order to gebper and all-embracing
understanding of this institute of law and antitgp#&rends in the treatment of
advertising from the point of view of its misleagioharacter.

Thus, the analysis of the legal regulation of dmel ¢ase-law on misleading
advertising is relevant both from the perspectitfeansumer rights enforcement
and protection against unfair competition. Whetéasmechanisms for identifying

misleading advertising in the jurisprudence of udhia have not yet been
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explored, except for some publications describegal regulations and practices,
this research in the area of criteria for asseseigjeading advertising is new,
relevant and significant for the Lithuanian scientéaw.

It is also no less relevant for the practice of.l&kom 2001 to 2011 the
Competition Council has dealt with 110 misleadinglvetising casés
Proceedings regarding decisions of the CompetiGmuncil in the matters of
misleading advertising were initiated before Lithizgam administrative courts in 33
cases during this period of tihérhe proceedings were completed at the court of
first instance (Vilnius Regional Administrative Qou in 14 misleading
competition cases. The court of first instance (8o@ Administrative Court of
Lithuania) has decided 19 misleading advertisirgesaver the period of ten years
(2001 - 2010).

Such rather extensive case-law in misleading aduegt matters calls for its
comprehensive analysis in order to find out howwviddial assessment criteria of
advertising are interpreted and applied in thellpgactice of Lithuania regarding
recognition of advertising as misleading. The stuafy cases of misleading
advertising is relevant in order to find out whettiee legal practice has developed
some additional rules followed by the Competitionu@cil and administrative
courts when deciding disputes related to misleadidgertising and how such
rules are interpreted. It should be noted that tbsearch is relevant not only for
the science of law and practicing lawyers. It isnofless importance to business
undertakings who advertise their goods or senwcleased on this research, traders
will be in the position to consider and reduce siskat their advertising will be
considered misleading and, accordingly, will redtice costs of potential fines

that can be imposed for the dissemination of misfepadvertising. This work can

! For the purposes of this research, the entire-leas@ misleading competition matters of the Colfitjzn
Council and administrative courts of the Repubfitithuania has been examined for the period fr@a12
until the middle of 2011. The dissertation thesged not include or analyse all cases of misleading
advertising from this period because of constraoftits scope as well as due to different relevaote
certain issues. The practice of the Competitionr@duand the case-law of administrative courts lodf t
Republic of Lithuania are investigated in this ikdsased on the relevance to individual topicgetuge, in
some instances one and the same case is scrutinisederal different sections of the researchhaytopic
under discussion.

2 From 1 January 2011 until 1 July 2011 — 6 cage0il0 — 18 cases; in 2009 — 19 cases; in 2008 — 10
cases; in 2007 — 16 cases; in 2006 — 5 casesP| 20 cases; in 2004 — 8 cases; in 2003 — 8 cias?8P2

— 3 cases; in 2001 — 10 cases.

% In 2010~ 3 cases; in 2009 — 7 cases; in 2008-sdsgdn 2007 — 5 cases; in 2006 — 2 cases; in 20D5
case; in 2004 — 5 cases; in 2003 — 2 cases; in200&ase; in 2001 — 3 cases.
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also be of significance to producers of advertisiig daily encounter the issues
of presentation and arrangement of advertisements.

The relevance of the research also stems fromatiethat it examines the
relatively new Unfair Commercial Practices Direetivadopted in 2005, and the
provisions of the UCPL, which is in force since &bFuary 2008 and which
transposes the Directive into the Lithuanian lavinisTEU legal act and the
problematic issues related thereto have not yat baelied in the Lithuanian law,
except in the publications of the author of theséitation thesis on the relevant
issues of this Directive. On the EU level, howewbere are numerous scientific
publications in various foreign states on the issofethe legal regulation set out in

the Unfair Commercial Practices Directive.

SCIENTIFIC NOVELTY OF THE WORK

There is no comprehensive and integrated analysteeoassessment criteria of
misleading advertising in the Lithuanian law daotti There are also no articles
published on the topical issues of the Unfair Comunaé Practices Directive and
its implementation in the Lithuanian law, althoutdtere were publications on
general issues of protection against unfair cortipetienforcement of consumer
rights and legal regulation of advertising.

In the area of safeguards against unfair competitieention should be made
of the articles of Dr. Marius Jakut&wis — "International Harmonisation of Unfair
Competition Law* and “Protection Against Unfair Competition Abro&bctrinal
and Conceptual Diversities"as well as his doctoral dissertation “Protection
against Unfair Competition in Cases of Product aiin™.

Many issues related to the legal regulation of gmton against unfair

competition on the EU level and in Lithuania haee discussed in the doctoral

4 JAKUTAVICIUS, Marius. Tarptautinis nesiningos konkurencijos teis vienodinimas (Eng. —
International Harmonisation of Unfair Competitioraw). In VU Mokslo darbai. Teés 2008, No. 67 p. 76-
90.

> JAKUTAVICIUS, Marius. Nesziningos konkurencijos teis koncepcij ir doktriny jvairove uZsienio
valstykese (Eng. -Protection Against Unfair Competition Abroad: Ddotil and Conceptual Diversitigs
In VU Mokslo darbai. Teis 2008 No. 66 (2), p. 44-58.

® JAKUTAVICIUS, Marius.Apsauga nuo neginingos konkurencijos: produkimitavimo atvejai Eng.—
Protection against Unfair Competition in Cases ofoduct Imitatior). Doctoral dissertation, Social
Sciences, Law (01 S). Vilnius University, 2009.
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dissertation of Dr.@rat Truskait “Problems of the Legal Protection of
Distinctive Signs".

In the area of the legal regulation of advertissnghonograph of Laimonas
Markauskas “Legal Regulation of Advertising: Theanyd Practice” should be
distinguished.

The publications on the issues of consumer rightdéeption have hardly
analysed the legal assessment of misleading asiwertin Lithuania. In this
context mention should be made of the collectivenogpaph issued by Mykolas
Romeris University “Consumer Rights Protection ithuania and the European

’19

Union™, which has briefly covered certain issues of thgal regulation of

advertising.

STATEMENTS OF THE DISSERTATION TO BE DEFENDED

1. The adoption of the Unfair Commercial Practiceseblive was a positive
step of the legislator which has laid solid foumalag for a more unified
framework of the legal regulation of safeguardsirsgjaunfair commercial
practices and in this way contributed to the dgwalent of a more stable
(transparent) internal market, the strengthenindaof competition in the
internal trade, and identical maximum protectiorEtf consumers.

2. The restriction of the scope of the Unfair Commar&iractices Directive to
business-to-consumer relations is not justifiedrfra legal or any other
perspective. The legal control mechanisms of mistepadvertising should
serve the integral aim of protecting both consun@erd business clients,
competitors and the public at large.

3. The standard of average consumer is a sufficiemdiyd measure for
misleading advertising, enabling identificationtieé most likely reaction of
the average consumer of the whole society or gxifip group to specific

advertising.

" TRUSKAITE, Jirate. Komerciniy Zymen teisinés apsaugos problemd&ng. —Problems of the Legal
Protection of Distinctive SigihsDoctoral dissertation, Social Sciences, Law §)1 Vilnius University,
20009.

8 MARKAUSKAS, L. Reklamos teisinis reglamentavimas: teorija ir pitekt{Engl. —Legal Regulation of
Advertising: Theory and PractiyeVilnius: UAB Moke<iy srautas, 2008.

9
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4. The assessment mechanism of misleading advers&nhgut in the Unfair
Commercial Practices Directive will not have anpsantial impact on the
assessment rules of advertising laid down in the lom Advertising in

force in Lithuania before the adoption of this Riree.

METHODOLOGY OF THE WORK

The research mostly employed and the findings andmmendations of this work
were mostly derived from the traditional methods jafisprudence: document
examination analysis, systematic and teleologicallyesis, logical and linguistic
analysis and criticism. This dissertation reseaatto widely employed the
methods of historical and comparative analysis.

The method of document examination analysis primarily used in order to
study and identify the provisions of internatiomedal instruments, EU primary
and secondary sources of law, Lithuanian legal, astsvell as legislation of some
other EU member states in the area of protecti@nag unfair competition and
unfair commercial activities, which are most of edlated to the regulation of
misleading advertising. The method of document exation analysis used in the
course of the dissertation research was not lintiettie study of international EU
or Lithuanian national regulatory provisions in theea of legal regulation of
misleading advertising. It was likewise used inesrtb discuss the legal practice
of Lithuanian and EU bodies (ECJ, PIT, OHIM, etangluding the case-law in
cases regarding misleading advertising. In additible document examination
method was used in this research to discuss vasoestific publications in the
areas of psychology of law and social science whiegempact of advertising on
consumption and fair competition was investigated.

Much attention in the research was given to riethods of systematic and
teleological analysis (of the legislator’s intemg). First of all, they were used in
order to ascertain the true intention that the Edidlators had adopting the
Misleading Advertising Directive and the Unfair Corarcial Practices Directive.
Following the methods of systematic and teleoldgasaalysis not only the later

directives relevant to the work were examined, kaiso other travaux
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préparatoiressources mostly related to them were studied. Thesthods helped
to find out the application areas of the MisleadAuyertising Directive and the
Unfair Commercial Practices Directive, in partiqulaearing in mind the
distinction of the legal regulation of misleadingvartising in the EU law for
business-to-business and business-to-consumerstiomgla investigate the
interrelation between these legal acts and indalidegal provisions set forth in
these directives, and discuss their position witthe whole EU framework of
protection against unfair competition (unfair cormona@ practices). The method of
systematic analysis was pivotal examining the d¢ase-of the ECJ, the
Competition Council and Lithuanian administrativeouds in misleading
advertising cases in order to find out consistegoypatibility and substantiation
of the legal practice in this area. The latter radthvas in particular important
ascertaining the effectiveness of implementation tleé Unfair Commercial
Practices Directive in the Lithuanian national lathe compatibility of the
implementing UCPL with the Law on Advertising inrée until that time, as well
as with the assessment mechanisms of misleadirgyteging set forth in the Law.
Thus, first of all, the methods of systematic ael@dlogical analyses enabled to
reveal the inconsistency between the two prindggédl acts in force in Lithuania
in the area of misleading advertising and pointet to some excessive legal
regulation (overregulation) of misleading adveniisin these legal acts. It should
be emphasised that the method of systematic aratysde it possible to examine
most problematic aspects of legal regulation arghlleractice in relation to
misleading advertising, discuss individual opiniarfissarious foreign scholars on
one or another topic relevant for the research.

The dissertation research employed tightly intatesl methods ofiogical
and linguistic analysisaand criticism. The methods of logical analysis (induction,
deduction, synthesis) were mostly used in ordedisclose the logical structure,
mutual delimitation and interrelation of the assemst mechanisms of misleading
advertising laid down both in the Law on Advertgirand in the Unfair
Commercial Practices Directive (UCPD). The loginsthod was also employed
for investigating the internal logics and meanirigagislative provisions and of

their expression forms, for making reasoned geisatédns, consistent
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conclusions facilitating recommendations for wellshded and clearer ways
(mechanisms) of identifying misleading advertising.

The method of linguistic analysis was used in ortterfind out whether
certain concepts and terms used in the MisleadidgeAising Directive and the
Unfair Commercial Practices Directive are propedgfined, interpreted and
understood. This method was also employed in otdeascertain whether the
terms used in the Unfair Commercial Practices Divet’ in the English language
have been correctly translated and used in thesailan legal acts and interpreted
in the practice of the Competition Council and tbase-law of Lithuanian
administrative courts. The method of criticism wasplied in order to take a
critical look at and highlight the main problems identifying misleading
advertising — both in the regulatory framework bistinstitute and in the legal
practice, case-law and jurisprudence. Emphasispla®d on the EU as well as
the national Lithuanian levels.

It should be noted that the main objective of tl@isearch is to analyse the
legal regulation and practice of misleading adsertj on the EU level and discuss
the extent to which the EU law on protection agaungfair competition (unfair
commercial practices) has undergone evolution (artiqular in terms of
harmonisation of legal regulations on the leveltioé member states) and its
impact on the Lithuanian legal regulation of anagice related to misleading
advertising. Consequently, the method adfmparative studies of lawn this
research was used to a rather limited extent, asdahtional instrument to
disclose, mostly through comparison with the Lithiaa practice, that other legal
systems have their own issues of assessment (Hootrcomparative advertising.
It should be emphasised that this dissertation rddtl aim at carrying out a
comparative analysis of the legal regulation aratice of misleading advertising
in place in individual foreign countries. In order highlight and take a critical
look at possible different approaches to protectigainst misleading advertising,
the work mostly analyses the practice followed bgri@any, as the jurisdiction
with especially stringent regulation of misleadingdvertising, and the

jurisprudence of the United Kingdom, known for lgeithe opposite to the pro-

% The official text of the Unfair Commercial Praetic Directive was first of all prepared in the Esigli
language.
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Germanic approach to the protection against uctainpetition. It should be noted
that in some cases the dissertation also discubsekegal practice examples of
other member states in relation to the recognibbradvertising as misleading.
Nevertheless, in addition to the Lithuanian practic the matters of misleading
advertising, this work mostly focused on the case-bf the ECJ; it was explored
by means of the comparative analysis method tdatgest extent, comparing it
with the practice of the Competition Council anc tbase-law established by
Lithuanian administrative courts in the proceediafmisleading advertising.

The historical retrospectivevas used, primarily, to disclose the evolution of
the definition of notions of advertising and misle® advertising on the EU level
and in Lithuania. This work also provides a higtatianalysis of the genesis of the
legal regulation of misleading advertising andpitactice in the EU, as well as the
development of specific assessment criteria (t@ftg)isleading advertising in the
EU and Lithuanian law.

It should be noted that only the entirety of albed-referred research ways
and methods, their integrated application enabtawidg up a full picture of the
institute of assessment of misleading advertisimg) makes it possible to analyse
the legal mechanism of its operation extensivelg, ito identify practical
shortcomings of the interpretation and applicatioh legal regulation and
legislative provisions, as well as suggest moresatife and/or appropriate

methods of further development of this institute.

CONCLUSIONS AND RECOMMENDATIONS

1. Irrespective of the fact that Unfair Commercial ®i@es Directive,
was, first of all, designated to ensure utmostemtdn of consumers
against unfair commercial practices, i.e. busirtesssnsumers
relations, the recent case-law of the ECJ showstkhs Directive is
applied not only for safeguarding consumer righist also for
protecting the interests of business entities againfair commercial
practices of competitors when such practices igé&ithe rights and/or

legitimate interests of both consumers and busmess In this sense
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the ECJ has extended the scope of the Directivespect ofratione
personae It is therefore reasonable to state that the infa
Commercial Practices Directive does not apply im tmpetition
matters between business entities only. Such approanfirms that
the distinction in protection against misleadingvextising into
business-to-consumer and business-to-business ionslat was
unreasoned.

. The implementation of the Unfair Commercial Pragsi®irective in
the Lithuanian law through the adoption of the UG#4s not a proper
implementation method of this Directive. After theoption of the
UCPL, the legal regulation of assessment of mishgpddvertising in
Lithuania overlaps with the regulation establishadthe Law on
Advertising. The mechanism for identifying mislergli practices
under Article 6(1) of the Unfair Commercial PraescDirective and,
accordingly, under Article 5(1) of the UCPL (tesisaccuracy and
presentation of advertising), in principal, corresg to the assessment
of advertising in terms of accuracy and presentatigteria specified
in the Law on Advertising. The same is true abdw& overlapping
between misleading representations set forth inclert7(1) of the
Unfair Commercial Practices Directive (Article 6df)the UCPL) and
the criterion of comprehensiveness of advertisiataldished in the
Law on Advertising.

. It is advisable to consider a possibility of adoptiof the Republic of
Lithuania Law on Fair Commercial Practices to covke legal
regulation of assessment of fair commercial prastitassessment of
misleading advertising) to be applicable to botkibess-to-consumer
and business-to-business relations. This would iedite the
overlapping in the legal regulation of the assesgnaé misleading
advertising in place after the adoption of the UG#tich implements
the Unfair Commercial Practices Directive in théhuanian law.

. In the assessment of advertising in terms of ieading effects, the

Competition Council and Lithuanian administrativauds should take
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into account not only the versatile nature of atisilg but also
consider, on a case by case basis, the nature,ogmrpf the
information communicated through advertising, thédrassee of
advertising and, in particular, consider whoserggts are or can be
infringed. Like identification of the average cusir is not a
statistical survey, the assessment of misleadivgrading cannot be
too far from reality as well. Thus, anonymous costo complaints
that advertising "misleads everybody in all regardlsould not be
tolerated. Groundless complaints about consumats;ign particular,
abuse of rights by consumers is unfair practiceims of competition
that can be detrimental to competition on the Llaiman and EU
internal market.

. The Competition Council and Lithuanian administrati courts,
adjudicating on the disputes of misleading advedisshould pay
more attention to considerations of the potentialpact of the
information held in advertising on the economic debur of the
customer —on the application of the materiality condition
Presentation of incorrect or incomplete informatpear seshould not
be considered misleading advertising, except whemnaercial
practices have the elements for being blacklistBois makes it
especially important to identify the average consustandard, which
is a key measure for assessing misleading advegtigi too lenient
attitude to the consumer's ability to questionHas/emotions under
the influence of commercial practices may be halduhe society.
A requirement for a higher level prudence and &ama the consumer
should encourage consumers to be interested iprteesses taking
place on the market and, accordingly, promote dducaf consumer
community. A requirement for advertising to presalitinformation
about the product offered with absolute accuragy wadermine the
“colourful” nature of advertising, lead to unreaably high business

expenses for advertising and, accordingly, increts® costs of
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consumer search for products, as well as impairméronsumers'
ability to assess the information they are given.

. The Competition Council and administrative court® aight in
pursuing an especially stringent approach to ireadyr
incomprehensive or otherwise misleading informatiam the
advertising of those products the nature, majotufes, quality, etc.
can be verified only once the product advertisesl Ih@en acquired.
The same is also true about misleading informategarding the
positive impact of the product advertised on huinealth. A stringent
approach to misleading by the information of tlyiset is reasoned and
justified by the principles of public interest argbod morals.
Moreover, it follows from the practice of the Corntipen Council and
the case-law of Lithuanian administrative courts tire cases of
misleading advertising that advertising statemevtisre reference is
made to a positive impact on the human body aenddssessed from

the perspective of a more vulnerable consumer.
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ABSTRACT IN LITHUANIAN (REZIUM E)

KLAIDINAN ClOS REKLAMOS VERTINIMO KRITERIJAI EUROPOS
SAJUNGOJE IR LIETUVOJE (REZIUME)

Reklama yra vienas i$ rinkodaros elemeikuriuo siekiama paveikti potencialius
vartotojus taip, kad reklamuojamos pislar paslaugos paklausa au@asaulias
kompanijos per metus iSleidzia Simtus miljoneklamirems savo produkcijos
kampanijoms finansuoti. Reklama yra informacijasiésl sklaidos laisy laiduoja
kone visos demokratigi valstybiy konstitucijos. Si lais¥ apima ne tik teis
skleisti komercin informacip, bet taip pat teisjg gauti. Vartotojams reklama
sumazina produlgt paieSkos kaStus bei prisideda prie ginapie rinkoje
vykstartius procesus, joje @omas prekes ir paslaugasétpbs. Sia prasme
reklama atlieka ir Svi@gamgja visuomess funkcig. Reklama, be kita ko, kuria
versh, formuodama naujus Zzmanporeikius, kurdama sau palankius stereotipus
arba juos lauzydama. Reklama neretai giriamasi sgie pasiekimus vartotojams,
konkurentams ar visai piejai visuomenei.

Kita vertus, reklama galima pasiepti atsiliekargrslo subjekt (konkurens),
ja gali kati siekiama provokuoti tam tigrvisuomers daj, idant, pastaroji labiau
atkreipty demes j tam tikg prekés Zenkd ar konkrety produky ir kad pastarasis
vartotojo gmorgje islikty iki pat parduotugs lentynos ar net paskatingartotop i
ja nueiti ir reklamuoto produkto pasiteirauti. SiuoZjuriu reklama gali bti
agresyvi ir sudiskredituoti reklamos afwv konkurenj ar netjzeisti tam tikg
visuomenr ar atskig socialire jos grug.

Siame kontekste negalime pamirsti ir XX| a. teclwglh pazangos,
salygojusios pl&ias reklamigs veiklos galimybes, o taip pat vis éancio
prekybos, pramass ir vartojimo masto, kuris verslo subjektus nergiskatina
realyles pagrazinimams, kad netekpralaineti kovos @l islikimo tam tikroje
rinkoje. D¢l visy Siy priezasiy tampa pakankamai aisku, kbdeklamos teisinis
reguliavimas yra sudtingas teisinis institutas ir keéb reklamos kontrais
mechanizmas negali apsieiti be keleto pagrimdtiksly, visy pirma, nukreipi j
reklamos padorumogsiningumo ir klaidinagios reklamos draudimo uZztikringn
Atitinkamai, Sie tikslai glygoja skirting; teisiny instrumeng batinybe. Sunku
nesutikti, kad moralinj imperatyw laikymasis komerciés informacijos sklaidoje
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sunkiai gatty buti pasiektas klaidinanos reklamos draudimais. Ir prieSingai,
vartotoy klaidinimo reklama kontrés mechanizmai, vargu ar ¢aj bati
pakankamai efektyns, kovojant su visuomeéa moraliniy vertyby diskreditavimu
ar kitais vieSajai tvarkai prieStarauggas pareiSkimais ar veiksmais komekgen
komunikacijoje.

Atsizvelgiant | aukSiau iScstytas priezastis, tampa kone akivaizdu, kad
vienas aktualiausi klausimy, iSkylantis kuriant reklamos teigimeguliavimg, o
véliau aiSkinant bei taikant Sias téssnormas, yra tinkamo skirtinginteres,
daznai vienas kitam prieStaraujan balanso suradimas. Ne paslaptis, kad verslo
interesas skatinti pardavimus, tapti patrauklegndidesniu rinkoje daznai sunkiai
apsieina be jau méto tikrovés pagrazinimo. Pastarasis neretai balansuoja ant
vartotoy suklaidinimo bei siningos konkurencijos imperatyvo pazeidimo ir
spalvotosios reklamos, kurios mgima suprasti tiesiogine prasme, prigimties
slenksio. Tockl batent jstatymy leidéjui tenka surasti tinkamiausiskirtingy
interes; balang, o teigs taikytojams ir aiSkintojams uztikrinti, kad atskns
reklama suinteresuotoms asmegrupcms hity laiduota jiems reikalinga ir
proporcingumo principui atliepianti apsauga. Zinamdaus rinkos sukimo ir
efektyvaus jos funkcionavimo éfl, atskiy valstybyy narip nacionalinis
reguliavimas Kklaidinatios reklamos srityje privalo atitikti laisvo prekiir
paslaug judéjimo vidaus rinkoje princip. Sia prasme klaidin&ios reklamos
kontroks teigkdra ir jurisprudencija neapsiriboja valstylmary sienomis. Turint
omeny ES pitrg bei vartotoy teisiy apsaugos stiprinimo tendencijas joje, veikiau
prieSingai, jijgauna vis didegsnmasy. Tockl yra ypa& aktualu ir savalaikiSka
klaidinartios reklamos teisinreglamentaviny, teisire praktika bei jurisprudency
pirmiausiai iSanalizuoti pagal ES teig nuodugniai istirti jos poveikLietuvos

nacionalinei apsaugos nuo klaididars reklamos teisei.

Darbo objektas. Sio disertacinio tyrimo objektas yra reklamos wemo
klaidinimo poziiriu mechanizm arba, kitaip tariant, klaidin&mos reklamos
vertinimo kriteriy ES ir Lietuvos teige analiz. Todl darbe didziausiaséthesys
yra skiriamas klaidinanos reklamos vertinimo kritekjj norminio reguliavimo ir

praktinio jy taikymo aspektams,yjaiskinimo teorijoje ir praktikoje gtygotos
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problematikos tyrimui, vertinimui bei pasymy, kaip spesti tam tikras §j
kriterijy taikymo problemas, pateikimui.

Atkreiptinas @mesys, kad atskirreklamos vertinimo klaidinimo paoiiu
kriterijy analiz slygojo ir Sio darbo strukirg. Pagrindigse disertacijos dalyse
yra nagrigjami Negziningos komerciés veiklos direktyvojgtvirtinti komercires
veiklos kvalifikavimo klaidinatia testai — reklamos teisingumo ir pateikimo
(Direktyvos 2005/29/EB 6 str. 1 d., NKVMI® str. 1 d.) bei reklamos iSsamumo
(klaidinimo informacijos neatskleidimu) (Direktyvo2005/29/EB 7 str. 1 d.,
NKVVD] 6 str. 1 d.), atitinkamai, juos lyginant su Rekéamystatymejtvirtintais
reklamos teisingumo, pateikimo ir iSsamumo kritesij(Reklamogstatymo 5 str.
2d.).

Darbe taip pat analizuojami atskiklaidinartios reklamos vertinimo kritejj
atribojimo bei j tarpusavio santykio probleminiai aspektai. Nagamos Si
kriterijy prioritetinio taikymo taisylds. Analizuojant Konkurencijos tarybos bei
Lietuvos administracimi teismy praktika klaidinartios reklamos bylose, tiriamos
nauy (specialy) Lietuvos teisigs praktikos suformugt reklamos vertinimo
klaidinimo poziiriu taisykliy galimykes, atliekamas y vertinimas, daromos
apibendrinamosios §itaisykliy tyrimo rezultag iSvados. Pakankamai detaliai
disertacijoje yra analizuojama ETT praktika laigwekiy judéjimo, prekiy zenkl
ir klaidinartios reklamos bylose. Lietuvos praktika klaidites reklamos bylose
vertinama atitikimo ETT suformuotai praktikai mtoje srityje podiriu. Tam
tikrais atvejais pateikiami kit ES valstyby nary klaidinartios reklamos
norminiame reguliavime ir praktikoje randami pav¥zd Tokio pateikimo
pagrindinis kriterijus yra problematikos aktualumasetuvos klaidinatios
reklamos teisinei praktikai, galintis pasireikStba tam tikg paraleliy iSvedimu,
arba parodymu, kad kitose valstgle naése kai kurie reklamos vertinimo
klaidinimo poziiriu klausimai buvo skirtingai iSsgsti nei Lietuvoje.

Disertacijoje taip pat ygadaug @mesio yra skiriama vidutinio vartotojo
standarto (anglverage consumgganalizei. Pastelina, kad Sioje disertacijoje jis
néra laikomas reklamos (komerém veiklos) vertinimo klaidinimo poiriu
kriterijumi, testu ar mechanizmu, o vadinamas saaiug tokiu kdu siekiant

pabgézti jo reikSng visam reklamos pripazinimo klaidinda procesui —
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nepriklausomai nuo Siam procesui taikpriRlaidinartios reklamos vertinimo
kriterijy ar test, vidutinio vartotojo standartas visuometéiiiti taikomas.

Siekiant tinkamai iSnagréti ir atskleisti reklamos vertinimo klaidinimo
poziiriu procesg, darbe taip pat tiriamos kitos klaidingos reklamos nustatymui
aktualios gvokos, pavyzdZziui, vartotojo ekonominis elgesysiatajo sprendimas
dél sandorio ir t.t. Pakankamasrdesys yra skiriamas ir esmingunybygos (angl.
materiality condition tyrimui.

Nors pakankamai neseniai priimtos, tiksliau, vdlése naése jgyvendintos
Nesiziningos komerciés veiklos direktyvos klausimais ETEna daug pasisak,
taciau siekiant disertacijos tyrimo gilumo darbe tgpt analizuojama visa iki
2011 m. vidurio ETT suformuota praktika Nemingos komerciés veiklos
direktyvos nuostat aiSkinimo ir taikymo klausimais. Taip pat kai keirkiti
bendrieji Nesziningos komerciés veiklos direktyvos klausimai, pavyzdziui, jos
priemimo priezastys, direktyvos taikymo sritis, josaikymo iSimtys, Direktyvos
2005/29/EB atsiribojimo nuo verslas — verslui s&nty reglamentavimo
pagistumas ir kt.

Siekiant disertacinio tyrimo visapusiskumo, darlbadZioje yra analizuojami
ir bendresni klausimai, kurie nors ir labiau ngtatuo reklamos vertinimo
klaidinimo poziiriu kriterijy, tafiau su jais tiesiogiai susgijir turintys jiems
nemaz reikSne. Pakankamai nemazaséndesys disertacijoje yra skiriamas
reklamos reikSrs — poveikio vartotojams irgginingos konkurencijos tarp verslo
subjekt; uztikrinimui — atskleisti. Pateikiamas reklamosmgaatos aiskinimas
jvairy teises srtiy, pavyzdziui, Zmogaus teigikonstitucires teigs, apsaugos nuo
negziningos konkurencijos teis ir kituose kontekstuose. Atskleidziama reklamos
teisinio reguliavimo ES mastu istoéimaida, bandymaigj suderinti (pavyzdziui,
1978 m. Klaidinatios ir negziningos reklamos direktyvos projektas).
Nagrirejami pagrindiniai klausimai, reglamentuoti svarlsmose ES antris
teigss Saltiniuose, reguliuojguose reklamos (komercia veiklos) vertinim
klaidinimo poziiriu — Klaidinartios reklamos direktyvoje ir NeZiningos

komercires veiklos direktyvoje.

Darbo tikslas ir uzdaviniai. Sio darbo tikslai yra tarpusavyje segsij

Konkretizuojant galime iSskirti tokius pagrindiniudisertacijos tiksluspirma,
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iStirti j ka yra nukreiptas klaidinamos reklamos teisinis reguliavimas ir ko juo yra
siekiama; antra, iSanalizuoti reklamos vertinimo klaidinimo po#u teisin
reglamentavim bei teisig praktika ES ir Lietuvoje;trecia, istirti, kaip ES teié
(norminis reguliavimas ir praktikadakojo Lietuvos nacionalinteis; klaidinartios
reklamos srityje, ar Lietuvos klaidinéins reklamos teisatitinka Vakay Europos
reklamos vertinimo klaidinimo po#iu tendencijas ir kiek Ne@gZiningos
komercires veiklos direktyva pakeitar galimai pakeis Lietuvos nacionaliteis
Sioje srityje;ketvirta jvertinti Konkurencijos tarybos bei Lietuvos admirgsiniy
teismy praktikg klaidinartios reklamos bylose ir nustatyti, su kokiomis
problemomis Sios institucijos dazniausiai susidmagriredamos Sios kategorijos
bylas ir kokiy taisykliy, taikant vieg ar kitg klaidinartios reklamos vertinimo
kriterijy, praktikoje dazniausiai yra paisoma, t.y. kokiazipijos vieno ar kito
klausimo atzvilgiu laikosi miétos kompetentingos institucijos, reklamas
vertindamos klaidinimo poiriu; penkta iSnagrirgti Lietuvos nacionalin
klaidinartios reklamos teisinreguliavimg ir praktikg ir pasiilyti tam tikrus
galimus probleminj klausimy sprendimo bdus.

Siekiant iSkelfy darbo tiksl, disertaciniam tyrimui yra keliami tokie
uzdaviniai:

1) VisapusiSkai atskleisti teisines reklamos ir klaatios reklamos
sampratas, yj aiskinimpg ES ir nacionaligje Lietuvos teigje.
ISanalizuoti Sias gvokas istoriniu, lyginamuoju ir lingvistiniu
metodais;

2) ISnagrireti klaidinartios reklamos teisinio reguliavimo teleolagij
atskleidziadia, kuriy visuomegs nari; interesai yra ar turitdi labiau
ginami ir koks yra pageidaujamas apsaugos nuo ikkEmios
reklamos lygis atskir visuomews grupy atzvilgiu. Pateikti
klaidinartios reklamos jurisprudencijoje randamas skirtingasicijas
ir nuomones & Kklaidinartios reklamos kontrék teisinio
mechanizmo tikslo.

3) Pozityviosios teiés ir nusistogjusios teisigs praktikos pofiriais
individualiai iStirti atskirus klaidinatios reklamos vertinimo kriterijus

— reklamos teisingumo, iSsamumo ir pateikimo. AdikKl
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aktualiausias reklamos vertinimo klaidinimo po#i problemas, su
kuriomis praktikoje susiduria Konkurencijos taryba Lietuvos
administraciniai teismai. ISnaggim kitas, praktikos suformuotas
taisykles, kuriomis remiantis kompetentingos insijos nustatigja
klaidinartia reklamy. Pateikti kritin reklamos vertinimo klaidinimo
poziiariu praktikos Lietuvojgvertinimg.

4) IStirti  klaidinartios komercigs veiklos nustatymo mechanizmus,
jtvirtintus Negziningos komerciés veiklos direktyvoje. Juos, vjs
pirma, lyginamojo metodo pagalh&ertinti klaidinartios reklamos
vertinimo  kriteriyy, jtvirtinty Reklamos jstatyme, atzvilgiu.
ISanalizuoti, ar ir kiek Neginingos komerciés veiklos direktyvoje
nustatytasis naujasis klaidinans komercigs veiklos nustatymo
mechanizmas skiriasi nuo Lietuvos &ges iki Sios direktyvos
priemimo egzistavusio klaidin&mos reklamos nustatymo mechanizmo
bei atskleisti pok§ius, kuriuos galimai @dygos Negziningos
komercires veiklos direktyvos pémimas ir jos nuostat
igyvendinimas Lietuvoje.

5) Siekiant atskleisti Lietuvos, kaip bendros vidauskes dalies,
praktika klaidinartios reklamos srityje ir nustatyti, kiek ji yra pa&na
ar/ir nutolusi (skiriasi) nuo ETT pagio j klaidinartia reklam,
butina iSnagrigti ETT praktiky klaidinartios reklamos bylose.

6) Nuodugniai atskleisti vidutinio vartotojo standattginj bei tiksh ir
jvertinti, kiek pagjstai jis yra taikomas reklamos vertinimo klaidinimo
poziariu procese. Pateikti ES jurisprudencijoje randamskstingas
nuomones @ vidutinio vartotojo standarto pagtumo, tarpey Sio
standarto kritilg, ir jas tinkamaijvertinti. IStirti vidutinio vartotojo
standarto aisSkinimo ir taikymo prakiil.ietuvos teisigje praktikoje

bei jurisprudencijoje ifvertinti jos atitikimg ETT praktikai.

Darbo mokslinis aktualumas, reikSne ir naujumas. Nors reklama jau
seniai tapo neatskiriama sy gyvenimo dalimi, ilg laika Lietuvoje nebuvo

atskiro jstatymo, reglamentuojéim su reklama susijusius teisinius santykius.
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Reklamosjstatymas Lietuvoje buvo priimtas tik 2000 m. liedd@sd., ojsigaliojo
nuo 2001 m. sausio 1 d. Tik pmus Reklamogstatyny atsirado tam tikros
bendros reklamos naudojmeglamentuojatios taisykés. Reklamogstatymo 17
str. 2 d. jtvirtino, kad Konkurencijos taryba kontroliuoja, aeklama #gra
klaidinanti ir lyginamja reklamy. Tockl jau daugiau nei deSimtnmgnuo 2001 m.)
Konkurencijos tarybos, atitinkamai, Lietuvos adrsiracing teismy formuojama
praktika klaidinagios reklamos bylose buvo reikalinga savarankiSkos i
nuodugnios analis, ir pabéztina, ne tik praktiniu, bet ir teis mokslo poAiriu.

Kita vertus, negalima nepanéin kad iki Reklamogstatymo prgmimo tam
tikros reklam reglamentuojatios teig®s normos jau buvdtvirtintos, pavyzdziui,
Lietuvos Respublikos alkoholio kontésljstatyme, Lietuvos Respublikos tabako
kontroks jstatyme. [Bl reklamos, kaip tam tikros informacijosiSies, sklaidos
laisves ir tam tikg Sios konstitucias laiswes galimy ribojimy demokratigje
visuomerje Lietuvos Respublikos Konstitucinis Teismas jawvd pasisaés dar
iki Reklamos jstatymo prémimo. Sios aplinkyks atskleidZia, kad reklamos
teisinis reguliavimas, jo ribos bei skirtipgnteres; derinimo balanso paieSkos
jame aktualurp jgavo nuo pat Sio reglamentavimo pradzios. Varotejs® j
informacijg, iS vienos puss, ir verslo subjekt Gkinés veiklos laisgés tinkamas
realizavimas, iS kitos, nesuvokiamas be komeércimformacijos — reklamos —
sklaidos visuometje. Siuo poiiriu prekybininko noras vartotojui pasigirti, kartu
pasipuikuojant prieS konkurentir vartotoj; teis gauti teising, visapusisk ir
iSsamy informacip apie rinkoje dilomas prekes ir paslaugas neretai yra tiesiog
uzprogramuoti tarpusavio prieSprieSai. €lodienas svarbiaugireklamos teige
klausimy yra klaidinagios reklamos kontrél visy pirma, pasireiskianti reklamos
vertinimo klaidinimo podiriu kriterijy nustatymu, kurie praktikoje, turint omenyje
reklamires veiklos magt ir jos jvairiapusiskum, negali iSlikti statiSki. Bl Sios
priezasties teis normosejtvirtinti reklamos vertinimo klaidinimo poiriu
kriterijai yra pEktojami teisirés praktikos,jskaitant teismig, ir Sios analiz yra
kone gyvybiskai svarbi, idant gaime tinkamai ir visapusisSkai suvokii ®iss
instituty ir prognozuoti vienokj ar kitokiy reklamy vertinimo klaidinimo pod4iriu

tendencijas.
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Taigi, klaidinartios reklamos teisinio reguliavimo ir praktikos amélyra
aktuali tiek vartotay teisiy apsaugos, tiek apsaugos nuo aABBNQYOS
konkurencijos pofiriais. Atsizvelgiani tai, kad klaidinatios reklamos nustatymo
mechanizmai Lietuvos jurisprudencijoje dar nebuagriméti, iSskyrus kai kurias
publikacijas, parengtas teisinio reguliavimo ir kieos aprasomuoju metodu,
mokslinis tiriamasis darbas klaidinaos reklamos nustatymo kriteyijsrityje yra
naujas, aktualus ir svarbus Lietuvos &eimokslui.

NemaZiau svarbus jis yra ir téss praktikai. Nuo 2001 m. iki 2011 'fn
Konkurencijos taryba iSnagijo 110 klaidinagios reklamos by*?. Procesai &
Konkurencijos tarybos sprendim klaidinartios reklamos bylose Lietuvos
administraciniuose teismuose pénaikotarg buvo tsiami 33 bylosE. Procesas
pirmos instancijos teisme (Vilniaus apygardos adshiaciniame teisme) —
pasibaig¢ 14 klaidinagios reklamos by. Atitinkamai, apeliacias instancijos
teismas (Lietuvos vyriausiasis administracinis nes) per deSimtme{(2001 —
2010) preme 19 sprendim klaidinartios reklamos bylose.

Si, pakankamai gausi praktika klaidiéos reklamos bylosealygoja poreik
jos visapusiSkai analizei, siekiant atskleisti, pkaatskiri reklamos vertinimo
kriterijai yra aiSkinami ir taikomi Lietuvos teisife reklamos pripazinimo
klaidinartia praktikoje. Klaidinatios reklamos byl tyrimas yra aktualus norint
nustatyti, ar teisié praktika yra suformavusi kokias nors papildomasyides,
kuriomis vadovaujantis Konkurencijos taryba ir adisiraciniai teismai sprendzia
gincus cl klaidinartios reklamos ir kaip tos taisyld yra aiSkinamos. gina
pastebti, kad Sis tyrimas yra aktualus ne tik reklamossége mokslui ar
teisininkams  praktikams. Jis nemaziau svarbus @erssubjektams,
reklamuojantiems savo prekes ar paslaugas: jo mmhgrprekybininkai g&bk
jvertinti ir sumazinti reklamos pripazinimo klaidmaa rizikas, atitinkamai,

patiriamus kaStusétl jiems skirianmy baud; uz klaidinagios reklamos skleidim

1 Sjo darbo tyrimui buvo i$analizuota visa LR Kongaijos tarybos ir LR administracipteismy praktika
klaidinartios reklamos bylose nuo 2001 m. iki 2011 m. viduBdsertacijoje tiek & apimties reikalavin,
tiek ir dél tam tikry klausimy didesnio ar mazesnio aktualuméran pateikiamos ar analizuojamos visos $io
laikotarpio klaidinagios reklamos bylos. LR Konkurencijos tarybos ir BBministracinj teismy praktika
Sioje disertacijoje yra nagéfama atsizvelgiani atskirus klausimus, tétikai kuriais atvejais ta pati byla
yra nagrijama keliose skirtingose Sio darbo veitose pagatingamo klausimo esm

12 Nuo 2011 m. sausio 1 d. iki liepos 1 d. — 6 byRG10 m. — 18 by, atitinkamai, 2009 m. — 19, 2008 m.
—10, 2007 m. — 16, 2006 m. — 5, 2005 m. — 7, 2804 8, 2003 m. — 8, 2002 m. — 3, 2001 m. — 10.
¥2010 m. — 3, 2009 m. — 7, 2008 m. — 4, 2007 m.2086 m. — 2, 2005 m. — 1, 2004 m. — 5, 2003 & —
2002 m. -1, 2001 m. — 3.
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Sis darbas gali iii reikdmingas ir reklamos veiklos subjektams,yvisirma,
reklamos gamintojams, kurie kasdieniniame darba&lstia su reklaminj teiginiy
pateikimo, ) iSdéstymo problemomis.

Darbo aktualurp taip pat atskleidzia jame nagijama pakankamai nauja
2005 m. priimta Neginingos komerciés veiklos direktyva irg j Lietuvos teig
igyvendinagio NKVVD], jsigaliojusio 2008 m. vasario 1 d., nuostatos. S E
teists aktas ir probleminiai su juo susiklausimai Lietuvos teés moksle dar
nebuvo nagriéti, iISskyrus paties disertacijos autoriaus paskslipublikacijas Sios
direktyvos probleminiais aspektais. Tuo tarpu EStngra parengtas pakankamai
didelis kiekis jvairiy uzsienio Salj moksling publikaciy Negziningos
komercires veiklos direktyvojejtvirtinto teisinio reglamentavimo problematikos

klausimais.

Darbo mokslinis originalumas. Lietuvos teigs doktrinoje ®&ra atlikta
iSsamios ir kompleksis klaidinagios reklamos vertinimo kritenj analizs.
Juolab, #ra publikuota straipsniNegziningos komerciés veiklos direktyvos ir
jos igyvendinimoj Lietuvos teig probleminiais klausimais, nors publikagij
bendraisiais apsaugos nuo gisingos konkurencijos, vartoipteisy apsaugos ir
reklamos teisinio reglamentavimo klausimaiisab

Apsaugos nuo nesiningos konkurencijos teis srityje pamiatini
dr. Mariaus Jakutadiaus straipsniai ,Tarptautinis rgggningos konkurencijos
teisss vienodinimas” bei ,NesZiningos konkurencijos teis koncepcij ir
doktriny jvairove uZsienio valstyése™, o taip pat jo apginta daktaro disertacija
tema ,Apsauga nuo ngsningos konkurencijos: produktmitavimo atvejai®®.

Nemaza dalis klausigp susijusi sSu apsaugos nuo nREMINGOS

konkurencijos teisiniu reglamentavimu ES lygiu iretuvoje, buvo nagriti

14 JAKUTAVI CIUS, Marius. Tarptautinis nesiningos konkurencijos teis vienodinimas. In/U Mokslo
darbai. Teig. 2008, Nr. 67 p. 76-90.

15 JAKUTAVICIUS, Marius. Nesziningos konkurencijos teis koncepcij ir doktring jvairow uZsienio
valstykese. InVU Mokslo darbai. Tei 2008 Nr. 66 (2), p. 44-58.

16 JAKUTAVICIUS, Marius. Apsauga nuo neginingos konkurencijos: produktimitavimo atvejai
Daktaro disertacija, socialiniai mokslai, (@1 S). Vilniaus universitetas, 2009.
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dr. Jiratts Truskaiés apgintoje daktaro disertacijoje tema ,Komengidymeny
teisinés apsaugos problemds*

Reklamos teisinio reglamentavimo srityje iSskirtihaimono Markausko
monografija ,Reklamos teisinis reglamentavimasrijadr praktika®.

Publikacijose vartotoj teisiy apsaugos srityje klausimai, sgsijsu
klaidinartios reklamos teisiniu vertinimu, Lietuvoje beveilebuvo analizuoti.
Siame kontekste pamitina Mykolo Romerio universiteto i$leista kolektywi
monografija ,Vartotoj teisy apsauga Lietuvoje ir Europosjsngoje*®, kurioje

tam tikri reklamos teisinio reguliavimo klausimaivo trumpai aptarti.

Ginamieji disertacijos teiginiai

1. Nesiziningos komerciés veiklos direktyvos pémimas buvo teigiamas ES
jstatymy leidéjo zingsnis, pagl¢s tvirtus pamatus vienodesnei apsaugos nuo
negziningos komerciés veiklos teisinio reguliavimo bazei ir tokiuidu
prisidedantis prie stabile&s (skaidresés) vidaus rinkos &imo, sZiningos
konkurencijos vidaus rinkos prekyboje stiprinimds Eartotoy; apsaugos
maksimizavimo tapau lygiu.

2. Nesziningos komerciés veiklos direktyvos taikymo srities apsiribojimas
verslas — vartotojui santykiaisémna teisiSkai ar kitaip paggtas. Teisiniai
klaidinartios reklamos kontrés mechanizmai téty bati integraliai
nukreipti tiek j vartotoy, tiek j verslo klieny bei konkurenj ir visos
placiosios visuomeés apsaug

3. Vidutinio vartotojo standartas yra pakankamai jstgs reklamos vertinimo
klaidinimo poziiriu matas galinantis nustatyti labiausiai &na vidutinio
Visos visuomegs ar tam tikros jos grég vartotojo reakci konkreios
reklamos atzvilgiu.

4. Nesiziningos komerciés veiklos direktyvoje jtvirtintas klaidinagios

reklamos vertinimo mechanizmas netudidets jtakos iki Sios direktyvos

Y TRUSKAITE, Jirate. Komerciny Zymen teisines apsaugos problemoBaktaro disertacija. Socialiniai
mokslai, teig (01 S). Vilniaus universitetas, 2009.

8 MARKAUSKAS, L. Reklamos teisinis reglamentavimas: teorija ir pikdt Vilnius: UAB ,Mokestiy
gautas“, 2008.
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priemimo Lietuvoje galiojusioms reklamos vertinimo klaiimo poziiriu

taisykkéms, nustatytoms Reklamgstatyme.

Tyrimu metodika. Siame darbe daugiausia buvo naudojami ir didZiausi
jtaka Sio darbo iSvadoms ir pagymams pateikti tugjo tradiciniai jurisprudencijos
metodai — dokumenttyrimo analizs, sistemias ir teleologigs analizs, logires
ir lingvistines analizs bei kritikos metodai. Sios disertacijos tyrimwnmenlg
jtakg taip pat tugjo istorirés ir lyginamosios analis metodai.

Dokumeng tyrimo analizs metodasbuvo naudotas pirmiausiai siekiant
susipazinti ir atskleisti tas tarptautinieisss akt;, ES pirmirés bei antrigs teigs
Saltiniy, Lietuvos nacionalinj teists akty, o taip pat kai kug ES valstyby nariy
teisss akiy nuostatas apsaugos nuo gmsngos konkurencijos ir apsaugos nuo
negziningos komerciés veiklos srityse, kurios labiausiai susijusios su
klaidinartios reklamos teisiniu reglamentavimu. Atliekant edtacijos tyrina
naudotas dokumeupttyrimo analizs metodas neapsiribojo tarptausinieS ar
Lietuvos nacionalinj norminiy teiss akty Kklaidinartios reklamos teisinio
reguliavimo srityje analize. Jis tapai buvo naudotas siekiant atskleisti Lietuvos
ir ES instituciy (ETT, PIT, OHIM ir pan.) teisig praktika, jskaitant teismig,
klaidinartios reklamos bylose. Be to, Siame darbe naudojektirdent; tyrimo
analizs metod taip pat nagriétos jvairios moksliks publikacijos teiss
psichologijos bei sociologijos srityse, kurioseats reklamos poveikis vartojimui ir
sgziningai konkurencijai.

Daug @mesio atliekant disertacijos tyrgmbuvo skirta sistemids ir
teleologires (statyny leidéjo ketinimy) analizs metodamsPirmiausiai jie buvo
naudojami siekiant iSsiaisSkinti tify ES jstatymy leidéjy valig, priimant
Klaidinarcios reklamos direktyy ir Nesyziningos komerciés veiklos direktyy.
Vadovaujantis sistemés ir teleologigs analizs metodais buvo tiriamos ne tik
pastarosios, Siai disertacijai aktualiausios diyred$, bet taip pat su jomis
labiausiai susgj kiti travaux préparatoiressaltiniai. Sie metodai pajb atskleisti
Klaidinarcios reklamos direktyvos ir Ng&iningos komerciés veiklos direktyvos
taikymo sritis, ypa turint omeny klaidinagios reklamos teisinio reguliavimo ES

teiszje iSskyrimy verslas — verslui ir verslas — vartotojui santylde, taip pat §i
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teises akty bei juosejtvirtinty atskin teisiny nuostag tarpusavio rysiusyjviety
visoje ES apsaugos nuo p&singos konkurencijos (ng&ningos komerciés
veiklos) teigs nornmy sistemoje. Sistemés analizs metodas winé kone centrig
vietg tiriant ETT ir Konkurencijos tarybos bei Lietuv@gministracing teismy
praktika klaidinartios reklamos bylose, siekiant nustatyti Sios itteisires
praktikos nuoseklug) tarpusavio suderinamwmbei pagjstuny. Pastarasis
metodas tuwjo itin didek reikSne nustatant Neginingos komerciés veiklos
direktyvos jgyvendinimoj Lietuvos nacionalia teis; efektyvum ir siekiant Sio
jgyvendinimo priimto NKVVO suderinamum su iki tol galiojusiu Reklamos
jstatymu, jamatvirtintais reklamos vertinimo klaidinimo paiiu mechanizmais.
Taigi, viay pirma, sistemiés ir teleologigs analizs metodg pagalba buvo
atskleistas dvigj Lietuvoje galiojadiy pagrinding teisss akty klaidinartios
reklamos srityje nenuoseklumas, tam tikras Siucsiesst aktuosejtvirtintas
klaidinartios reklamos teisinio reguliavimo pervirSis (pelieik teisinis
reglamentavimas). Paditina, kad sistemis analizs metodas leido visapusiskai
iSnagrireti daugiausiai problem keliartius klaidinagios reklamos teisinio
reguliavimo bei teisiés praktikos aspektus, atskleisti atskipesriy uzsienio Satj
mokslininky nuomones vienu ar kitu disertacijos tyrimui akim&lausimu.

Atliekant disertacijos tyrimp itin glaudziai tarpusavyje buvo naudéiginés
ir lingvistinés analizs bei kritikos metodaiLoginés analizs metodai (indukcijos,
dedukcijos, sinteés) daugiausiai pasitelkti siekiant atskleisti rektes vertinimo
klaidinimo poziiriu mechanizm loging strukiirg, jy tarpusavio ribas bei saniyk
Beje, tiek jtvirtinta Reklamosjstatyme, tiek randagnmNegziningos komerciés
veiklos direktyvoje (NKVVDO). Taikant login metod, taip pat buvo tiriama teis
normy bei jy iSreiSkimo forny vidiné logika, prasm, daromi motyvuoti
apibendrinimai, nuoseklios iSvados, padedas pasilyti pagrstus ir aiSkesnius
klaidinartios reklamos nustatymaitius (mechanizmus).

Lingvistinés analizs metodas taikytas siekiant nustatyti, ar tam $#kro
Klaidinarcios reklamos ir Neginingos komerciés veiklos direktyvose
vartojamos gvokos bei terminai yra tinkamai ap#fiti, teisirgje praktikoje bei
jurisprudencijoje interpretuojami ir suprantami.s Snetodas taip pat naudotas

siekiant atskleisti, ar anglkalba parengtoje Ne&iningos komerciés veiklos
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direktyvoje® vartojami terminai yra tinkamai idversti ir vasaji Lietuvos teiss
aktuose ir aiSkinami Konkurencijos tarybos bei uigts administracini teismy
praktikoje. Kritikos metodas taikytas siekiant igkiai pazvelgti ir atskleisti
pagrindines klaidinafios reklamos nustatymo problemas, randamas tiek
norminiame Sio instituto reglamentavime, tiek iisi&je, jskaitant teismig,
praktikoje bei jurisprudencijoje. Be to, pabtina tiek ES, tiek nacionaliniu
Lietuvos lygiu.

Atkreiptinas @mesys, kad Sio disertacinio tyrimo pagrindinis laksyra
iSanalizuoti klaidina&ios reklamos teisinreglamentavim bei praktilg ES lygiu, o
taip pat atskleisti, kiek ES apsaugos nugheingos konkurencijos (nga&ningos
komercires veiklos) teig evoliucionavo (yp& teisinio reguliavimo suderinimo
tarp valstybj nariyp mastu) ir tugjo jtakos Lietuvos klaidinamos reklamos
teisiniam reglamentavimui bei praktikai. Tddyginamosios teiyros metodas
Siame darbe naudotas pakankamai ribotai, kaip ¢g@pihsjrankis atskleisti, kad
kitose teisigse sistemose egzistuoja vienokios ar kitokios, smlndziu panasios
arba skirtingos klaidinatos reklamos vertinimo (kontréd) problemos, jas
daugiausiai lyginant su Lietuvos praktikoje randams Pabéztina, kad Siuo
disertaciniu tyrimu nesiekta atlikti lyginamosiosskdary uzsienio Saij teisinio
reglamentavimo bei praktikos klaidinaos reklamos srityje anabz. Siekiant
iISryskinti ir kritiSkai pazvelgtij galimus skirtingus poiirius | apsaug nuo
klaidinartios reklamos, darbe daugiausiai yra analizuojamkiéfipos, kaip itin
griez klaidinartios reklamos reguliavim turincios jurisdikcijos, praktika ir
pakankamai prieSingu pro germaniSkajam Podi garsjancios Jungtigs
Karalyses jurisprudencija apsaugos nuo g#singos konkurencijos srityje.
Pastebtina, kad atskirais atvejais disertacijoje yra amedjami ir Kity valstybi
nariy reklamos pripazinimo klaidingra teisires praktikos pavyzdziai. Visgi,
didziausias émesys be Lietuvos praktikos klaidiraws reklamos bylose Siame
darbe buvo skirtas ETT praktikos tyrimui, &dr lyginamosios analis metodu
pastaroji buvo daugiausiai nagtia, g lyginant su Konkurencijos tarybos bei
Lietuvos administracini teismy suformuota praktika klaidingos reklamos

bylose.

2 Oficialus Negziningos komerciés veiklos direktyvos tekstas vigirma buvo parengtas andtalba.
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Istoriné retrospektyvanaudota, vig pirma, atskleidziant reklamos bei
klaidinartios reklamos sampnatapibgzties ES lygiu ir Lietuvoje evoliugi
Siame darbe istoriskai taip pat analizuota klaidii@s reklamos teisinio
reguliavimo ir praktikos ES gengz atsking reklamos vertinimo klaidinimo
poziariu Kriterijy (testy) raida ES ir Lietuvos teige.

Pazyngtina, kad tik vig auk&iau pamirty tyrimo bidy ir metod; visuma,
ju kompleksinis pritaikymas leidzia pilnai atskleistklamos vertinimo klaidinimo
poziariu instituto paveikgl ir visapusiSkai iSanalizuoti teiginjo veikimo
mechanizm, t.y. atskleisti teisinio reguliavimo bei nogmaiSkinimo ir
jgyvendinimo praktikoje ftkumus, privalumus, o taip pat palsti efektyvesnius

ir/ar tinkamesnius Sio instituto tolesnio vystymbgdus.

ISvados ir pasiilymai.

1. Neziarint to, kad Nesziningos komerciés veiklos direktyva, vig pirma,
buvo skirta maksimalios vartotpjapsaugos nuo nggningos komerciés
veiklos uztikrinimui, t.y. verslas — vartotojui ¢gkiams, pastaruoju metu
ETT pktojama praktika atskleidzia, kad Si direktyva yeakbma ne tik
vartotoy teisy apsaugai, bet taip pat verslo subjekiteres; gynybai nuo
konkurenty negziningos komerciés veiklos, kai pastaroji pazeidzia ir
vartotoj, ir verslininky teises ir/ar teigus interesus. Sia prasme ETT
iSpleté direktyvos srities taikymratione personaatzvilgiu. Toal pagistai
galime teigti, kad Neginingos komerciés veiklos direktyva netaikoma tik
tais atvejais, kai sprendziami iSimtinai verslo jskly s3Ziningos
konkurencijos klausimai. Toks paZis patvirtina, kad apsaugos nuo
klaidinartios reklamos teisinio reguliavimo iSskyrimas vesstavartotojui
ir verslas — verslui santykiuose buvo nepsigs.

2. Negiziningos komerciés veiklos direktyvos jgyvendinimas Lietuvos
teigje, priemus iS esrs tapaf direktyvos nuostatoms NKVVD nebuvo
tinkamas Sios direktyvosgyvendinimo ladas. Po NKVVD priémimo
klaidinartios reklamos vertinimo teisinis reguliavimas Liebjes
dubliuogjasi su jtvirtintu Reklamos jstatyme. Antai, Neginingos

komercires veiklos direktyvos 6 str. 1 d., atitinkamai, NKY5 str. 1 d.
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jtvirtintas  klaidinadiy veiksmy nustatymo mechanizmas (reklamos
teisingumo ir pateikimo testai) iS es&sn atitinka Reklamosjstatyme
jtvirtinta reklamos vertinimp reklamos teisingumo ir pateikimo Kkriteyij
poziiriu. Tas pats pasakytina iréld Nessziningos komerciés veiklos
direktyvos 7 str. 1 d. (NKVVD 6 str. 1 d.) nustatyto klaidinimo
informacijos neatskleidimu persidengimo su Reklarjgtatymejtvirtintu
reklamos iSsamumo kriterijumi.

. Sialytina svarstyti Lietuvos Respublikosszningos komerciés veiklos
jstatymo prémima, kuris apimt komercires veiklos vertinimo giningumo
poziariu (reklamos vertinimo klaidinimo poaiu) teisin reguliaving,
taikomy tiek verslas — vartotojui, tiek verslas — versgantykiuose. Tokiu
budu katy iSspesta Kklaidinadios reklamos vertinimo teisinio
reglamentavimo susidubliavimo problema, atsiradpsi NegZziningos
komercires veiklos direktyy Lietuvos teigje jgyvendinakdio NKVVD]
priémimo.

. Reklamos vertinimo klaidinimo pakiu procese Konkurencijos taryba ir
Lietuvos administraciniai teismai iy labiau atsizvelgti ne tikj
jvairiapug reklamos prigimt bet kiekvienu konkr@u atveju individualiai
suvokti reklamoje pateiktos informacijos ol tikslg, reklamos adresat
o ypa& kieno interesai yra ar galiab pazeisti. Kaip ir vidutinio vartotojo
nustatymas éra statistinis tyrimas, taip ir reklamos vertinimdaidinimo
poziiriu negali tapti visiSkai formaliu procesu, nutaluswuo realybs.
Todel anoniminy vartotoy skundai dl to, kad reklama ,klaidina visus ir
dél visko“ netukty biti toleruojami. Nepagstas susitpinimas vartotaj
teisiy apsauga, juolab, piktnaudziavimas ja,yvrma, yra neginingos
konkurencijos veiksmas, galintis sukelti Zdikek Lietuvos, tiek ES vidaus
rinkos konkurencijai.

. Konkurencijos taryba ir Lietuvos administraciniaisimai, nagriddami
klaidinartios reklamos gi¢us, daugiau @mesio tuéty skirti reklamoje
pateiktos informacijos galimo poveikio vartotojo ocglominiam elgesiui
tyrimui — esmingumo glygos taikymui. Neteisingos ar neiSsamios

informacijos pateikimas savaime nefwr biti laikomas klaidinadia
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reklama, iSskyrus komercis veiklos atitikimo JuodojoasasSo sudtims
atvejus. I Siy priezasgiy itin svarbus tampa vidutinio vartotojo standarto
nustatymas — esminis reklamos vertinimo klaidinirpoziariu matas.
Pernelyg atlaidus podiis j vartotojo gebjima kvestionuoti savo emaocijas
komercires veiklos jtakoje gali ti zalingas visuomenei. AukStesnio
apdairumo ir atidumo laipsnio reikalavimas IS vanjo turety paskatinti
vartotoyy domgjimasi rinkoje vykstatiais procesais bei, atitinkamai,
vartotoy visuomegs Svietimy. Reikalavimas reklamoje pateikti absdiai
tiksliai visg apie siiloma jsigyti produky informacip gali silygoti reklamos
~Spalvotosios” prigimties paneigimn nepragistai dideles verslo iSlaidas
reklamai, atitinkamai, produktpaieSkos vartotojams kgsStSaugimy bei
vartotoy gelejimo jvertinti jiems pateikt informacig sumenkining.

. Konkurencijos taryba ir administraciniai teismasigkai pagistai laikosi
ypatingai grieZto po#rio j neteisingos, neiSsamios ar kitaip apgaulingai
pateiktos informacijos pateikinreklamoje @ produkty, kuriy pohidis,
pagrindires savylks, kokylke ir t.t. gali kiti patikrinami tik jsigijus
reklamuog produkt. Tas pats pasakytina iélcklaidinimo informacija apie
reklamuojamo produkto teigiggnpoveik zZmogaus sveikatai. Grieztas
poziaris j klaidinima Sio poluidzio informacija yra pagstas ir pateisinamas
vieSojo intereso bei geros mamsl principais. Be to, atsizvelgiant
Konkurencijos tarybos ir Lietuvos administraginiteismy praktika
klaidinartios reklamos bylose, darytina iSvada, kad reklaaniteiginiai,
kuriuose nurodomas teigiamas poveikis Zmogaus @gam neretai yra

vertinami labiau pazeidziamo vartotojo p@ai.
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