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SCIENTIFIC PROBLEMS ADDRESSED. When regaining the independence in 1990,
it was very important to emphasize the continuity of the governance in Lithuania, i.e. not
the establishment of a new state, but its restoration based on the grounds of the acts of
1918, 1920 and the Constitution of 1938. It is important to note, that the legal regulation
of that time was also used, if it was not in contradiction with the Temporary Main Law,
as well as human and material resources. Subsequently, when the legal institutes were
reconstructed as they did not meet the needs of the society anymore, the Lithuanian
inter-war legal system was the one where the inspiration was found and its elements
were creatively adapted and interpreted. In order to implement the western democratic
ideas, the Lithuanian judicial system had primarily be reformed, as it was not able to
ensure the standarts of the human rights and freedoms* protection®.

In Lithuania there is no comprehensive research made on the development of the
Lithuanian judicial system in the period of the restoration of the state‘s independence
since 1989 (when the first amendments related to the implementation of the democratic
principles to the regulations of the judicial system were made) till 1995, i.e. the study
field on how the judical system was formed while restoring the independence of
Lithuania and implementing the essential principles of the rule of law in the judicial
system.

The term ,,judicial system® in the disseration is used in its broad sense and
includes all the institutions administering justice in Lithuania (corresponding to the
Article 109 of the Constitution). The dissertation is focused on the term ,judicial
system* % and analyses the courts of general jurisdiction, the Constitutional Court, the
Economic Court (which with certain reservation may be considered as a specialized
court in the sense of the Article 111 of the Constitution). Therefore, the administrative

courts are not the subject of this research since the chronological frame chosen and in

L It should be noted, that in the scientific works of emigrants the issue of the preparation for the future
judicial reforms was also raised. There hope to use not only the Lithuanian inter-war experience, but also
the theorethical knowledge gained while studying abroad is evident. In addition the neccesity for the
indpendence of the judiciary, three instance court system, as well as the institution for the constitutional
justice was emphasized. See.: MAKSIMAITIS, M.; MILIAUSKAITE, K.; SAPOKA, G. Valstybés ir
teisés problemos lietuviy iseivijos publikacijose (1944-1990) (The Problems of State and Law in the
Publications of the Emigration*. Vilnius: Mykolas Romeris University, 2011, p. 119, 132.

? Seeking to be more precise sometimes the term ,judicial system* is detailed by adding ,.general
jurisdiction®, ,,institutional®, ,,instance®, etc.



our opinion the system of these courts may be considered as the further development of

the already created authentical judicial system.

OBJECTIVES OF THE DISSERTATION. The object of the dissertation: norms of
constitutional and ordinary law and public relations regulated by them related to the
changes of the judicial system in 1989-1995 in Lithuania, including principles of the
separation of powers, independence of court and judges, person‘s right to impartial and
fair trial as much as they were enshrined in the legal regulation and implemented while
establishing the constitutional justice institution and the general judicial system of the
four branches.

Objective of the research is to reveal the institutional changes and changes of the
judicial instances in 1989-1955 in Lithuania, their reasons and goals. In addition, the aim
is also to reveal the revitalized, retained and newly created elements of the judicial
system and to evaluate if they are in conformity with the principles of the western law
tradition — the separation of powers (the possibilty for the legislative and the executive
powers to influence the judiciary), the independecne of courts and judges (bearing in
mind their resistance to the influence of other governmental powers), the person‘s rigth
to the impartial and fair trial (in the light of the reforms of the judicial instances).
Therefore the authenticity of the judicial system of Lithuania could be determined.

The hypothesis of the dissertation is that the authentical institutional system and
the system of judicial instances of the constitutional justice and the courts of general
jurisdiction were created in Lithuania accordingly the main western principles of
separation of powers, the independence of the courts and judges, person‘s right to the
impartial and fair trial, which meant the return to the western legal tradition. This
process was based on the grounds of the Constitution of 1992, considering the actual
needs of the public society and possessed resouces at that time, creatively using the inter-
war and soviet legal heritage.

Referring to the objective and the hypothesis of the dissertation the following
goals were formulated:

1. To explore the legal grounds of the functioning of the judicial system before
regaining independence and to determine their correspondance to the principles of

separation of powers, independence of the courts and judges and person‘s right to a fair
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and impartial trial, as well as imperfections that had to be removed and which led to the
reform of the system.

2. To evaluate the attemps of the modernization and democratization of the
elections of judges and solve the problems related to the judicial term of office,
guaranties for their social security and immunity in the year 1989 and at the beginning of
1990.

3. To reveal the institutional changes and changes of the instances of the judicial
system of general jurisdiction after the independence was restored and the Constitution
of 1992 was not yet passed; to reveal the origin of the appelate instance and the system
of four instances of the judiciary, to evaluate the validity of their establishment; to
examine the changes of selection, appointment, dismissal and disciplinary liability of
judges after the Law on Courts of 1992 came into force.

4. To analyze and evaluate the grounds of the judicial system in the Constitution
of 1992; to research the legal-historical circumstances when establishng the
Constitutional Court and the Economic court in Lithuania and to evaluate the sufficiency
of guarantees for the independence of judges of the Constitutional Court and their
influence while enshuring the independence of the courts and judges of the judicial
system of general jurisdiction.

5. To determine the reasons for the delay of the judicial reform; to identify the
problems of implementation of constitutional regulation while drafting the Law on
Courts of 1994 and to evaluate their suggested solutions; to identify the practical
problems while establishing courts, providing personnel to them and organizing their

activity; to evaluate the role of the Ministry of Justice in the process described herein.

ORIGINALITY. The dissertation is aimed to determine how the transition from two-
tier courts of general jurisdiction of the institutional system in soviet period went to the
three-cycle structure (four units) operating nowadays, which is very similar to the one of
the 1933-1940. What has led to the authentical instance court system in Lithuania when
restoring independence? Is the judicial system (both institutional as well as of the
instances) established in the Constitution of 1992 only revival of the Lithuanian inter-
war judicial system, whether this judicial system is newly interpreted and lifted in a

qualitatively higher stage as well as integrating pre-existing judicial systems* features?
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How much has been borrowed from the inter-war and soviet legal heritage? What did we
create and what did we restore? Is such legal progress enought to consider that it was a
return to the western legal tradition. How did the created / restored judicial system
correspond with the fundamental principles of western law — the separation of powers,
the independence of courts and judges, the person's right to an impartial and fair trial?

Realizing advantages and disadvantages of the legal regulation of the judiciary
twenty years ago and the reasons thereof, it is easier to draw the conclusions on the
current regulation of the judicial system and assess its need and feasibility.

The dissertation is also focused to the changes in legal regulations related to the
judicial system in the historical period of 1989-1995 in Lithuania. The novelty is also
determined through the problems selected for the research, the scientific insights invoked
for the solutions, the aspects and contexts of the research and used information sources.
In the dissertation for the first time the Lithuanian judicial system after restoring
independence is viewed in the light of authenticity. The term ,,authenticity* is used as the
linguistic determination and also as the aspect of taking and interpreting other values for
personal needs, as given by R. Brague (e.g. greek-roman relevance)®. While interpreting
and adapting this term for the Lithuanian judicial system, the authentical system is
considered as the one that: 1) is free from the foreign issues and the regulation imposed
during the period of occupation, 2) is characterized by continuity, connection with the
Lithuanian judicial system of 1918-1940 and the Lithuanian legal tradition developed
through ages, 3) corresponding to the high western standarts of human rights and
democracy, and 4) considering the mentality of lithuanians, their cultural and
communication specialities, which may facilitate or burden the implementation of legal
norms and which cannot be changed by state regulations.

Looking from the perspective of today to the past makes it possible to realize the
problems of the judicial system reform therein. In this regard, the events of the past are
not considered in the light of the current criteria. Nevertheless, if there were some
interruptions or inconsistencies while implementing the consitutional provisions and
striving to correspond with the western legal standarts, they are examined and the

reasons are revealed.

¥ BRAQUE, R. Ekscentriskoji Europos tapatybé (Excentric European Identity). Vilnius: Aidai, 2001.
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The changes in the judicial system in 1989-1995 are analyzed through the
principles of separation of powers, independence of courts and judges and the person‘s
right to a fair and impartial trial, which were not analyzed thouroughly from the legal-
historical point of view.

The principle of separation of powers and the problems of its implementation in
practice are mainly analyzed in the light of constitutional law®. Meanwhile the legal-
historical aspect of separation of powers while restoring independence of the state was
not thouroughly analyzed (with exceptions of some authors®). According to E. Jaragitinas
this principle was still relevant, especially when the authoritarian and totalitarian regimes
were falling®. Thus, the system of checks and balances provided by the principle of
separation of powers could be considered as an example for the judicial system reform
which took place during the period of the restoration of independence in Lithuania.

When analyzing the separation of the judiciary, conclusions may be made that the
judiciary collide with other governmental powers in certain spheres. Taking into
consideration the regulation of the judicial system in Lithuania, E. JaraSitnas
distinguishes the following areas: (i) legal grounds for the appointment and dismissal of
judges, (i) relations connected to the organization and functioning of the judicial system,
(iii) administration of the justice or judicial process (this issue is more related to the
judicial process and implementation of the procedural acts, when the prohibition to
interfere into the judicial activity while administering justice is declared and the practical
implementation of such declaration becomes crucial)) and (iv) relations connected to the
administration of the judicial activity, ensuring its social and financial security. Referring
to such conditional distinction, the reasons for changes in the judicial system while

restoring independence and reforming the legal system, their circumstances and

* E.g.: JARASIONAS, E. Valstybinés valdzios institucijy santykiai ir Konstitucinis Teismas (Relations of
the State Instiutions and the Constitutional Court). Vilnius: TIC, 2003; JARASIUNAS, E. Teisminés
valdzios organizacijos ir veiklos konstitucinés problemos (teisminés valdZios visavertiSkumas, teismy
sistemos bei teis¢jy ir teismy nepriklausomumas). IS Lietuvos konstituciné teisé: raida, teisiy apsauga,
savivalda: kolektyviné monografija (The Constitutional Problems of the Organization and Functioning
of the Judiciary (the Sufficiency of the Judiciary, the Independence of the Judicial system and Courts and
Judges). From Lithuanian Constitutional Law: Development, Protection of Rights, Self-governance:
Collective Monograph) Vilnius: Mykolas Romeris University, 2007.

® E.g., JARASIONAS, E. Valistybés valdzios institucijy santykiai ir Konstitucinis Teismas (Relations of
the State Instiutions and the Constitutional Court). Vilnius: TIC, 2003.

® Ibid, p. 128-129.
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evaluation is presented in the dissertation (exception is made to the judicial process,
which should be the subject of a separate research).

The principle of independence of judges is already analyzed widely and
comprehensively in Lithuania as the doctrine itself’, but there is no thourough legal-
historical approach made towards this issue herein, revealling the processes and their
reasons during the period of the restoration of the independence in Lithuania.

One of the main aspects of the judicial reform — the change of the instance court
system subsequently creating qualitatively new instance court system, which aimes to
ensure the right to the impartial and fair trial. The authors who analyzed the nature of
institutes of appeal and cassation (e.g. V. NekroSius, A. Driukas, G. Ambrasaité) did not
payed a lot of attention in their researches to the establishment of the four branches*
court system in Lithuania from a view of the legal-historical aspect (usually they
focussed on the legal aspects, leaving aside practical obstacles arosen at that time).

Furthermore, it would be difficult to analyze the reform of the judicial system in
Lithuania without the examination of other than the courts of general jurisdiction aspects
when reforming the judicial system. For instance, the establishment of the insititution of
the constitutional justice (its development is analyzed comprehensively by J. Zilys, V.
Sinkevicius, etc.), rejection of juries, establishment of the Economic court. Indeed, these
are very important elements of the historical period of the research, which are analyzed
in their relation to the legal-historical circumstances when creating institutional and
instance judicial system in Lithuania. In addition, the essense of the appeal process and
the necessity to establish the courts for appeal are analyzed in the dissertation.

The part of the factual information used in the dissertation is introduced to the
scientific circulation for the first time, whereas the other information is checked
removing inaccurancies, systematized and chronologically and formally structurized.
Before making the conclusions part of this information had to be presented using a
descriptive method. Some of the factual information sources are not easily accessible

both online and in libraries (e.g. soviet legislation); younger lawyers did not have

" E.g, ABRAMAVICIUS, A. Teisminé valdzia Lietuvos Respublikos Konstitucinio Teismo
jurisprudencijoje (The Judiciary in the Jurisprudence of the Constitutional Court). Justitia. 2005, nr.
4(58), p. 2-10; SINKUNAS, H. Teiséjy nepriklausomumo jtvirtinimas Lietuvos teisinéje sistemoje (The
Independence of Judges in Lithuanian Legal System) Doctoral dissertation: social sciences (law).
Vilnius: Vilnius University, 2004.
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occasions to work with it, therefore it had to be presented more thouroughly instead of
only giving references. It shoud be pointed out that detailed analysis of the archival
material and transcipts, related to the main decisions on the judicial system reform in
1990-1995 are given for the first time. Despite that the legal-historical aspects of drafting
the Constitution and the establishment of the Constitutional Court are analyzed
comprehensively by J. Zilys, E. Jarasitinas, V. Sinkevi¢ius, the discussions of the period
thereof, retained in the transcripts of the meetings are not fully revealed®. The return to
the western legal tradition, in particular, would mean a revolution in consciousness.
Indeed, the transcripts better than laws and their drafts reveal the processes passed
through the legislators minds — a significant change in values and beliefs, the battle of

stereotypes and innovation.

METHODOLOGY. The linguistic method is used in the dissertation, revealing the
content of the texts analyzed and their meaning. The sistematic method is used when
determining connections among various legal issues, norms, acts, relations relevant to
the judicial system, revealing their origin, in-between connections and their role in the
judicial system or legal regulation of its functioning, evaluating the complexity of
various elements. This method is very effective when analyzing non equal information
sources: minutes, transcripts, articles, etc., provided during the period of the restoration
of the independence in the media. The historical method is mainly used in this research
when giving a look at the Lithuanian inter-war judicial system regulations and the legal
doctrine (M. Romeris, V1. Macys) thereof. Such retrospective helps to reveal the origin
and development of various legal institutes. Additionally, with the help of the
comparative method the influence of the Lithuanian inter-war legal regulation to the
judicial reform, performed after the restoration of the independence and formulation of
the further vision of the judicial system, is analyzed. The genetic method is also used
evaluating Lithuanian and other states judicial systems‘ regulations, aiming to reveal the

circumstances and reasons for creating / passing the changes of the legal regulations.

® E.g., ZILYS, J. Konstitucinés justicijos istakos Lietuvoje. I Lietuvos Respublikos Konstitucijos
dvideSimtmetis: patirtis ir isSikiai. Recenzuoty moksliniy straipsniy rinkinys (The Origin of
Constitutional Justice in Lithuania: experience and challenges. From Twenty years of of the Constitution
of the Republic of Lithuania. Collection of the reviewed scientific articles). Vilnius: Lithuanian Chamber
of Notaries, 2012, p. 29-53.
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Notably, there are also other methods used in the dissertation, such as logical,
teleological, etc. It is worth mentioning, that the interwiev method was used during the
research, where 16 persons, who are/were at the judicial positions, where interviewed,
i.e. E. Lauzikas, J. Prapiestis, V. Masiokas, J. Stripeikiené, A. Norkiinas, V. Verseckas,
A Driukas, L. Garneliené, V. Razinskaité, A. Drigotas, etc. These persons not only
presented the supplement information on the judicial reform of 1989-1995, but also gave
their personal evaluations, opinions (they also changed with the time) of the events of
that time, i.e. liquidation of the Supreme Court of Lithuania, necessity for the Court of
Appeals, regional courts.

The most important information sources used in the dissertation may be divided
into two groups — primary (giving primarily factual information on the period analyzed)
and secondary (supporting evaluation and analysis of the primary information) sources.
Primary sources are the materials of meetings of the governmental institutions
(transcripts, minutes, preserved in Lithuanian Central Archive, Archive of the
Parliament, part of them is also available via internet), legal acts and their drafts,
revealing the changes of legal regulation and their tendencies (the Constitution of the
Republic of Lithuania, laws, international regulations, doctrine of the Constitutional
Court of the Republic of Lithuania, case law, archive material of drafting legal acts,
LSSR acts, etc.) .

The disclosed, summarized, and evaluated factual information and conclusions
based on it, give to the research a fundamental (theoretical) and the applicable (practical)
value. The revealed trends, conflict of interests and doctrine, resolving problems, the
contradiction of ideals and reality contribute to the development of the science of legal
history in Lithuania, provide much of the information to legal theory and constitutional
law sciences, also helps to know the current Lithuanian judicial system and to identify its
innacurances, to interpret the proposed options for the improvement and predict the
future changes. Explored issues relate not only to the soviet period and the inter-war in
Lithuania, negative and positive legacy which certainly had an impact on the decision
making in 1989-1995, but also to the present — a lot of recent and ongoing processes

arise or are linked to the specific decisions made in 1990-1995.
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STRUCTURE, MAIN RESULTS AND CONCLUSIONS. In addition to the
introduction and conclusions, the structure of the dissertation consists of four parts.

There was a chronological and altogether organized analyzis chosen for the
dissertation, i.e. four stages of the judicial reform performed in the constitutional and
ordinary law levels in 1989-1995 are determined and consequently analyzed. Every stage
is analyzed in the light of implementation of certain principles: the separation of powers
(aiming to evaluate the possibilty of the legislative and the executive powers to influence
the judiciary, firstly, through the establishment and distribution of competence to the
courts, the selection and appointment of judges), the independence of courts and judges
(aiming to evaluate their resistance to the influence of other powers, focusing on the
organization of the work of judges, their social guarantees and immunity as well as
disciplinary liability), the person‘s rigth to the impartial and fair trial (aiming to evaluate
the contribution of the reform of the judicial instances while implementing the principle
herein).

The first part of the work corresponds to the first stage, which may be determined
from 1989 till the adoption of the Law on the Organization of Courts and Status of
Judges of 1990. The problems of that time are mainly related to the changes,
democratization and modernization in the regulations on appointment of judges, their
tenure, e.g. it was proclaimed that judges obey only to the law and their conscience \; the
influence of other powers on the judicial system is also concerned, etc.

The second part of the dissertation deals with the second stage, which could be
called the primarily period of reforming the judicial system — from restoring
independence on 11 March, 1990 till 2 November 1992, when the Constitution of
Lithuania came into force. During this period the Law on Courts of 1992 was passed and
the new four branches® judicial system was defined as well as the functions of courts
were newly distributed and the appelate instance was renewed. Altogether the
willingness to reject the juries was proclaimed.

The third stage of the reform is analyzed in the third part of the dissertation
covering the period from 2 November 1992, when the Constitution came into force, till
the Law on Courts of 1994 was passed and came into force on 1 January 1995. At that
time the newly established constitutional provisions and the Law on Courts of 1992 were

coexisting alltogether. The legislature was focused on drafting the new Law on Courts
14



and the establishment of the independent institution of constitutional justice — the
Constitutional Court. Moreover, the decision to establish temporarily the Economic court
is also covered in this part.

1 January 1995 is a more symbolic final date of the reform of the judiciary, since
not all organizational aspects of the newly functioning judicial system could be
predicted. After January 1, 1995, the solutions were chosen to eliminate or minimize the
negative organizational difficulties arosen. Therefore in the fourth part of the dissertation
the stage of solving practical issues coused by the Law on Courts of 1994 and improving
legal regulation is covered (this process led to changes in the regulations of the courts of
appeal and its diminishment, fortunately when the threat was eliminated and the system
was settled — the reform was completed. Subsequently, the judicial system was
improved, but not changed and reorganized (until the administrative courts were
established in 1999, however this subject is not the object of this research).

The structure of the dissertation resembles the stages of reforming the judicial
system indicated above and covers the specific problems of every stage. Nevertheless it
is not always possible to draw the exact lines — many processes were carried alongside,
the same factors were linked to the principles of separation of powers, as well as to
others. Therefore presentation of the information in every part is rather conditional,
seeking to provide it in a concentrated and clear way, avoiding recurrence as well as
mechanical division of the issues closely linked.

Summarizing the content of the dissertation the following conclusions are made:

1. The reform of the judicial system of the LSSR in 1989 and the beginning of
1990, where person‘s rights to impartial and fair trial were not ensured at that time, is
deemed to be partial and in the nature of compromise, which did not eliminated the
imperfections of the judicial system (during the soviet period it was impossible). After
restorting the independence till 2 November, 1992 the functioning of the judicial system
of those times was used, partially improved and in this way led to the creation of the
authentical judicial system in Lithuania.

2. The amendmends to the Temporary Main Law and Law on Courts of 1992 are
the beginning of the creation of the authentical judicial system in Lithuania (only de jure
for that time) in constitutional and ordinary law levels. New models of the institutional

and the instance judicial system of general jurisdiction were chosen considering the
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needs of Lithuania, international legal regulations, common trends of western legal
tradition, widely and reasonably using the heritage of Lithuanian inter-war, reasonably
eliminating certain soviet ,heritage”, using (mostly rationally) human and material
resources of the judicial system thereof.

3. The establishment of the constitutional control and therefore the special
institution — the Constitutional Court — in the Constitution of 1992 and implementation
of the relevant provision in 1993 is a revolutionary change in the judical system of
1992-1994, prepared considering the experience of the european countries and the
Lithuanian inter-war history. The guarantees for the independence of the Constitutional
Court by giving powers for appointment to three governmental powers was an effective
tool and proved itself, high standarts for the material, immunity and social guarantees led
to the independence of the judiciary of general jurisdiction enshrined in 1994-1995.

4. The Constitution of 1992 has strengthened guarantees of the courts and judges
of the general jurisdiction, provided constitutional grounds for the self-governance and
administrative court system in the future. Nevertheless, the reform of the judicial system
of the general jurisdiction was delayed because of the specific laws, codes not amended
on time, as well as the lack of financial and human resources. When the reform was
delayed in 1994 the Economic court was established with a jurisdiction that initially was
prescribed to the regional courts which were still not established. The main obstacle of
the legal regulation of 1992-1994 may be considered concentration of powers in the
hands of the minister of justice while selecting the court personnel, which infringed the
independence of courts and judges and was eliminated by the rulings of the
Constitutional Court thereafter.

5. Drafting the Law on Courts of 1994 alongside with the approved decisions,
based on the experience of Lithuania and other roman-germanic and anglosaksonian
legal traditions, non-consistent, unrational and anticonstitutional matters were
established. Double cassation and solution of the problem of the Supreme Court of
Lithuania, resulted to the unrational liquidation and a new establishment of this court
along with the unconstitutional termination of the period of service of judges (together
with powers of minister of justce mentioned above), may be considered as presenting a

certain threat to the judicial system.
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6. While performing the reform of the judicial system of general jurisdiction,
transparent procedure for appointment, dismissal and disciplinary liability of judges was
established, as well as in essence sufficient and economically adequate social guarantees
for judges. Nevertheless the distribution of human resources among the different
branches of the courts was not optimal. Therefore there was a threat for the Court of
Appeals having too little cases at the beginning of its activity and for the establishment
of the three branches® system. The Ministry of Justice in generally performed its
functions considerably well, which was more determined by the professionality and
personality of the minister of justice than by legal regulation.

7. The amendments to the Law on Courts of 1996 may be considered as essential
deviation from the goals and principles of the judicial reform, especially where the Court
of Appeals was granted the powers of cassation. The main positive issue about this was
that the judicial system of general jurisdiction remained unchanged as it was established
on 1 January, 1995.

8. The judicial system of Lithuania, which was started to create by amending and
supplementing the Temporary Main Law in 1992 and started to function on 1 January,
1995, was the authentical judicial system in Lithuania. This system accumulated a
historical experience of Lithuania and other states of western legal tradition (mainly
roman-germanic, but also anglosaksonian), which was creatively interpreted, developed
and adapted to the actual needs of the Lithuanian society as well as to its economical and
political environment. Such authentical Lithuanian judicial system, corresponding to the
western legal traditions and international regulations, proved to be justified and complied

with the essential needs of Lithuania in those days (not regarding some obstacles).

CONCLUSIONS PRESENTED FOR THE DEFFENSE:

1. The reform of the judicial system of the LSSR in 1989 and the beginning of
1990, where person‘s rights to impartial and fair trial were not ensured at that time, is
deemed to be partial and in the nature of compromise, which did not eliminated the
imperfections of the judicial system (during the soviet period it was impossible)

2. Despite the lack of transparent system for the election and dismissal of the
judges, ensuring their independence, the solutions for the problems of social guaranties

and immunity, which was not created in 1989 and the beginning of 1990, the supremacy
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of the Law on Courts to other legal acts regulating the judical system was established,
minimal qualificational requirements for judges were set and some other problems were
solved.

3. After restorting the independence till 16 January, 1992, the functioning of the
judicial system of those times was used, partially improved and in this way led to the
creation of the authentical judicial system in Lithuania.

4. The beginning of the creation of the authentical judicial system in Lithuania
may be determiend as the year 1992, when the amendmends to the Temporary Main Law
and Law on Courts of 1992 (only de jure for that time) in constitutional and ordinary law
levels returned the appelate instance and four branches® judicial system of general
jurisdiction.

5. New models of the institutional and the instance judicial system of general
jurisdiction were chosen considering the needs of Lithuania, international legal
regulations, common trends of western legal tradition, widely and reasonably using the
heritage of Lithuanian inter-war law.

6. The regulation related to the judicial system reform in 1992 was created on the
grounds of (mostly reasonably) using Lithuanian inter-war lagal regulation (the judicial
candidates, etc.), reasonably eliminating certain soviet ,,heritage (juries, etc.), seeking to
use rationally human and material resources of the judicial system thereof.

7. The balance of powers was deemed as a tool ensuring the judicial independence
and protect a person from the partiality of the judge, but nevertheless the main obstacle
of the legal regulation of 1992-1994 may be considered concentration of powers in the
hands of the minister of justice while selecting the court personnel, which infringed the
independence of courts and judges and was eliminated by the rulings of the
Constitutional Court thereafter.

8. The establishment of the Constitutional Court in the Constitution of 1992 and
implementation of the relevant provision in 1993 is a revolutionary change in the judical
system of 1992-1994, prepared considering the experience of the european countries and
the Lithuanian inter-war legal history. This also led to the independence of the judiciary

of general jurisdiction enshrined in 1994-1995.
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9. The Constitution of 1992 has strengthened guarantees of the courts and judges
of the general jurisdiction, provided constitutional grounds for the self-governance (the
Judicial Council) and administrative court system in the future.

10. The reform of the judicial system of the general jurisdiction was delayed: the
three instance and four branches® judicial system of general jurisdiction was not
established in 1992 (autumn) because of the codes of criminal and civil procedure and
other laws not amended on time, as well as the lack of financial and human resources.

11. When the reform was delayed in 1994 the Economic court was established
with a jurisdiction that initially was prescribed to the regional courts which were still not
established.

12. Drafting the Law on Courts of 1994 alongside with the approved decisions,
based on the experience of Lithuanian and other western countries (e.g., according to
roman-germanic tradition the Supreme Court of Lithuania was determined as the
instance of cassation, anglosaksonian tradition resembled in the role of the Supreme
Court of Lithuania while formulating a uniform court practice, etc.).

13. Altogether some inconsistence, unrationality, anticonstitutionality of the legal
regulations and practical issues of that time may be observed, e.g. distributing the
function of cassation to the regional courts as well as to the Supreme Court of Lithuania,
unrational liquidation and a new establishment of this court along with the
unconstitutional termination of the tenure of judges.

14. While performing the reform of the judicial system of general jurisdiction,
transparent procedure for appointment, dismissal and disciplinary liability of judges was
established, as well as in essence sufficient and economomically adequate social
guarantees for judges.

15. Nevertheless the distribution of human resources among the different branches
of the courts was not optimal. The Supreme Court of Lithuania was overloaded and
meanwhile the Court of Appeals had too little cases to be heard at the beginning,
therefore there was a threat for to reject the four branches® judicial system which was
just established and to start creating the three branches® system.

16. The Ministry of Justice in generally performed its functions considerably well

, Which was more determined by the professionality and personality of the minister of
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justice, his vision of the judicial system, attitude towards the principles of separation of
powers, judicial independence , etc.

17. The amendments to the Law on Courts of 1996 may be considered as essential
deviation from the goals and principles of the judicial reform, especially where the Court
of Appeals was granted the powers of cassation. The main positive issue about this was
that the judicial system of general jurisdiction remained unchanged as it was established
on 1 January, 1995. Later amendments and supplements of the Law on Courts and
related legal acts were the improvement of the system, not its creation.

18. The authentical judicial system of Lithuania, which was started to create by
amending and supplementing the Temporary Main Law in 1992, started to function on 1
January, 1995, when remained three judicial branches of four enshrined on constitutional
level began to function. Events of following two years proved the vitality of the judicial

system and its compliance with the needs of Lithuania state.
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AUTENTISKOS TEISMU SISTEMOS SUKURIMAS LIETUVOJE

(Reziume)
DISERTACIJOS TEMOS PROBLEMATIKA. 1990 m. Lietuvos tautai konstruojant
Nepriklausomg valstybeg, buvo pabréZiamas valstybingumo testinumas, tiesioginé sgsaja
su tarpukario Lietuvos Respublika, ne valstybés sukiirimas, bet atkiirimas, naudojant
1918 m. vasario 16 d. ir 1920 m. geguzés 15 d. Akty beir 1938 m. Konstitucijos
nuostatas. Kartu buvo naudojama turima norminé bazeé, kiek Si neprieStaravo Laikinajam
Pagrindiniam Jstatymui, valstybés institucijy sistema, Zzmogiskieji ir materialiniai
resursai. KeiCiant arba 1§ esmés pertvarkant Lietuvos visuomenés poreikiy
nebeatitinkancius teisés institutus, buvo griZztama prie tarpukario Lietuvos teisés,
kirybiskai perimant jos elementus, naujai juos interpretuojant. Siekiant kuo geresnio
Vakarams jprasty demokratiniy idéjy igyvendinimo, iskilo biitinybé keisti ir teismy
sistemg, negaléjusig uztikrinti aukSty vakarietiSky asmens teisiy ir laisviy gynimo
standarty’.

Iki Siol Lietuvoje néra atlikta iSsamios analizés ir i§samiy moksliniy tyrimy,
kuriuose biity analizuojama Lietuvos teismy sistemos raida nuo 1989 m. (kai jau buvo
pradéti rengti pirmieji Lietuvos teismy sistemos funkcionavimo reglamentavimo
pakeitimai, susij¢ su demokratijos principy jtvirtinimu) iki pat 1995 m., t. y. kaip
formavosi teismy sistema, atkuriant Lietuvos nepriklausomybe ir jtvirtinant pagrindinius
teisinés valstybés principus teismy sistemos sgrangoje.

Terminas ,,teismy sistema“ Siame darbe vartojamas placigja prasme — kaip
apimantis visas teisingumg vykdancias institucijas, o Sios pagal galiojancios Lietuvos
Respublikos Konstitucijos 109 straipsnj yra tik teismai. Sis misy darbas ir jame

vartojama sgvoka ,,teismy sistena“*

apima bendrosios kompetencijos teismy sistema,
Konstitucinj teismg, Ukinj teisma, kurj su i§lygomis galima jvardinti kaip specializuota

teismg Konstitucijos 111 straipsnio prasme. Administraciniai teismai néra §io tyrimo

® Paminétina, kad iSeivijos darbuose taip pat buvo keliamas klausimas dél pasirengimo biisimoms teisinés
sistemos reformoms ir tikétasi pasinaudoti ne tik buvusios nepriklausomos Lietuvos valstybés patirtimi,
bet ir teorinémis Zziniomis, jgytomis studijuojant uzsienio Salyse. Be to, akcentuotas tiek teiséjy
nepriklausomumo uztikrinimo, tiek trijy pakopy instancinés sistemos, tiek konstitucinés justicijos
institucijos jsteigimo butinumas. Zr.. MAKSIMAITIS, M.; MILIAUSKAITE, K.; SAPOKA, G.
Valstybés ir teisés problemos lietuviy iseivijos publikacijose (1944-1990). Vilnius: Mykolo Romerio
universitetas, 2011, p. 119, 132.

1% Aigkumo délei kai kur savoka ,,teismy sistema detalizuojama priduriant ,,bendrosios kompetencijos*,
LHinstituciné®, ,.instanciné® ir kt.
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objektas dél pasirinkty chronologiniy rémy, ir dél to, kad administraciniy teismy

sistemos atsiradimas, miisy nuomone, priskirtinas prie jau sukurtos sistemos tobulinimo.

TYRIMO OBJEKTAS, UZDAVINIAL Tyrimo objektas — konstitucings ir ordinarinés
teis€s nuostatos ir normos bei jomis sureguliuoti visuomeniniai santykiai, susij¢ su
teismy sistemos 1989-1995 m. Lietuvoje veikimo poky¢iais, taip pat valdZiy padalijimo,
teismy, teis¢jy nepriklausomumo, asmens teisés 1 neSaliska ir teisinga teisma principai,
kiek Sie buvo jtvirtinti teis€s nuostatose ir normose bei jgyvendinti steigiant
konstitucinés justicijos ir keturiy grandziy bendrosios kompetencijos teismy sistema.

Tyrimo tikslas — atskleisti Lietuvoje 1989-1995 m. vykusius institucinés ir
instancinés teismy sistemos pokycCius, jy priezastis ir jais siektus tikslus, taip pat
atgaivintus, ilaikytus ir naujai sukurtus teismy sistemos elementus ir jvertinti juos visus
per atitikties Vakary teisés principams — valdziy padalijimo (turint omenyje jstatymy
leidZiamosios ir vykdomosios valdziy galimybe veikti teismine valdzig), teismy, teis€jy
nepriklausomumo (turint omenyje jy ,,atsparuma® kity valdziy poveikiui), asmens teisés j
neSaliSka ir teisingg teismg (instancinés teismy sistemos reformavimo kontekste) —
prizme, taip nustatant sukurtos Lietuvos teismy sistemos autentiSkuma.

Tyrimo hipotezé — remiantis 1992 m. Konstitucija, atsizvelgus ] aktualius
visuomenés poreikius bei turimus resursus, kirybiSkai panaudojus tarpukario ir
sovietmecio Lietuvos teisés pavelda, buvo sukurta autentiSka Lietuvos konstitucinés
justicijos ir bendrosios kompetencijos teismy instituciné ir instanciné sistema, atitinkanti
pamatinius vakarietiSkus valdziy padalijimo, teismy, teis¢jy nepriklausomumo, asmens
teisés ] neSaliSka ir teisingg teismg teis€s principus, reiSkianti realy Lietuvos grizima j
Vakary teisine erdve.

Remdamiesi apibréztu tyrimo objektu, tikslu ir keliama hipoteze, uzsibrézéme
Siuos tyrimo uzdavinius:

1. I8tirti teismy sistemos funkcionavimo norminius pagrindus iki atkuriant
Lietuvos Nepriklausomybe ir nustatyti jy atitikties vakarietiSkiems valdziy padalijimo,
teismy, teisé¢jy nepriklausomumo ir asmens teisés ] neSaliskg ir teisingag teisma

principams; atskleisti pasalintinus triikumus, sglygojusius teismy reformos biitinumg.

24



2. Ivertinti méginimus modernizuoti ir demokratizuoti teis¢jy rinkimus bei
18spresti  teis¢jo jgaliojimy trukmes, socialiniy garantijy ir asmens nelie€iamumo
problemas 19891990 m. pradzioje.

3. Atskleisti bendrosios kompetencijos teismy institucinés ir instancinés sistemos
poky¢ius atkiirus Nepriklausomybe iki jsigaliojant 1992 m. Konstitucijai; atskleisti
apeliacinés instancijos ir keturiy grandziy teismy sistemos kilme, jvertinti jy ivedimo
pagristumg; iStirti teiséjy atrankos, skyrimo, atleidimo i§ pareigy ir drausminés
atsakomybés pokycius, vykusius jsigaliojus 1992 m. Teismy jstatymui.

4. I8analizuoti ir jvertinti 1992 m. Konstitucijoje jtvirtintus teismy sistemos
pradus; istirti Konstitucinio Teismo ir Ukinio teismo steigimo teisines istorines
aplinkybes ir jvertinti Konstitucinio Teismo ir teis¢jy nepriklausomumo garantijy
pakankamumg bei jy jtaka uztikrinant bendrosios kompetencijos teismy ir teis¢jy
nepriklausomuma.

5. Nustatyti uzsitgsusios teismy reformos priezastis; identifikuoti konstituciniy
nuostaty jgyvendinimo kuriant 1994 m. Teismy jstatyma problemas ir jvertinti jy
i$sprendimg; identifikuoti praktines problemas steigiant ir komplektuojant teismus ir

organizuojant jy darba, jvertinti Teisingumo ministerijos vaidmenj vykdant Siuos darbus.

TYRIMO NAUJUMAS. Tyrime siekiama i$siaiSkinti, kaip vyko per¢jimas nuo
sovietmecio Lietuvoje galiojusiy teisés akty jtvirtintos dvipakopés bendrosios
kompetencijos teismy institucinés sistemos prie dabar veikiancios tripakopés (keturiy
grandziy), akivaizdziai panaSios ] egzistavusig 1933-1940 m.? IS kur kilo autentiSka
Nepriklausomybe atkiirusios Lietuvos instanciné teismy sistema? Ar remiantis 1992 m.
Konstitucija sukurta teismy sistema (tiek institucing, tiek ir instancing) yra tik atgaivinta
tarpukario Lietuvos teismy sistema, ar ji yra naujai interpretuota, | kokybiSkai auksStesnj
laiptelj pakelta teismy sistema, integravusi anksciau turéty teismy sistemy bruozus? Kiek
¢ia buvo pasiskolinta i§ tarpukario teisés ir kiek palikta sovietmecio paveldo? Kg mes
sukiiréeme ir ka atkiiréme? Ar turime Cia tg teisés pazangg, vakarietiska teisés augima,
kuris leisty kalbéti apie Sioje srityje vykusi (ne tik deklaruota) grizimg j Vakary teising
erdve? Kiek sukurta / atkurta teismy sistema atitiko pamatinius vakarietiSkus teisés
principus — valdziy padalijimo, teismy, teiséjy nepriklausomumo, asmens teisés j
nesSaliSkg ir teisingg teismg?
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Suprantant prieS dvideSimt mety nustatyto teismy sistemos reglamentavimo
trikumus bei privalumus ir juos nulémusius dalykus, biity lengviau daryti iSvadas dél
dabartinio teismy sistemos reglamentavimo bei vertinti jo biitinumg ir pagrjstumg. Visa
tai saglygoja Sio darbo aktualuma.

Disertacijoje koncentruojamasi j teisinius teismy sistemos pokycius, vykusius
biitent tuo menkai tyrinétu 1989-1995 m. istoriniu laikotarpiu. Taip pat atlikto darbo
mokslinis naujumas konstatuotinas jvertinus pasirinktas problemas bei joms spresti
pasitelktas mokslo jzvalgas, tyrimo aspektus bei kontekstus ir panaudotus ziniy Saltinius.
Disertacijoje pirmg karta zvelgiama } Nepriklausomybe atkiirusios Lietuvos teismy
sistemg per jos autentiSkumo prizme. AutentiSkumo terminas vartojimas kalbine prasme
bei taip pat, kaip nurodo R. Braque, vertybiy perémimo ir pritaikymo savo reikméms
aspektu (pvz., romény—graiky atvejis).'* Interpretuojant ir pritaikant $ia savoka Lietuvos
teismy sistemai, laikytume autentiSka tokig sistema, kuri: 1) biity laisva nuo jai per
okupacijas primesty svetimy dalyky; 2) kuriai biity biidingas tgstinumas, sgsaja su pries
tai egzistavusia 1918-1940 m. Lietuvos valstybés teismy sistema ir per amzZzius
1§sivysciusia Lietuvos teisés tradicija; 3) atitikimas aukSty vakarietiSky Zmogaus teisiy ir
demokratijos standarty; 4) atsizvelgimas ] Lietuvos Zzmoniy mentaliteta, kultiros ir
socialinio bendravimo ypatybes, kurios gali palengvinti ar apsunkinti tam tikry teis€s
nuostaty jgyvendinimg ir kuriy, kokios jos bebiity, neijmanoma pakeisti valdzios aktu.
Kitaip tariant, tiesiog recepuota mechaniskai perimta 1§ kitur (kad ir i§ Lietuvos praeities)
ar nesuderinta su Vakary teisés tradicija ir (ar) Lietuvos realijomis sistema negali biti
autentiSka. Visame darbe ieSkoma biutent Siy Lietuvos teismy sistemos autentiSkumo
poZymiy.

Zvilgsnis i§ dabarties j praeitj leidzia suprasti, kur buvo tam tikros tuometinés
teismy sistemos pertvarkos problemos. Disertacijoje nesiekiama vertinti praeities jvykiy
pagal dabartinius Kriterijus: siekis atitikti vakary teisés tradicijos standartus ir
jgyvendinti Konstitucijos nuostatas reiSké grjzimg j Vakary teising erdve — ten, kur to
nebuvo — turé¢jome nedvejodami ir aiskiai apie tai pasakyti bei atskleisti priezastis.

Disertacijoje 1989-1995 m. teismy sistemos pokyc€iai nagrinéjami per valdziy

padalijimo ir su juo glaudziai susiety teismy, teis€¢jy nepriklausomumo, asmens teisés |

1 BRAQUE. R. Ekscentriskoji Europos tapatybé. Vilnius: Aidai, 2001.
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neSaliSkg ir teisingg teismg principy jgyvendinimo prizme¢. Esamoje mokslinéje
literatiiroje valdZiy padalijimo principg bei jo praktinio jgyvendinimo problemas
paprastai stengiamasi nagrinéti konstitucinés teisés kontekste'?. Tuo tarpu valdziy
padalijimo jtvirtinimo proceso teisinis-istorinis aspektas, atkuriant Lietuvos
nepriklausomybe, nebuvo i§samiau analizuotas (i§skyrus pavieniy autoriy darbus®™).
Anot E. JaraSitino, Sis principas vis dar buvo aktualus, ypatingai gritivant autoritariniams
ir totalitariniams reZimams, neigusiems valdziy padalijimg™. Taigi toks valdziy
padalijimo principo, kaip stabdziy ir atsvary, supratimas, jsitvirtings pasaulyje, gal¢jo
biti pavyzdZziu, kuriuo remtasi ir Lietuvoje reformuojant teismy sistema
Nepriklausomybeés atkiirimo laikotarpiu.

Nagrin¢jant teisminés valdzios atskyrimo klausimg, galima konstatuoti, kad
teismin¢ su kitomis valdZiomis susiduria tam tikrose srityse, kurias, atsizvelgiant j
teisminés sistemos teisin} reguliavima Lietuvoje, E. JaraSitinas skirsto j kelias sritis: (1)
teiséjo skyrimo ir atleidimo teisiniai pagrindai; (ii) teismy sistemos organizavimo ir
veiklos santykiai; (iii) teisingumo vykdymas arba pats teisminis procesas (Si sritis ya
labiau susijusi su teismo procesu bei procesiniy jstatymy jgyvendinimu, kai teisés
aktuose, deklaruojant draudimg kistis j teis¢jo veikla vykdant teisingumg, svarbiausiu
tampa praktinis tokios nuostatos jgyvendinimas); (iv) teismy veiklos administravimo,
teismy materialinio ir finansinio apriipinimo santykiai. Taigi, vadovaujantis tokiu
salyginiu skirstymu, toliau disertacijoje atskleidZziama Nepriklausomybés atkiirimo,
teisinés reformos metu vykdyty teisminés sistemos pokyciy priezastys, aplinkybés ir jy
vertinimas (iSskyrus teismy atskirumg, vykdant teisingumg, nes §i sritis susijusi su
teismo proceso eiga, tai turéty biiti teismo proceso atskiru tyrimo objektu).

Taip pat teiséjy nepriklausomumo principas, gausiai ir iSsamiai analizuotas

. C. . — . . 1 . ey e e .
Lietuvos mokslingje literatiiroje doktrinos prasme', nebuvo analizuotas i3skirtinai

2 7r., pvz.: JARASIONAS, E. Valstybinés valdsios institucijy santykiai ir Konstitucinis Teismas.
Vilnius: TIC, 2003; JARASIUNAS, E. Teisminés valdzios organizacijos ir veiklos konstitucinés
problemos (teisminés valdzios visavertiSkumas, teismy sistemos bei teiséjy ir teismy nepriklausomumas).
IS Lietuvos konstituciné teisé: raida, teisiy apsauga, savivalda: kolektyviné monografija. Vilnius:
Mykolo Romerio universitetas, 2007.

B3 pvz., JARASIONAS, E. Vaistybés valdzios institucijy santykiai ir Konstitucinis Teismas. Op. Cit.
“Ibid., p. 128-129.

> pyz, ABRAMAVICIUS, A. Teisminé valdzia Lietuvos Respublikos Konstitucinio Tesimo
jurisprudencijoje. Justitia. 2005, nr. 4(58), p. 2-10; SINKUNAS, H. Teiséjy nepriklausomumo
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teisiniu-istoriniu aspektu, tuo paciu atskleidziant Lietuvos nepriklausomybés atkiirimo
laikotarpio procesus bei jy priezastis.

Vienas pagrindiniy teismy reformos aspekty — instancinés teismy sistemos
pertvarka, dél kurios buvo sukurta kokybiSkai nauja instanciné teismy sistema, kuri
lémé, kad siekta uZztikrinti asmens teis¢ ] teisingg ir nesaliSkg teismg. Apeliacijos ir
kasacijos instituty reikSme¢ nagrinéje autoriai (pvz., V. NekroSius, A. Driukas, G.
Ambrasaité) palyginus nedaug démesio skyre teisiniams-istoriniams keturiy grandziy
teismy sistemos jtvirtinimo Lietuvoje aspektams (paprastai koncentruojamasi ] teisinius
aspektus, palickant nuosalyje praktinius, tuo metu vis naujai kildavusius sunkumus).

Biity sudétinga kalbéti apie teismy sistemos reforma Lietuvoje, nekreipiant
démesio ] kitus, ne bendrosos kompetencijos teismy pertvarkymo / sukiirimo aspektus —
Konstitucinés justicijos institucijos jsteigimas Lietuvoje (konstitucinés justicijos
isteigimo Nepriklausomybe atkiirusioje Lietuvoje raida i§samiai yra analizave J. Zilys,
V. Sinkevi€ius ir kt.), taréjy instituto atsisakymas, Ukinio teismo jsteigimas — tai yra taip
pat itin svarbiis nagrinéjamo laikotarpio elementai, kurie darbe nagrin¢jami tiek, kiek tai
susije¢ su istorinémis-teisinémis teismy institucinés ir instancinés sistemos kiirimo
Lietuvoje aplinkybémis. Disertacijoje démesys taip pat skiriamas apeliacinio proceso
prigimciai atskleisti bei Sios grandies teismy steigimo biitinybei ir poreikiui.

Dalis disertacijoje panaudotos faktologinés medziagos yra pirmg karta naudojama
mokslo tikslams, kita — sutikrinta pasalinant netikslumus, apibendrinta ir susisteminta
chronologiskai ir dalykiskai. Prie§ pradedant daryti iSvadas, remiantis tokia informacija,
teko ja iSdéstyti apraSomuoju metodu. Dalis panaudotos faktologinés medziagos yra
sunkiai prieinama tiek internetu, tiek ir bibliotekose (pvz., sovietmecio teisés aktai);
jaunesniy karty teisininkai su ja néra dirbe, todél ja taip pat teko pateikti neapsiribojant
tik nuorodomis ] pirminius Saltinius. Atkreiptinas démesys, kad miisy tiriamajame darbe
pirmg karta iSsamiai analizuojama ir apibendrinama archyviné medziaga bei
stenogramos, susijusios su svarbiausiy sprendimy, reformuojant teismy sistema, 1990—
1995 m. priemimu. Konstitucijos prié¢mimo bei Konstitucinio Teismo steigimo istorines-

teisines aplinkybes iSsamiai nagringja J. Zilys, E. JaraSiiinas, V. Sinkevicius. Kita vertus,

jtvirtinimas Lietuvos teisinéje sistemoje. Daktaro disertacija: socialiniai mokslai (teis¢). Vilnius: Vilniaus
universitetas, 2004.
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Nepriklausomybés atkiirimo laikotarpio diskusijos, fiksuotos posédziy stenogramose'®,

atskleistos ne visa apimtimi. PabréZtina, Vakary teisés tradicija egzistuoja Zmoniy
samonéje, o grizimas ] ja, visy pirma, biity revoliucija sgmongje. Stenogramos daug
geriau uz jstatymus ir jy projektus atskleidzia tuos istatymy leidéjy samonéje vykusius

procesus, rimtg vertybiy ir jsitikinimy kaitg, mastymo stereotipy ir naujoviy kova.

TYRIMO METODAI. Lingvistinis metodas naudojamas viso tyrimo metu,
atskleidziant nagriné¢jamy teksty turinj bei jy reikSme. Sisteminis metodas naudojamas
nustatant rySius tarp jvairiy su teismy sistema susiety teisés reiSkiniy, normy, akty,
santykiy, atskleidziant jy kilme, tarpusavio priklausomybg ar vaidmenj teismy sistemoje
ar jos veiklos teisiniame reguliavime, vertinant jvairiy elementy visuma. Sis metodas yra
labai veiksmingas analizuojant nevienodos mokslo vertés informacijos Saltinius:
protokolus, stenogramas, straipsnius ir kitag medziaga, pateikta nepriklausomybés
atkiirimo laikotarpio spaudoje ir leidiniuose. Itin svarbus yra istorinis metodas, kuris
pasitelktas atsigreziant j tarpukario Lietuvos teismy sistemos reguliavimg bei tuometing
teisés doktring (M. Romerio, V1. Macio darbuose). Tokia retrospektyva padeda atskleisti
jvairiy teisés instituty kilme ir raidos dinamikg. Lyginamasis metodas svarbus Siame
tyrime, nes juo taip pat sickiama atskleisti tarpukario Lietuvos valstybés teisinio
reguliavimo jtakg teismy reformai, vykdytai atkuriant Lietuvos nepriklausomybe ir
formuojant blisimg teismy sistemos vizija. Genetinis metodas, vertinant Lietuvos bei kity
valstybiy teismy sistemy teisinj reglamentavimg, taip pat naudojamas, siekiant atskleisti
teisinio reglamentavimo pakeitimy kiirimo / priémimo aplinkybes ir priezastis. Taip pat
naudojami ir Kkiti — loginis, teleologinis ir pan. — metodai. Pabréztina, kad tyrimo metu
pasitelktas interviu metodas, apklausiant 16 asmeny, kurie uzima / uzémé teiséjo
pareigas prie§ atkuriant Lietuvos nepriklausomybe ir (arba) véliau:E. Lauzikas, J,
Prapiestis, V. Masiokas, J. Stripeikiené, A. Norkiinas, A Driukas, L. Garneliené, V.
Razinskaité, A. Drigotas ir kt. Interviuoti asmenys ne tik suteiké papildomy duomeny

apie 1989-1995 m. vykdyta teismy reformg Lietuvoje, tadiau ir pateiké kai kuriy jvykiy

6 pyz., ZILYS, J. Konstitucinés justicijos istakos Lietuvoje. I§ Lietuvos Respublikos Konstitucijos
dvidesimtmetis: patirtis ir isSukiai. Recenzuoty moksliniy straipsniy rinkinys. Vilnius: Lietuvos notary
rimai, 2012, p. 29-53. Taip pat Konstitucijos priémimo klausimai nagrin¢jami, pvz., PRAPIESTIS, J.
Valstybingumo atkiirimo ir Konstitucinio jtvirtinimo iStakose. Jurisprudencija, 2012, nr. 19(3), p. 859-
887.
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asmenin] vertinimg (pvz., Lietuvos Auksciausiojo Teismo likvidavimo, Lietuvos
apeliacinio teismo, apygardy teismy steigimo reikalingumo ir kt.), manytina, Zvelgiant ir
1§ Siandienos pozicijy (juk pasikeité ne tik istorinis laikotarpis, bet ir patys tuometiniy
1vykiy dalyviai).

Siame tiriamajame darbe svarbiausi informacijos Saltiniai gali biti suskirstyti
salyginai j pirminius, t. y. teikian¢ius pirming faktologing informacijg apie nagrinéjamo
laikotarpio jvykius ir antrinius, t. y. padedancius vertinti bei analizuoti tokig informacija.
Pirmuosius sudaro gausi Seimo, kity valstybés institucijy posédziy medZziaga
(stenogramos, protokolai, kurie saugomi tiek Lietuvos Centriniame archyve, tiek Seimo
archyve, taip pat dalis jy pasiekiama internetu), tiek teisés aktai ir jy projektai,
atskleidziantys teisinio reguliavimo pokycius ir tendencijas (Lietuvos Respublikos
Konstitucija, jstatymai, tarptautinés sutartys, Lietuvos Respublikos Konstitucinio Teismo
doktrina, teismy praktika, teisés akty rengimo archyviniai dokumentai, taip pat LTSR
teisés aktai ir kt.). Tuo tarpu antriniai informacijos Saltiniai sudaré salygas ir galimybes
jvertinti tiriamojo laikotarpio medziaga pagrindiniy teisés principy jgyvendinimo
prasme.

Atskleista, apibendrinta ir jvertinta faktologiné medziaga, remiantis ja padarytos
1Svados, suteiké Siam darbui fundamentaligja (teoring) ir taikomajg (prakting) reikSme.
Atskleistos raidos tendencijos, interesy ir doktriny kova, sprestos problemos, idealy ir
tikroves konfliktas yra indélis | teisés istorijos mokslo plétra Lietuvoje, duoda nemazai
medziagos teisés teorijos ir konstitucinés teisés mokslams, taip pat padeda paZzinti
dabarting Lietuvos teismy sistemos biukle, identifikuoti jos trukumus, interpretuoti
siilomus tobulinimo variantus, prognozuoti ateitj. IStirta problematika turi sgsajas ne tik
su sovietmecio ir tarpukario Lietuva, kurios negatyvus ir pozityvus paveldas neabejotinai
padaré jtakg 1990-1995 m. sprendimams, bet ir su dabartimi — daug neseniai vykusiy ar
tebevykstanciy procesy kyla ar susieta su konkreCiais 1990-1995 m. priimtais

sprendimais.

DARBO STRUKTURA, TURINYS, ISVADOS. Darbo struktiira be jZanginés dalies ir
1Svady sudaro keturios dalys.
Atliekant tyrimg pasirinkta teismy sistemos raidos chronologiné bei dalykiné

analizé, t. y. iSskiriami ir nuosekliai nagrin¢jami keturi 1989-1995 m. konstitucinés ir
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ordinarinés teisés lygmenimis vykdytos teismy reformos etapai, kiekvieng i§ jy
analizuojant tam tikry principy jgyvendinimo kontekste: valdZiy padalijimo (siekiant
jvertinti jstatymy leidZiamosios ir vykdomosios valdziy galimybe veikti teisming
valdZig, visy pirma, per teismy steigimg ir kompetencijos paskirstyma, teiséjy atrankg ir
paskyrimg), teismy, teiséjy nepriklausomumo (siekiant jvertinti jy ,,atsparumo® Kkity
valdziy poveikiui laipsnj, €ia skiriant daug démesio teismy darbo organizavimo ir
materialinio apriipinimo bei teiséjy socialiniy garantijy ir drausminés atsakomybes
problematikai), asmens teisés j neSalis$ka ir teisingg teismg (sickiant jvertinti instancinés
teismy sistemos reformos ind¢lj jgyvendinant §j principg).

Pirmasis etapas salyginai gali buti jvardijamas sovietmeio teismy sistemos
demokratizavimo laikotarpiu — nuo 1989 m. iki 1990 m. Teismy santvarkos ir teiséjy
statuso jstatymo priémimo. To laikotarpio problematika daugiausia yra susijusi su teisés
normy, reglamentuojanciy teisé¢jy skyrimg ir jgaliojimus, modernizavimu ir
demokratizavimu (pvz., nustatyta, kad teis¢jas klauso ne tik jstatymo, bet ir sgzinés), taip
pat su kity valdziy jtaka teismy sistemos veikimui ir kt.

Antrasis etapas galéty buti zymimas pradiniu teismy sistemos pertvarkymo
laikotarpiu — nuo Nepriklausomybés paskelbimo 1990 m. kovo 11 d. iki Lietuvos
Respublikos Konstitucijos jsigaliojimo 1992 m. lapkric¢io 2 d. Tuo metu buvo priimtas
1992 m. Teismy jstatymas ir nustatyta tiek nauja ketveriy teismy grandziy sistema, tiek
naujai paskirstytos teismy funkcijos ir graZinta apeliaciné instancija. Kartu buvo
iSreikstas siekis atsisakyti teismo taréjy instituto.

Treciuoju etapu laikytinas laikotarpis nuo Konstitucijos jsigaliojimo 1992 m.
lapkricio 2 d. iki 1994 m. priimto Teismy jstatymo jsigaliojimo 1995 m. sausio 1 d. Tuo
metu koegzistavo naujos konstitucinés nuostatos ir 1992 m. Teismy jstatymo normos.
Istatymy leidéjo démesys buvo sutelktas ] naujo Teismy jstatymo rengimg ir
savarankisSkos ir nepriklausomos konstitucinés justicijos institucijos — Konstitucinio
Teismo — steigimg. Taip pat, buvo nuspresta laikinai jsteigti Ukinj teismg, kuris
spresdavo gincus tarp tikio subjekty.

1995 m. sausio 1 d. yra labiau simboliné teismy reformos pasibaigimo data, nes
ne visi naujai pradéjusiy veikti teismy organizacinés veiklos aspektai galé¢jo biiti
numatyti i§ anksto — po 1995 m. sausio 1 d. iSrySkéjo tam tikri organizaciniai

nesklandumai ir buvo ieSkomi jy Salinimo arba bent minimizavimo biidai. Todél
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ketvirtuoju etapu galima laikyti 1995-1996 metus, kai buvo sprendziami praktiniai 1995
m. sausio 1 d. jsigaliojusio Teismy jstatymo klausimai ir méginama patobulinti kg tik
nustatytg teisinj reguliavimg (pastarasis procesas beveik privedé prie Lietuvos
apeliacinio teismo likvidavimo — t.y. prie dar vieno teismy sistemos reformos etapo). Tik
kai buvo pasalinta §i ,,grésmé*, viskas ,,nusistoveéjo®, teismy reforma tapo vykusiu faktu
— po to teismy sistema buvo 1S tikryjy tik tobulinama, o ne kei¢iama ar pertvarkoma (iki
pat administraciniy teismy steigimo 1999 m., bet tai buty jau Kito atskiro tyrimo
objektas).

Darbo struktiira 1§ esmés atspindi Sig chronologija ir aprépia kiekvienam
laikotarpiui aktualig problematika, nors, Zinoma, ne visada jmanoma nubrézti preciziSkas
ribas, juk daugelis procesy vyko lygiagreciai, tic patys veiksniai buvo susieti tiek su
valdziy padalijimo, tiek ir su Kkitais principais, tod¢l nagrin¢jamos medziagos
»patalpinimas® tam tikrame darbo skirsnyje yra salyginis, atliktas siekiant iSdéstyti
medziagg aiSkiai ir koncentruotai, neatkartojant ir kartu pernelyg mechaniskai
neskirstant glaudziai susiety dalyky.

Disertacijoje daromos tokios iSvados:

1. 1989-1990 m. pradzioje vykes LTSR teismy sistemos, neuztikrinusios asmens
teisés 1 neSaliSkg ir teisingg teismg jgyvendinimo, reformavimas laikytinas daliniu ir
kompromisiniu, neiStaisiusiu esminiy (sovietmec¢io sglygomis — nepataisomy) teismy
sistemos trikumy. Atkiirus Nepriklausomybe, 1§ pradziy (iki 1992 m. sausio 16 d.) buvo
panaudota turima teismy sistema, i§ dalies jg patobulinus ir tuo sudarius prielaidas
autentiskai Lietuvos teismy sistemai sukurti.

2. AutentiSkos Lietuvos teismy sistemos sukiirimo (kol kas tik de jure)
konstitucinés ir ordinarinés teisés lygmenimis pradzia laikytinos 1992 m. priimtos
Laikinojo Pagrindinio Jstatymo pataisos ir Teismy jstatymas. Nauji instancinés ir
institucinés bendrosios kompetencijos teismy sistemy modeliai buvo pasirinkti taikliai
atsizvelgus ] Lietuvos valstybés poreikius ir tarptautinius teisés aktus, bendras Vakary
teisés raidos tendencijas, placiai ir didzigja dalimi pagristai panaudojus tarpukario
Lietuvos patirtj, pagristai atsisakius tam tikro sovietmecio ,,paveldo, panaudojus
(daugiausia racionaliai) turimus teismy sistemos Zmogiskuosius ir materialinius iSteklius.

3. Konstitucinés kontrolés ir specialiai tam skirtos institucijos — Konstitucinio

Teismo — jtvirtinimas 1992 m. Konstitucijoje ir atitinkamy jos nuostaty jgyvendinimas
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1993 m. laikytinas revoliucingu teismy sistemos pokyc¢iu 1992-1994 m., parengtu
remiantis Europos valstybiy patirtimi ir atsizvelgiant j tarpukario Lietuvos istorija.
Konstitucinio Teismo nepriklausomumo uztikrinimas formuojant jj trims valdzioms
laikytinas veiksmingu ir pasiteisinusiu, auksti jo materialinio apriipinimo, teis€jy asmens
nelieCiamumo ir socialiniy garantijy standartai sudaré palankias salygas bendrosios
kompetencijos teismy ir teis€jy nepriklausomumui jtvirtinti 1994-1995 m.

4. 1992 m. Konstitucija sustiprino bendrosios kompetencijos teismy ir teiséjy
nepriklausomumo garantijas, padéjo konstitucinius teismy savivaldos ir biisimy
administraciniy teismy sistemos pagrindus. Taciau bendrosios kompetencijos teismy
reforma vélavo dél laiku nepriimty ar nepakeisty kity tam reikiamy kodeksy ar jstatymy
ir 1éSy, materialiniy ir Zmogiskyjy iStekliy stokos. Véluojant reformai, 1994 m. teko
laikinai jsteigti specializuotg Ukinj teisma, perdavus jam dalj dar nejsteigty apygardy
teismy kompetencijos. 1992-1994 m. pagrindiniu teisés reguliavimo trukumu laikytini
platiis teisingumo ministro jgaliojimai formuojant teiséjy korpusg, varzg teismo ir teiséjo
nepriklausomumg, paSalinti  tik  Konstituciniam  Teismui  pripazinus  juos
prieStaraujanciais Konstitucijai.

5. Priimant 1994 m. Teismy jstatymg, greta aprobuoty, Lietuvos ir kity romany-
germany ir anglosaksy teisés tradicijy Saliy patirtimi gristy sprendimy buvo jtvirtinti ir
nenuosekliis, neracionalils ir nekonstitucingi dalykai. Keliantys didesng grésme teismy
sistemai laikytini (greta minéty teisingumo ministro jgaliojimy) dviguba kasaciné
instancija ir AukSCiausiojo Teismo reorganizavimo problemos sprendimas, reiskes
neracionaly $io teismo likvidavimg ir steigimg i$ naujo ir prieStaraujancig Konstitucijai
jo teiséjy igaliojimy nutraukima pries§ laika.

6. Vykdant bendrosios kompetencijos teismy reforma, pavyko sukurti skaidrig
teis€jy skyrimo, atleidimo 1§ pareigy, drausminés atsakomybés tvarka, nustatyti 1§ esmeés
pakankamas ir adekvacias ekonominei krasSto biiklei teiséjy socialines garantijas. Taciau
zmogiskyjy iStekliy paskirstymas tarp jvairiy grandziy teismy nebuvo optimalus, dél to
susidaré pavojus atsisakyti i§ pradziy per mazai byly turéjusio Lietuvos apeliacinio
teismo ir pradéti kurti nauja trijy grandziy sistemg. Teisingumo ministerija 1§ esmes
deramai jvykdé jai patikétas funkcijas, taciau tai didzigja dalimi priklausé nuo auksto
paties ministro profesionalumo ir asmens savybiy, o ne nuo teisinio reguliavimo
kokybés.
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7. 1996 m. priimti Teismy jstatymo pakeitimai vertintini kaip esminis atitolimas ir
nukrypimas nuo teismy reformos tiksly ir principy, ypa¢ kasacinés instancijos teismo
teisiy suteikimas Lietuvos apeliaciniam teismui. Pagrindinis teigiamas dalykas buvo tas,
kad bendrosios kompetencijos teismy sistema 1§ esmés i8liko tokia, kokia ji buvo sukurta
ir pradéjo veikti 1995 m. sausio 1 d.

8. Teismy sistema, juridiskai pradéta kurti 1992 m. sausio 16 d. Laikinojo
Pagrindinio Jstatymo kai kuriy straipsniy pakeitimu ir papildymu ir pradéjusi
funkcionuoti 1995 m. sausio 1 d., buvo autentiska Lietuvos teismy sistema, akumuliavusi
Lietuvos ir kity Vakary teisés tradicijos (daugiausia jos romany-germany, bet kai kur ir
anglosaksy atmainos) krasty istoring teising patirtj, kiirybiSkai interpretuota, iSvystyta ir
pritaikyta prie aktualiy Lietuvos visuomenés poreikiy, ekonominés ir politinés aplinkos.
Atitinkanti Vakary teisés tradicijg, tarptautiniy akty nuostatas, autentiSka Lietuvos
teismy sistema, nepaisant tam tikry trikumy, pasirod¢ pasitvirtinusi ir patenkinusi

esminius to meto Lietuvos valstybés poreikius.

SVARBIAUSI GINAMIEJI DISERTACIJOS TEIGINIAI yra Sie:

1. 1989-1990 m. pradzioje vykes LTSR teismy sistemos, turéjusios daug esminiy
ir sovietmecio sglygomis nepataisomy truikumy ir neuztikrinusios asmens teisés |
neSaliskg ir teisingg teismg jgyvendinimo, reformavimas laikytinas daliniu ir
kompromisiniu.

2. Nors 1989-1990 m. pradzioje nebuvo sukurtas skaidrus teiséjy rinkimy ir
atleidimo mechanizmas, padedantis uztikrinti jy nepriklausomuma, nebuvo iSsprestos
teis€jy socialiniy garantijy ir asmens nelieCiamumo problemos, visgi pavyko nustatyti
Teismy santvarkos jstatymo virSenybe kity tuo metu teismy santvarkg reguliuojanciy
teisés akty atzvilgiu, jtvirtinti minimalius kvalifikacinius reikalavimus teis¢jams ir
i§spresti dalj kity aktualiy klausimy.

3. Atkurus Nepriklausomybe, 1§ pradziy (iki 1992 m. sausio 16 d.) buvo
panaudota turima teismy sistema, i§ dalies ja patobulinus ir tuo sudarius prielaidas
autentiskai Lietuvos teismy sistemai sukurti.

4. AutentiSkos Lietuvos teismy sistemos sukiirimo pradzia laikytini 1992 m., kai

priémus Laikinojo Pagrindinio [statymo pataisas ir Teismy jstatyma, buvo (kol kas tik de
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jure) konstitucinés ir ordinarinés teisés lygmenimis susigragzintas apeliacijos institutas ir
nustatyta keturiy grandZiy bendrosios kompetencijos teismy institucing sistema.

5. Pasirenkant instancinés ir institucinés sistemy modelius buvo taikliai
atsizvelgta 1 Lietuvos valstybés poreikius ir tarptautinius teisés aktus, bendras Vakary
teisés raidos tendencijas ir istoring Lietuvos patirtj.

6. Teismy reformos normin¢ baz¢ 1992 m. buvo kuriama kaip pagrindg paémus
(daugiausia pagristai) tarpukario Lietuvos teis¢ (teismo kandidaty institutas ir kt.),
pagristai atsisakius tam tikro sovietmecio ,,paveldo® (tar¢jy institutas ir kt.), siekiant
racionaliai panaudoti turimus teismy sistemos zmogisSkuosius ir materialinius iSteklius.

7. Nors valdziy pusiausvyra laikyta jrankiu, galiniu wuztikrinti teiséjy
nepriklausomumg ir apsaugoti asmenj nuo jy SaliSkumo, taciau teismo ir teiséjo
nepriklausomuma 1992-1994 m. varzé jstatymu jtvirtinti platiis teisingumo ministro
jgaliojimai formuojant teis¢jy korpusg, véeliau Konstitucinio Teismo pripazZinti
prieStaraujanciais Konstitucijai.

8. Revoliucingu teismy sistemos pokyc¢iu 1992-1994 m., parengtu remiantis
Europos valstybiy patirtimi ir atsizvelgiant i tarpukario Lietuvos teisés istorija, laikytinas
Konstitucinio Teismo jtvirtinimas 1992 m. Konstitucijoje ir atitinkamy jos nuostaty
1gyvendinimas 1993 m., sudaregs palankias sglygas bendrosios kompetencijos teismy ir
teis€jy nepriklausomumui jtvirtinti 1994-1995 m.

9. 1992 m. Konstitucija sustiprino bendrosios kompetencijos teismy ir teiséjy
nepriklausomumo garantijas, padéjo konstitucinius teismy savivaldos (Teis¢jy taryba) ir
bilisimy administraciniy teismy sistemos pagrindus.

10. Bendrosios kompetencijos teismy reforma vélavo: trijy 1§ keturiy teismy
sistemos grandziy jsteigti 1992 m. rudenj (kaip buvo numatyta) nepavyko dél nepakeisty
Civilinio proceso ir Baudziamojo proceso kodeksy ir kai kuriy kity jstatymy bei
finansiniy ir materialiniy iStekliy stokos.

11. Véluojant teismy reformai, 1994 m. vietoje Valstybinio arbitrazo teko jsteigti
specializuotg Ukinj teismg, perdavus jam dalj dar nejsteigty apygardy teismy
kompetencijos.

12. Priimant 1994 m. Teismy jstatymg, buvo jtvirtinti jau aprobuoti, Lietuvos ir
kity vakarietiSky Saliy patirtimi grjsti dalykai (remiantis romany-germany teisés tradicija
Lietuvos AukSCiausiasis Teismas tapo iSskirtinai kasaciniu teismu; atsizvelgus 1
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anglosaksy tradicijg buvo jtvirtintas ypatingas Lietuvos Auksciausiojo Teismo vaidmuo
formuojant bendrg jstatymy taikymo teismy praktika ir kt.).

13. Kartu nepavyko i§vengti tam tikry normy ir praktiniy Zingsniy nenuoseklumo,
neracionalumo ir nekonstitucingumo, pavyzdziui, priskyrus kasacing¢ funkcijg tiek
apygardy teismams, tiek ir AukS¢iausiajam Teismui, neracionaliai likvidavus ir jsteigus
18 naujo AukSciausigji Teismg bei nekonstitucingai nutraukus prie§ laikg jo teiséjy
1galiojimus.

14. Vykdant bendrosios kompetencijos teismy reforma, pavyko sukurti skaidrig
teis€jy skyrimo, atleidimo 1§ pareigy, drausminés atsakomybeés tvarkg, nustatyti 1§ esmes
pakankamas ir adekvacias ekonominei krasto buklei teis¢jy socialines garantijas.

15. Taciau Zmogiskyjy iStekliy paskirstymas tarp jvairiy grandziy teismy nebuvo
optimalus (apylinkiy teismai ir AuksSc¢iausiasis Teismas buvo perkrauti darbo), o
Apeliacinis teismas 1§ pradZiy beveik netur¢jo nagrin¢jamy byly, dél ko susidare realus
pavojus atsisakyti kg tik sukurtos keturiy grandziy teismy sistemos ir pradéti kurti nauja
trijy grandziy sistema.

16. Teisingumo ministerija 1§ esmés deramai jvykde jai patikétas funkcijas, taciau
tai priklausé labiau nuo asmenybiy, paties ministro profesionalumo, jo teismy sistemos
vizijos, pozitrio ] valdZiy padalijimo, nepriklausomumo ir kt. principus.

17. 1996 m. priimti Teismy jstatymo pakeitimai vertintini kaip esminis atitolimas
ir nukrypimas nuo teismy reformos tiksly ir principy, ypac kasacinés instancijos teismo
teisiy suteikimas Apeliaciniam teismui. Taciau pagrindinis teigiamas momentas buvo
tas, kad bendrosios kompetencijos teismy sistema i§ esmées isliko tokia, kokia ji buvo
sukurta ir pradéjo veikti 1995 m. sausio 1 d. Vélesni Teismy jstatymo ir kity akty
pakeitimai ir papildymai buvo jau esamos sistemos tobulinimas, 0 ne naujos sistemos
kiirimas.

18. Autentiskos Lietuvos teismy sistemos kiirimo procesas, juridiskai pradétas
1992 m. sausio 16 d. Lietuvos Respublikos Laikinojo Pagrindinio [statymo kai kuriy
straipsniy pakeitimu ir papildymu, tapo jvykusiu faktu tik nuo 1995 m. sausio 1 d.
pradéjus veikti likusioms trims i§ keturiy konstituciniu lygmeniu jtvirtinty teismo
sistemos grandziy, o kiti du metai parodé teismy sistemos gyvybingumg ir Lietuvos

valstybés poreikiy atitikimg.
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