VILNIUS UNIVERSITY

RIMANTAS DAUJOTAS

INTERNATIONAL INVESTMENT LAW AND ARBITRATION

Summary of Doctoral Dissertation

Social Sciences, Law (01 S)

Vilnius, 2016



Dissertation defended externally

Scientific Consultant:

prof. dr. Tomas Davulis (Vilnius University, Social Sciences, Law — 01 S).

The doctoral dissertation is defended at the Law Research Council of Vilnius
University.

Chairman — prof. habil. dr. Vytautas Nekrosius (Vilnius University, Social Sciences, Law —
015S).

Members of the Council:
prof. dr. Armanas Abramavicius (Vilnius University, Social Sciences, Law — 01 S);

prof. dr. Helmut Kohl (Goethe-Universitat Frankfurt am Main, Social Sciences, Law — 01
S);

doc. dr. Vigita Vébraité (Vilnius University, Social Sciences, Law — 01 S);

prof. dr. Egidija Tamositiniené (Mykolas Romeris University, Social Sciences, Law — 01 S).

The doctoral dissertation will be defended at the public meeting of the Law Research
Council on 12 October, 2016 at 13:00 a.m. in the Kazimiero Leono Sapiegos (302)
auditorium of Vilnius University Faculty of law.

Address: Saulétekio av. 9, LT-10222, Vilnius, Lithuania.

The summary of the doctoral dissertation was sent out on 12 September, 2016.

The doctoral dissertation is available for review at the library of Vilnius University and on
the website of Vilnius University: www.vu.lt/It/naujienos/ivykiu-kalendorius.



http://www.vu.lt/lt/naujienos/ivykiu-kalendorius

VILNIAUS UNIVERSITETAS

RIMANTAS DAUJOTAS
TARPTAUTINE INVESTICIJU TEISE IR ARBITRAZAS

Daktaro disertacijos santrauka

Socialiniai mokslai, teis¢ (01 S)

Vilnius, 2016 metali



Disertacija ginama eksternu

Mokslinis konsultantas — prof. dr. Tomas Davulis (Vilniaus universitetas, socialiniai
mokslai, teisé — 01 S).

Disertacija ginama Vilniaus universiteto Teisés mokslo krypties taryboje.

Pirmininkas — prof. habil. dr. Vytautas Nekro$ius (Vilniaus universitetas, socialiniai
mokslai, teisé — 01 S).

Tarybos nariai:
prof. dr. Armanas Abramavicius (Vilniaus universitetas, socialiniai mokslai, teisé — 01S);

prof. dr. Helmut Kohl (Frankfurto prie Maino Gétés universitetas, socialiniai mokslai, teisé
—-019);

doc. dr. Vigita Vébraité (Vilniaus universitetas, socialiniai mokslai, teisé¢ — 01S);

prof. dr. Egidija TamoSitiniené¢ (Mykolo Romerio universitetas, socialiniai mokslai, teisé—
01S).

Disertacija bus ginama vieSame Teisés mokslo krypties tarybos posédyje 2016 m. spalio 12
d. 13 val. Vilniaus universiteto Teisés fakulteto Kazimiero Leono Sapiegos (302)
auditorijoje, Saulétekio al. 9, I rimai, Vilnius LT-10222.

Disertacijos santrauka i$siuntinéta 2016 m. rugséjo 12 d.

Disertacijg galima perzitréti Vilniaus universiteto bibliotekoje ir Vilniaus universiteto
svetainéje adresu: www.vu.lt/lt/naujienos/ivykiu-kalendorius.



http://www.vu.lt/lt/naujienos/ivykiu-kalendorius

TABLE OF CONTENTS

I, INTRODUCTION ..ottt ettt ettt ettt ee sttt e s e ste e e s saeeseeeeee e 6
[I. RELEVANCE OF THE TOPIC ....viiuiiieeee ettt ettt 7
1. OBJECT AND PURPOSE OF THE RESEARCH .....ccociieiiieeeeeeeeee e 12
IV. NOVELTY AND ORIGINALITY OF THE TOPIC ....oooviiiiieeeeeeeee e 16
V. SOURCES OF THE RESEARCH........ccoiiiiiisieecse s 18
VI,  METHODOLOGY ....ooitiieieeeiee ettt ettt sttt st ae e e 20
VII. DEFENDED STATEMENTS . ..cuiiiioiite ittt ettt sae e 22
VI MAIN CONCLUSIONS ...ttt ettt 24
IX. AUTHOR’S PUBLICATIONS RELATED TO THE SUBJECT OF THE
DISSERTATION ...ttt ettt ee ettt et e s st e et et e e e et e st e s e e et e e e e eeeseesaeereaaes 28
X. ANNOUNCEMENTS IN INTERNATIONAL SCIENTIFIC CONFERENCES ON
THE THEME OF DISSERTATION ......utiiiitie ittt ee s ene e 28
XI.  INFORMATION ABOUT THE AUTHOR ......ooiiieeecee e, 29
TURINYS

DL TR V7N 07N T 32
X1, TEMOS AKTUALUMAS ...ttt ettt 33
XIV. TYRIMO OBJEKTAS IR THIKSLAS ...ttt 38
XV. TEMOS NAUJUMAS IR ORIGINALUMAS ......cviiieieeee e, 42
XVI. TYRIMO SALTINTAL ...ttt sttt sneesee e 44
XVIL. METODOLOGIIA ...ttt ettt 45
XVIHL GINAMI TEIGINIAL ..ottt 47
XIX. PAGRINDINES ISVADOS ...ttt ettt eee et 49

XX. AUTORIAUS MOKSLINIU PUBLIKACIJU DISERTACIJIOS TEMA SARASAS52

XXI. AUTORIAUS PRANESIMAI, PRISTATYTI TARPTAUTINESE MOKSLINESE
KONFERENCIJOSE IR SEMINARUOSE ... 53

XXII.  INFORMACIJA APIE AUTORIU .....oiiiiiiiiiiieiceee e 54



l. INTRODUCTION

At present, international arbitration faces major challenges. More and more criticism is
heard, especially, in respect to international investment arbitration, stating that private
businesses and large multinational business corporations choose investment arbitration in
order to avoid domestic courts and the intervention of the state into issues, which may
consist public interest. In addition, the rapid growth of investment arbitration disputes has
taken many countries by surprise. The number of these investment disputes and the scope of
the analysed issues, in particular, decisions of the state’s executive authorities, sometimes
associated with issues vital to the state, has showed the extent to which international
investment agreements may affect the matters related to the state’s public interest. Another
important and related aspect is the expansion of the jurisdiction of investment arbitration
tribunals. Tribunal’s jurisdiction in practice often becomes broader and covers much more
questions than the parties-signatory to international investment agreements had originally

envisioned.

This research focuses specifically on investor-state disputes in international arbitration. The
focus falls on the legal assessment of the issues addressed by investment tribunals and the
jurisdiction of an investment arbitration tribunal provided for under bilateral and

multilateral investment treaties and the issue of the expansion of its jurisdiction.

This summary specifies the key points of the carried research. In the beginning, general
information explaining the choice of this topic is provided and the selected direction of the
research is indicated. Then, the scientific objectives and the scope of the dissertation is
defined. The other chapters of this summary provide an explanation of the scientific novelty
of the research and its originality, giving also a short description of the bibliography sources
used in the research. The following chapters of the summary provide a description of the
research methodology and a brief review of the main parts of the dissertation. Finally,
conclusions are provided, as well as the author’s publications, achievements and related

information.



. RELEVANCE OF THE TOPIC

Nowadays, it is difficult to imagine economic, social and environmental development
without investment. Foreign direct investment (or FDI) is one of the main sources of capital
for the developing countries, providing the necessary resources for the development of the
public infrastructure, technology and the strengthening of country’s economic power. In
view of these benefits provided by foreign investment, all countries, both developing and
the developed countries, seek to attract more foreign investment. International investment
agreements - bilateral or multilateral treaties on foreign investment - are one of the principal
means by which countries seek to attract foreign investment. These agreements provide for
guarantees of foreign investment protection, which encourages foreign investors to take
risks and invest in the countries-signatories to such agreements. At present, approximately
3,000 bilateral and multilateral international investment agreements have been concluded
around the world. These agreements and the disputes originated under the basis of the latter

constitute a subfield of the international economic law - international investment law.

Research shows that upon the entry into force of a bilateral investment promotion and
protection treaty (or the BIT), foreign direct investment flows between both parties
significantly increase - up to 30%. The result is the following: BITs create new jobs and
increase the overall prosperity of signatory states. FDI flows increase when investors enjoy
particular minimum legal certainty and predictability and the possibility of compensation
for damage to their investments. Countries have acknowledged this by signing the 1ICSID?
and the New York Convention? which provide for the most frequently used rules of
investor-state dispute settlement (or the ISDS) and the rules on recognition and enforcement
of arbitral awards. Having included the effective ISDS rules virtually in all BITs, the
signatory states agreed to act fairly towards foreign investors, ensure legal certainty and
predictability and accept international arbitration clause as a way to resolve any disputes. In
fact, the substantial and procedural rights provided for in the BITs and the state’s guarantees

for investors namely constitute the promotion of the generally accepted principles of law.

L Convention on the Settlement of Investment Disputes Between States and Nationals of Other States — International
Centre for Settlement of Investment Disputes, Washington 1965.
21958 - Convention on the Recognition and Enforcement of Foreign Arbitral Awards - The New York Convention.
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Specifically, almost all such agreements provide foreign investors with four basic
guarantees associated with the relations between the investors and the country hosting the
investment: protection against discrimination (the most-favoured-nation treatment and the
national treatment); protection against expropriation when it is carried not for the purpose of
public policy and is not compensated properly; protection against unfair and unjust
treatment, e.g. without providing conditions for a fair trial; protection ensuring the
possibility of the transfer of capital. It is important that investment agreements also provide
for an investor-state dispute resolution system. This system allows the investor to file a

claim directly to international arbitration against the authorities of the host state.

Over the last thirty years, major changes took place in international investment law and in
practice. Since 1990, when the first investment arbitration award was rendered in an
investor-state dispute, the number of investment agreements and investment disputes has
grown very rapidly. While the first bilateral investment treaty was signed in 1959, the basic
standards for the protection of investors have been formulated only in the last 10-20 years.
Creation of these standards has been mainly contributed by the practice formed by
investment arbitration tribunals, which is often quite controversial. Particularly
controversial practice has arisen in the analysis of the jurisdiction of investment arbitration

tribunals, its limits and establishment.

The confrontation in the jurisdiction of investment arbitration tribunals is particularly
evident in relation to the conflict of the EU law and bilateral investment treaties. Upon the
entry into force of Article 207 of the Lisbon Treaty, the Treaty on the Functioning of the
European Union (TFEU) gave the EU exclusive competence in the field of foreign direct
investment forming a part of the common commercial policy. In addition, over the past five
years, the EU Commission put particular emphasis on bilateral investment protection
agreements that have been concluded between the EU Member States - the so-called intra-
EU BITs or intra- BITs. Brussels presses the Member States to terminate these BITs. In this
context, one of the main news in the context of the EU international investment protection is

the fact that the EU Commission in the future Transatlantic Trade and Investment



Partnership (TTIP) treaty proposes to create a two-level permanent “public” judicial system

as a counterweight to investment arbitration.

The expansion of the jurisdiction of investment arbitration tribunals is also specified as one
of the main problems of investment arbitration system in the EU context. It is argued that
expansive jurisdiction of an investor-state tribunal often includes questions that cover a very

broad spectrum of the state’s activity and in which the public interest prevails.

The expansion of the jurisdiction of investment arbitration tribunals received a fierce
criticism in other parts of the world as well. For example, in Latin America, bilateral
investment treaties and the consequential investment disputes had a huge impact on the
regulation of international investments in the countries of this region. A large number of
investment disputes even led to the fact that some Latin American countries have decided to
withdraw from the ICSID Convention. The United States of America and the republics of
South Africa also decided to substantially review their investment agreements. Some Asian
countries also decided to withdraw the investment arbitration clauses at all in their bilateral
investment treaties or add more government regulation rights relating to the protection of

employees, the environment or human rights.

It was of the utmost importance for the carried research that the definitions of the investor
and the investment are one of the key elements in determining the scope of application the
rights and obligations under the investment agreements. There are two types of investors:
natural and legal persons. In case of natural persons, the national dependence in investment
treaties is usually based on the laws exclusively adopted by the state. In addition, certain
investment agreements provide alternative criteria, such as the requirement of permanent
residence or registration. The questions related to the national dependence of legal entities is
more complex. International investors today operate in ways that makes it very difficult to
establish their national dependence. Tribunals, when deciding on the nationality of a legal
entity are more likely to accept the criteria of registration or office address, rather than the
criterion of control, unless the control criterion is provided in an investment agreement.

Therefore, in the usual practice, investment agreements specifically establish the objective



criteria on which a legal person is regarded as being a legal entity of certain country — by the
nationality of a signatory state to the agreement or agreed nationality of an investor for the
purposes of specific agreements. Some agreements also provide criteria which may exclude
certain investors from the provided protection under the agreement, such as the denial of

benefits clauses, allowing to exclude certain categories of investors.

The ICSID Convention, which is the main instrument of an investor-state dispute
settlement, limits the jurisdiction of the International Centre for Settlement of Investment
Disputes (ICSID) to the disputes between a state - party to the agreement and the citizens of
other state - party to the agreement. The Convention also provides for specific rules for
determination of the nationality. In respect to natural persons, it is required to determine the
nationality on two important dates: the date of the arbitration agreement and the claim
registration date; the dual nationality is not taken into account when one of the nationalities
is the nationality of the other party of the same dispute. The ICSID jurisprudence in respect
of the nationality of natural persons so far is limited to several cases filed by persons with
dual nationality. In respect to legal persons, the ICSID Convention requires the national
dependence to be determined only by the date on which the parties agreed to submit the
dispute to arbitration and allows not to apply the principle of registration or office if the
parties agree that a legal person is to be regarded as legal person of another contracting state
due to foreign control. The question associated with this problem - to what extent
shareholders can sue for damages incurred by the corporation. Recently, this issue is
resolved in the jurisprudence in favor of the rights of shareholders and the shareholders are

considered to be claimants in respect to the shares owned or controlled by them.

In addition, there is no single definition of foreign investment. Investment agreements
usually define investment in very broad terms. They refer to “any kind of assets” and
provide an illustrative, but usually not exhaustive list of assets, recognizing that the forms of
investment constantly develop. The ICSID Convention does not provide the definition of
the term of investment. However, in practice, certain standard investment characteristics

were established by arbitration tribunals: i) the duration of the project; ii) the regularity of
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profit and return; iii) both sides share the risk; iv) substantial commitments; and v) the

activity must be significant for the development of the host state.

It could be noted that investment dispute tribunals have large mandates of interpretation of
agreements given by the contracting states, but they are often accused of excessively broad
rulings on jurisdiction, i.e. they establish jurisdiction which is not covered by the parties’
agreement. Therefore, after the performance of a comparative analysis of the practice of
investment disputes tribunals relating to jurisdictional issues, it is necessary to determine
whether investment disputes tribunals usually adopt a broader approach to jurisdiction and

whether the expansion of jurisdiction is still an ongoing process.

In this context, it should be noted that there are many ways by which investment disputes
tribunals can overcome barriers of the limits of jurisdiction. These techniques are related to
each other and interact harmoniously. They cover broad interpretations of the principal
concepts such as “protected investors”, “protected investment” and “investment disputes”,
the weakening of the advance jurisdiction conditions, broad application of most-favourite-
nation and the so-called “umbrella” clauses, limited application of the fork-in-the-road
condition, flexible interpretation of the application of investment treaties in terms of time,

facilitating the lower burden of proof for investors and the frequent use of obiter dictum.

In addition, the expansion of the jurisdiction of investment disputes tribunals is the
inevitable result, related to the internal and external causes. The aggressive pressure of
investors, ambiguity of the provisions of investment agreements, tense competition between
the host states seeking to attract foreign investment and underestimated risk of arbitration by
the host states are the external driving forces, and the power of interpretation of investment
disputes by tribunals and deviations in broad interpretation of the norms of jurisdiction

make the institutional bases for the expansion of jurisdiction.

The expansion of the jurisdiction of investment arbitration can occur in three ways. First,
although investment dispute tribunals are ad hoc dispute settlement bodies, they are
competent to determine their jurisdiction and have broad powers of interpretation. Second,

the adopted legal reasoning techniques can increase the stability of the expansion of the
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jurisdiction. Flexible application of the rules of interpretation of agreements and the de facto
precedent are the two most common techniques used by investment tribunals. Third, the
arbitrators sympathizing with the investors strongly support the expansion of the jurisdiction
of the disputes between the investors and the states. The personal qualifications of
arbitrators, their close contacts with investors and the commercial legal thinking have a

significant impact on their priority values when making arbitration decisions.

Therefore, in accordance with an empirical approach to interpretational considerations used
by investment tribunals, it is necessary to determine which arguments are used in the rulings
of the tribunals, how these arguments are used and how they are linked together. The
dissertation does not analyse why certain arguments take precedence over others, or why
those arguments in individual cases are used in one rather than the other way. However, it is
necessary to analyse the general trends in the use of arguments and explain the possible

causes of the occurrence of such trends of expansive jurisdiction.

Based on the aforesaid, the following key issues are relevant in the dissertation: (1) the
extent of the contribution of investment tribunals in the creation of the projected foreign
investment legal framework and expansive jurisdiction which would take due account of the
interests of investors, states and third parties; (2) the extent to which investment tribunals
contribute to the comprehensive development of international investment law; (3) what are

the main trends of the development of the guarantees given to investors.
I1l.  OBJECT AND PURPOSE OF THE RESEARCH

International investment agreements provide investors with a high level of substantive rights
and, more importantly, the procedural rights that allow the implementation of these
substantive rights. Both the investor-claimant and the respondent-state share the right to
appoint the arbitrators. It should also be noted that the interest of protection of investment in
complex cases could compete with the public interests, for instance, health, safety,
environmental and labor rights. Therefore, the parties to an investment agreement have less

control of the arbitration process compared with cross-border litigation. Investment disputes
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tribunals probably do not consider themselves solely as intermediaries between the parties

to the agreement or the dispute.

The purpose of this dissertation is, therefore, a detailed study of the jurisdiction of
investment disputes tribunals and the expansion of their jurisdiction. While seeking this

goal, the following theoretical questions are considered in this dissertation.

First, whether there is a boundary between the expansion of jurisdiction notwithstanding the
intentions of the parties to an investment agreement and the implementation of jurisdiction
in accordance with the given mandate? Where is this limit? In theory, the expansion of
jurisdiction may occur in two scenarios. In the first scenario - a tribunal provides several
possible interpretations of the guarantees given by the arbitration agreement and adopts the
broadest interpretation. In the second scenario - the conditions of the arbitration agreement
and the substantive provisions are clear and the coverage of the jurisdiction of the tribunal is
limited by preconditions - the “width” or “depth” of the agreement. But often the tribunal
chooses to move the boundaries or extend its jurisdiction coverage. However, the difference
between these two scenarios is only a matter of degree, since there are no universal and
clear boundaries. The claimants-investors and the respondents-states usually have opposite
positions and a different understanding of the scope of the investment agreement. For
example, in terms of the scope of a “protected investment”, the claimants-investors do not
hesitate to say that investment agreements include assets of any kind. However, the
respondents-states argue that the assets that do not have investment characteristics, such as
commercial contracts and government bonds, do not constitute a “protected investment”

under investment agreements.

Similarly, while setting preconditions for the initiation of arbitration (for instance, the “fork-
in-the-road” condition), the claimants-investors generally expect that these conditions are
not binding and they can be avoided, while the respondent-state believes that the non-
compliance with the preconditions determines the absence of jurisdiction. Investor-state
arbitration tribunals are often faced with contradictory arguments on the interpretation of the

agreement. Therefore, the task of this dissertation is to analyse how the tribunals adopt their
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decisions on jurisdiction and the provided guarantees, taking into account opposite

interpretations by the parties to such agreements.

Second, to what extent the jurisdiction is reasonable and appropriate? Is the expansion of
jurisdiction illegal? In other words, jurisdiction is not a worthless label - it is often a matter
of perspective. This dissertation deviates from the assumption that the expansion of the
jurisdiction of investment tribunals is unlawful or unwarranted. Scientific opinions on the
subject vary considerably and particularly discuss whether the establishment of the broad
jurisdiction of investment disputes tribunals determines a legitimate crisis. Sometimes it is
argued that the tribunals, when extensively interpreting an investment agreement and
particular clauses, such as the most-favourite-nation and the so-called “umbrella” clauses,
go beyond the limits of the parties’ agreement and thus violate the legitimate base of the
investment arbitration. Others, on the contrary, believe that the determination of jurisdiction
under the most-favourite-nation and the so-called “umbrella” clauses is a permissible
interpretation, since the conditions of the agreements are broad by themselves. These two
trends of interpretation are based on the same philosophy - all or nothing. In one extreme,
the broad application of the investment agreement is considered illegal. According to the
other extreme, the proponents of the broad interpretation of an investment agreement argue
that this is the true will of the parties. However, neither the simplification of legitimacy nor
its exaggeration do not convey the entire history of investment arbitration. The “grey zone”

inevitably exists.

Investment contracts can be applied with a wide or a narrow interpretation — as if the
provisions are an accordion. The fact that the tribunals prefer to use wide interpretation is
not necessarily a bad or a good thing. This dissertation aims to analyse whether the tribunals
tend to rely on broad interpretations and how the parties to investment agreements react to
it. The study also states that the parties’ clear acceptance of the jurisdictional expansion of

the tribunals or its tacit tolerance can restore the legitimacy of the investment arbitration.

Of course, the analysis of the jurisdiction of an international dispute settlement body is not a

mechanical process without a subjective assessment, but rather a clarification of how it

14



perceives itself. International courts can be very creative and be able to significantly expand
the scope of and coverage of the application of their jurisdiction. This dissertation also pays
great attention to the preferences of investment tribunals and the impact of arbitral decisions

on the behaviour of the parties to agreements.

Thirdly, whether the expansion of the jurisdiction of investment tribunals in specific cases
show the overall trend of the expansion of jurisdiction? Investment tribunals are ad hoc
courts that aim to resolve individual disputes. So far, there is no single permanent
investment dispute tribunal. For this reason, there is a possibility that different ad hoc
tribunals have different interpretations of the same legal issue. Many scholars believe that
the inconsistency of the decisions of different tribunals is a serious enough phenomenon to
cause a legitimate crisis of the investor-state arbitration system. However, it seems that in
this respect it is being greatly exaggerated. In fact, the investor-state arbitration community,
including the arbitrators, lawyers, parties to investment agreements, parties to disputes and
scholars refer to the previous arbitration awards. A closer examination of the practice of
investment arbitration shows that tribunals actually follow an informal de facto precedent
system. Usually tribunals are reluctant to openly criticize previous awards and often cite
them in order to support their decisions and to contribute to the sustainable development of
international investment law, in spite of individual cases. Tribunals are interested in
maintaining and strengthening the international investment protection regime, in particular

the investor-state arbitration system.

While analysing what arguments the tribunals use for the interpretation of the jurisdiction of
investment agreements and the provided guarantees, we can distinguish tribunals that refer
solely to the arguments of the parties and the tribunals that perform more independent
assessment of possible interpretation arguments. The more the tribunal is limited to the
arguments of the parties, the more it can be considered as a “dispute-oriented” tribunal. As
for how tribunals use interpretational arguments, tribunals may be distinguished which only
give the arguments that support their conclusion, and the tribunals, which provide all the

related arguments and then, on the basis of a general assessment, make conclusions. The

15



more the tribunal is limited to the arguments needed to justify its conclusion, the more it can

be considered a “dispute-oriented” tribunal.

In terms of the scope by which the tribunals distinguish the explanation of the facts and the
application of the rules to the facts, it is possible to identify the tribunals which clearly
distinguish those aspects of the decision and the tribunals, which refer to the general overall
assessment. Therefore, it could be argued that the more the tribunal bases its decision on a
general assessment, the more it can be considered to be a “dispute-oriented” tribunal, and
the tribunal, which delimits the explanatory questions and solves them independently from
the facts of the case is a “legislator-oriented tribunal”. Therefore, this dissertation attempts
to assess whether investment tribunals in general can be inserted into a continuum, which
consists of the “dispute-oriented tribunals” and the “legislator-oriented tribunals”. It has
been observed in the dissertation that the approaches of individual investment tribunals

differ greatly.

In these circumstances, one of the set goals of this dissertation is to assess the extent to
which the consistency and predictability is guaranteed in the practice of investment
arbitration tribunals. It also aims to examine the extent to which investment tribunals
comply with the direction of the activity of other international courts, and whether they

contribute to the “fragmentation” of the international courts.

IV. NOVELTY AND ORIGINALITY OF THE TOPIC

The scope of the research of the dissertation is interdisciplinary and covers the issues of
international relations, international law, international trade and investment, foreign
investment disputes, internationalization and globalization of business. Such integration of
different disciplines is necessary to assess a very specific issue of the jurisdiction of the

investor-state arbitration tribunal.

It should also be noted that the legal doctrine has not yet discussed in detail the issue of the
expansion of the jurisdiction of investor-state arbitration tribunals and the guarantees given
to the investors, especially in the Lithuanian language. It is certainly not a new topic in the

assessment of the standards of the jurisdiction of investor-state tribunals, however, the
16



expansion of jurisdiction and its complexity has not been thoroughly analysed yet. Although
opinions on the possibility of expanding jurisdiction of investor-state tribunals is different,
the practice has shown that the existing approach to this question is quite inconsistent. This
circumstance can be seen as encouraging to research the issue of the expansion of the
jurisdiction of investor-state arbitration tribunals and the provided guarantees - this basically

defines the objective of this study.

Another incentive to take this theoretical task is the development of free trade agreements,
which only proves once again that jurisdictional requirements of the BITs are very
important. Among other things, the corporate structuring allows investors to structure their
investments in the most favourable way for the purpose of using any relevant BIT. In this
regard, the legal doctrine has long used the argument that investment tribunals must
endeavour to examine all layers of the corporate structure in order to actually set the “right”
nationality and jurisdiction. For this reason, this study will make a very important
contribution, enabling to assess in a new way whether a particular investor and the
investment are entitled for the protection under investment agreements, despite the fact that
the latter do not have certain necessary nationality or characteristics. In view of the latter
circumstance, the research makes a significant contribution to the examination of

international investment law.

The literature on international tribunals usually pays attention to describe and analyse the
main features of the tribunals, in particular, the issues of their establishment, jurisdiction,
procedures, consequences of awards and the relationship with other international courts.
Some authors focus on how the tribunals interpret arguments in their legal conclusions.
Studies dealing with the motives of the tribunals often perform this in the form of a series of
analyses, and through a broad analysis of the “actual” causes of interpretation of the
tribunals. This research differs from the aforesaid studies since it identifies the categories of
interpretive arguments and uses them to investigate to what extent and how arguments are

used.
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Since all these new factors related to the practice of the expansion of the jurisdiction of
arbitration tribunals have began only in the last 20 years, a number of theoretical and
practical issues raised by them have not been answered yet. Only a few studies have been
performed on the basis of the modern practice of investment tribunals. It also has not yet
been analysed in detail the impact of the expanded jurisdiction of investment tribunals
established under bilateral and multilateral investment agreements. In Lithuania, no research
on the subject has been performed yet. Therefore, this dissertation aims to fill those gaps of

scientific studies.

The dissertation also aims to contribute not only in theory but also in practice to a better
understanding of the investment arbitration, its improvement and further development in

practice.

Among other things, by this dissertation is also expected to draw the attention of the
Lithuanian academic community to the peculiarities of the investment arbitration as an
important source of international private and public international law, and encourage further
research in this area. The dissertation can also be useful in the development, improvement
or implementation of study programs in the field of international arbitration and other
related subjects. On the other hand, this dissertation should be useful for practitioners. Legal
practitioners may find useful methodological guidelines in it that will help them to better
understand the jurisdiction of the investment arbitration tribunal and the guarantees
provided to investors, as well as their interpretation and application in practice. It is also
expected that this dissertation will benefit the Lithuanian authorities involved in the
formation, implementation and monitoring of the Lithuanian international economic
relations, in particular, those, which are directly related to the bilateral or multilateral

investment treaties.
V. SOURCES OF THE RESEARCH

While researching the questions raised in this dissertation, mainly international investment
agreements and the awards of investor-state arbitration tribunals were used. The

international investment agreements, cited in the dissertation, are available in the UNCTAD
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database of international investment agreements

(http://investmentpolicyhub.unctad.org/l1A) and the website on international treaty

arbitration (http://italaw.com/).

The investor-state arbitration cases are available in the ICSID case database
(https://icsid.worldbank.org/apps/ICSIDWEB/cases/Pages/AdvancedSearch.aspx) and the

website on international treaty arbitration (http://italaw.com/). The international treaties and

cases referred to in the dissertation are available on other sources as well.

Links to legal documents as a primary source of the material used in the dissertation are
provided, especially primary sources (cases, agreements, regulations, rules, municipal
ordinances and related government information), as well as secondary sources (textbooks,
treatises, monographs, articles, complaints, comments, etc.), which are basically accessible
publicly — on governmental websites and online databases (International Law Reports;
European Journal of International Law, International Court of Justice; HeinOnline,

LexisNexis; Quicklaw, Westlaw, etc.).

In addition and in accordance with the analysed specific research issue in question, the
opinions of other scholars and practitioners in the field international investment law were

also referred to.

This study also aims to provide not a traditional legal analysis, the so-called “letter of the
law” (issues, rules, analysis, conclusions), but an approach of determination of relevant
issues that could help to identify the gaps of scientific research and contribute to the

accumulation of knowledge in this academic discipline of international investment law.

It should also be noted that the investment tribunals dealing with investor-state disputes
mainly faced with the issues of interpretation, which relate to the following seven sets of
rules (legal sources): the ICSID Convention, multilateral investment agreements, bilateral
investment treaties (including the separate investment chapters of “economic integration
agreements”), customary international law, general principles of law, specific agreements or
awards and national legislation. The documents on the basis of which cases are referred to

the investment arbitration often establish the applicable rules as well. Otherwise, Article 42
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(1) of the ICSID Convention is applied: “The Tribunal shall apply the law of the
Contracting State party to the dispute (including its rules on the conflict of laws) and such
rules of international law as may be applicable”. This dissertation focuses on international
investment law, hence it does not deal with attitudes of national courts when they interpret
domestic legislation, administrative decisions or private contracts. In addition, the
dissertation analysed the approaches of the tribunals when they establish the facts and apply

the relevant investment law rules to them.
VI. METHODOLOGY

In order to carry out a comprehensive holistic study, theoretical and empirical research
methods were used. First of all, in order to reveal the content of legal norms and investment
arbitration awards, to assess the analysis provided for in the legal doctrine, as well as to
structure such arguments and conclusions, this dissertation has widely used the logical
method. The historical method was used mainly in the first part of the paper, when
analysing the development of the norms of international investment law and the basic
principles governing the jurisdiction of the investment tribunal. A detailed historical
analysis of the legal regulation and the assessment of bilateral and multilateral investment
agreements allowed to form a comprehensive view of historical trends, their assessment and

the prevailing position of investment tribunals.

However, this dissertation is based primarily on a normative analysis, empirical research,
the analysis of the interests and a comparative analysis. For the following reasons, the
normative analysis was used in the entire dissertation. First, a tribunal constituted under the
norms of international investment agreements is the basis of an investment arbitration.
Although investment agreement tribunals cannot isolate themselves from the balancing
between the political considerations and interests, they cannot deviate too far from the
normative base. The normative basis is the reason of the existence of investment agreement
tribunals. Second, the normative analysis of international investment agreements helped to
assess the usual meanings of the terms of the agreements and thus measure the extent of the

expansion of the jurisdiction of international investment tribunals. Third, a high level of
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legal reasoning also strengthens the authority of investment agreement tribunals, since the
balancing between politics and private interests applied by the tribunals can only be done in
the form of legal reasoning. The research of the legal methods, used by investment
agreement tribunals, allowed to look at the potential strategies intended to examine the

ruling of broad scope on jurisdiction.

While using the empirical research method, the dissertation also analyses in detail the legal
positions of investment agreement tribunals on jurisdiction. In order to examine whether the
tribunals expand their jurisdiction and to what extent, the attention was also focused on the
actually used interpretation methods and the legal reasoning of the tribunals. Even if a
tribunal states that it strictly complies with the applicable investment agreement, its award
may prove to be an expansive ruling. It is important what the tribunals do, rather than what
they say they do. For example, it cannot be abstractedly said whether the awards of the
tribunals have the impact of precedent on investor-state arbitration and what is the extent of
these effects. Empirical research of arbitration cases must be carried out in order to make
relatively objective and reasonable conclusions. As for the arbitrators and their views are
concerned, empirical research of the nationality of arbitrators, the area of their expertise,
identity, the number of appointments and their voting history may be useful. Of course, an
empirical analysis cannot provide sufficient evidence on subjective approach of arbitrators
to the investors, but at least it represents a great probability of such positive attitude of

arbitrators in respect to specific investors.

Finally, for the research of specific characteristics of investor-state arbitration, the
comparative method was applied in this dissertation. One of the primary intentions of the
creation of the investor-state arbitration mechanism was the “depoliticization” of investment
disputes, i.e. removal of disputes from the political and diplomatic arena and its transfer to
the forum of the tribunals. According to the investor-state arbitration mechanism, investors
generally are not obliged to use national remedies and maintain the control of international
claims without relying on political discretion of their home countries. The dissertation
researches the issues of the jurisdiction of investor-state arbitration in the background of the
large-scale international dispute awards and in this way the similarities and differences from
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the other international dispute settlement mechanisms are established, such as diplomatic
protection, cross-border arbitration and international commercial arbitration. The focus is
specifically paid on the investor-state arbitration of ad hoc nature and its asymmetrical

structure.

The carried analysis of the recent works in this field showed that the assessment of the
jurisdiction of arbitration tribunal in investment arbitration and the powers of the tribunal
remains a contentious issue, therefore this research is aimed to join the ongoing debates by
presenting a reasoned and critical analysis of investment arbitration, thus contributing to the
academic discussions and the implementation of foreign investment policy not only in
Lithuania, but also in the international investment law systems. The author of the
dissertation is not only a theorist, but also a practitioner, specializing in the field of
international investment law, thus his experience allowed to consider the issues universally

and make suggestions, which can be successfully applied in practice.
VIl. DEFENDED STATEMENTS

The dissertation is divided into five chapters. Chapter 1 provides a review of the origins of
international investment law and it’s sources. This Chapter also examined the origins of
international investment agreements, new negotiations and international investment

agreements of a new model.

Chapter 2 begins the main parts of the dissertation. The interpretation and explanation of
investment agreements and the introduction to the regulation of the jurisdiction of
investment arbitration tribunal are discussed in detail. In addition, the impact of precedents

and the national law is considered.

Chapters 3 and 4 are the most important parts of the dissertation. These Chapters,
respectively, address the key grounds of the jurisdiction of investment arbitration tribunals -
the concepts of the “protected investor” and the “protected investment”. The arguments
presented in these Chapters are interconnected and support each other. When analysing the
concept of the investor, attention is focused on the determination of nationality of the

investor, especially when legal persons are analysed. Not only the theoretical problems of
22



corporate nationality are discussed, but also the treaty shopping practice and the denial of

benefits clauses.

When analysing of the concept of investment, the constituents of the concept of investment
are analysed when determining the jurisdiction of the tribunal. It is assessed which and what
assets fall into the definition of investment and also what economic activities are considered
to be investment. In addition, the ratio of the ICSID Convention and the concept of

investment are studied.

After a comprehensive research of the practice of investment agreement tribunals relating to
the issues of jurisdiction, the dissertation establishes that investment agreement tribunals
usually take expansive (widening) approach to jurisdiction. It was also found that the
jurisdiction of investment arbitration tribunals is still being expanded. In addition, it was
also established that there are many ways for the investment agreement tribunals to go
beyond their jurisdictional boundaries. These techniques are often interrelated and
consistent with each other. They include broad interpretations of the principal concepts such
as “protected investors”, “protected investment” and “investment disputes”, the weakening
of the advance jurisdiction conditions, broad application of the “most-favourite-nation” and
the so-called “umbrella” clauses, limited application of the “fork-in-the-road” condition,
flexible interpretation of the application of investment treaties in terms of time, facilitating

the burden of proof for investors and the frequent use of obiter dictum.

Chapter 4 further researches the standards of the protection of investors, their application
and interpretation, which also fall accordingly to the sphere of the jurisdiction of the
arbitration tribunal in the manner by which the arbitral tribunal has the right to identify and
investigate specific violations of the rights of investors. This Chapter is useful because it
helps to answer the questions why investment agreement tribunals have the opportunity and
are willing to expand their jurisdiction. Therefore, this Chapter analyses both external and

internal causes.
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Chapter 5 also analyses the specific rules of procedure of the investment arbitration, which
again allows arbitration tribunals to expand their jurisdiction using both the “fork-in-the-

road” and the “umbrella” clauses.

Chapters 4 and 5 establish that the aggressive pressure of investors, ambiguity of the
provisions of investment agreements, tense competition between the host states seeking to
attract foreign investment and underestimated risk of arbitration by the host states are the
external driving factors. The ability and propensity of investment agreement tribunals to

expansively interpret their jurisdiction is determined by the following three aspects.

First, although investment dispute tribunals are ad hoc dispute settlement bodies, they are
competent to determine their jurisdiction and have broad powers of interpretation. Second,
the adopted legal reasoning techniques can increase the stability of the expansion of the
jurisdiction. Flexible application of the rules of interpretation of agreements and the de facto
precedent are the two most common techniques used by investment tribunals. Third, the
arbitrators sympathizing with the investors strongly support the expansion of the jurisdiction
settling disputes between the investors and the states. The personal qualifications of
arbitrators, their close contacts with investors and the commercial legal thinking have a

significant impact on their priority values when making arbitration decisions.
VIII. MAIN CONCLUSIONS

The terms, benefits and risks and the consequences of the conclusion of an investment
agreement are quite contradictory. On the one hand, it must be concluded that international
investment agreements - bilateral or multilateral agreements on foreign investment - are one
of the principal means by which the states attract foreign investment. Developing countries,
which conclude more bilateral investment protection agreements with developed countries,
attract more foreign direct investment flows. In the limited context of international treaties
or customary law protection for investors, a separate state gains a competitive advantage as
a location for investment, if it signs a bilateral investment protection agreement. Therefore,
there is reason to believe that investment promotion and protection agreements act as the

substitutes of the high quality work of public institutions.
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On the other hand, it must be concluded that investment agreements, which were considered
to be declarative arrangements intended to create warm diplomatic and economic relations,
led to costly international disputes. The number of investment disputes and the scope of the
analysed issues and, in particular, the decisions of the executive authorities of the state
related to the issues vital to the state, often become the subject of investment arbitration
proceedings. Therefore, investment arbitration can affect and influence the issues of the
public interest of the state. In fact, the award of an investment arbitration tribunal may
complicate the regulation of health care, environmental protection, security and even
finances. Using the expansionary jurisdiction of arbitration tribunals, investors can sue the
governments in international arbitration and demand to fully compensate for the expected

profit reduced by the regulatory changes.

After the comprehensive research of the practice of investment agreement tribunals on the
issues of jurisdiction, this dissertation establishes that investment agreement tribunals
usually take a broad approach to their jurisdiction. It was also established that the practice of
the expansion of jurisdiction is still ongoing. There are many ways for investment
agreement tribunals to go beyond their jurisdictional boundaries. These techniques are often
interrelated and consistent with each other. They include broad interpretations of the
principal concepts such as “protected investors”, “protected investment” and “investment
disputes”, the weakening of the advance jurisdiction conditions, broad application of the
“most-favourite-nation” and the so-called “umbrella” clauses, limited application of the
“fork-in-the-road” condition, flexible interpretation of the application of investment treaties
in terms of time, facilitating the burden of proof for investors and the frequent use of obiter

dictum.

It was also found that, on the one hand, investment agreement tribunals have the
opportunity and are willing to expand their jurisdiction. On the other hand, the parties to
international agreements also have the ability to control the depth and width of the expanded
jurisdiction of investment agreement. In order to reduce the impact of the expansion of the

radical and highly inappropriate jurisdiction of the tribunals, the states can do so by
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selecting arbitrators with caution, initiating “the state and the state” arbitration proceedings,

requesting to annul the awards of arbitration tribunals and refusing execution of the awards.

The aim to review the rules of investment arbitration and strengthen the participation of the
non-parties to the dispute in investor-state arbitration, improve the ex ante and ex post
control by the parties to international treaties via the provisions of investment agreements
and even withdrawal from the international investment treaties and investor-state arbitration

mechanisms can also encourage tribunals to respect the common intention of the parties.

It is worth noting that the issue of the need to control the expansive jurisdiction of tribunals
and how to implement this control depends on the political priorities and interests of the
contracting states. However, the ability of the contracting states to control the jurisdiction of
tribunals is limited when countermeasures are no longer active. The costs related to the
conclusion of international investment agreements and their modification and withdrawal
from the investment agreement regime can basically prevent the Contracting States to take

action against the expansion of the jurisdiction of investment tribunals.

However, it must be concluded that this risk created by investment agreements is fading as
the free-trade agreements of a new type provide more rights to the states, for example, the
right to regulate and achieve the objectives of public policy such as public health, safety,
environmental protection, cultural development or the protection of employees. Thus, it can
be concluded that securing of broader regulatory powers in the new investment promotion
and protection agreements may in the future lead to reduction in the number of investment

disputes.

Almost all investment agreements grant foreign investors four basic guarantees associated
with the relations between investors and the host state: protection against discrimination
(“most-favourite-nation” treatment and the national treatment); protection against
expropriation, when it is carried out for the purpose of public policy and is not compensated
properly; protection against unfair and unjust treatment; protection ensuring the possibility
of the transfer of capital. However, it must be concluded that the awards of investment

tribunals are often contradictory and inconsistent in respect of these guarantees. On many
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occasions, the tribunals, while deciding cases, made different conclusions on similar issues.
For example, tribunals often differently interpreted the conditions of investment agreements
on protection against unfair and unjust treatment or expropriation. The same is true of the
interpretation of the “umbrella” clause and the compliance with the conditions of the so-
called “waiting” periods. The reaction of tribunals to these provisions was not uniform. In
some cases, the tribunals found that the non-compliance with the conditions of the waiting
periods did not affect the jurisdiction. In other cases, the opposite conclusions were made.
The findings of the tribunals also differed in the interpretation of the “most-favourite-

nation” clause.

It must be concluded that the inconsistency of the awards of investment arbitration tribunals
may lead to the possibility of refusal of the investment arbitration as a dispute resolution
method, thus it is necessary to solve the problem through the institutes of annulment of the
awards of the tribunal and the precedent. The ICSID system provides for limited and finite
grounds for annulment of the awards, e.g. parties cannot derogate from or transform the
award annulment process into the appeal process. Therefore, it is not possible to create an
appeal body in the ICSID system. In this regard, it must be concluded that every investment
arbitration tribunal must strictly adhere to the previous decisions of the tribunals, to create a
coherent and consistent practice of the tribunals. The tribunals must rely on precedents, take
account the legal implications of the binding norms of customary international law applied
to such scope and only to the extent that they relate specifically to the investigated particular

case.

In these circumstances, it is appropriate to conclude that the investment tribunals are more
oriented not “to the legislator” but “to the dispute”. However, it does not seem reasonable to
conclude that the investment tribunals generally contribute to the “fragmentation” of

international law or international tribunals.
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XIl. JVADAS

Siuo metu tarptautinio arbitra¥o procesas susiduria su dideliais i§$ukiais. Vis daZniau
girdima kritika, ypa¢ tarptautinio investicinio arbitrazo atzvilgiu, kurioje teigiama, kad
privatus verslas ir ypa¢ didelés tarptautinés verslo korporacijos renkasi investicinj arbitraza
norédamos iSvengti nacionaliniy valstybés teismy ir valstybés jsikiSimo j klausimus,
kuriuose gali vyrauti vieSasis interesas. Be to, staigus investiciniy arbitrazo gincy skaiciaus
augimas daugelj valstybiy uZklupo netikétai. Siy investiciniy ginéy skai¢ius ir analizuojamy
klausimy apimtis, o biitent, valstybés vykdomosios valdZios sprendimai, kartais susije¢ su
gyvybiskai svarbiais valstybei klausimais, parodé¢, kokiu mastu tarptautiniai investicijy
susitarimai gali paveikti valstybés vieSojo intereso klausimus. Kitas svarbus aspektas yra
investiciniy arbitrazo tribunoly jurisdikcijos iSplétimas. Tribunolo jurisdikcija praktikoje
daznai tampa platesné ir apima zymiai daugiau klausimy nei i§ pradziy jsivaizdavo Salys

pasirasancios tarptautinius investicijy susitarimus.

Atliktame tyrime pagrindinis démesys skiriamas biitent investuotojo ir valstybés gincams
tarptautiniame arbitraze. Koncentruojamasi ] klausimy kuriuos nagrinéja investiciniai
tribunolai teisin] jvertinimg bei investicinio arbitraZzo tribunolo jurisdikcijg, nustatytg
dviSalemis ir daugiaSalémis investicinémis sutartimis bei Sios jurisdikcijos iSplétimo
problema.

Sioje santraukoje atskleidZiami pagrindiniai atlikto tyrimo ypatumai. Pradzioje pateikiama
bendrojo pobiidZio informacija paaiSkinanti kodél buvo pasirinkta $i tema ir nurodoma
pasirinkta tyrimo kryptis. Tuomet apibréziami moksliniai tikslai ir disertacijos apréptis.
Santraukos tgsinyje iSaiSkinamas mokslinis tyrimo naujumas ir originalumas, pateikiant
trumpg tyrimui naudoty Saltiniy apraSymga. Tolesniuose santraukos skyriuose aprasoma
tyrimo metodologija ir pateikiama glausta pagrindiniy disertacijos daliy apzvalga. Galiausiai
pateikiamos tyrimo iSvados ir nurodomos autoriaus publikacijos, pasiekimai bei anketiniai

duomenys.
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XIll. TEMOS AKTUALUMAS

Siais laikais sunku jsivaizduoti ekonomine, socialine ir aplinkosaugos plétra be investicijy.
Tiesioginés uZzsienio investicijos (arba — TUI) yra vienas 1§ pagrindiniy kapitalo Saltiniy
besivystanCioms valstybéms, suteikiantis reikalingus iSteklius valstybés infrastrukttiros
plétrai, technologijy vystymuisi bei jos ekonominio pajégumo didinimui. Atsizvelgiant j Sig
uzsienio investicijy suteikiamg naudg, visos valstybés, tiek besivystancios, tiek
iSsivysciusios, siekia pritraukti kuo daugiau uZzsienio investicijy. Tarptautiniai investicijy
susitarimai — dvisaliai ir daugiaSaliai tarpvalstybiniai susitarimai dél uZsienio investicijy —
yra viena i$ pagrindiniy priemoniy, kuriomis valstybeés tikisi pritraukti uzsienio investicijy.
Siuose susitarimuose suteikiamos uZsienio investicijy apsaugos garantijos, o tai skatina
uzsienio investuotojus rizikuoti ir investuoti tokius susitarimus pasirasiusiose valstybése.
Siandien yra sudaryta mazdaug 3000 tokiy dviSaliy ir daugiasaliy susitarimy visame
pasaulyje. Sie susitarimai ir jy pagrindu kile investiciniai gindai sudaro tarptautinés

ekonominés teisés posakj — tarptauting investicijy teisg.

Tyrimai rodo, kad jsigaliojus dvisalei investicijy skatinimo ir apsaugos sutar¢iai (arba -
DIS), tiesioginiy uzsienio investicijy srautai tarp abiejy susitarianiyjy Saliy Zymiai
padidéja — iki 30 %. To rezultatas — DIS kuria naujas darbo vietas ir didina bendra valstybiy
nariy gerove. TUI srautai did¢ja, jei investuotojai turi tam tikrg minimaly teisinj tikrumg ir
numatomumg bei galimybe gauti kompensacijg uz zalg jy investicijoms. Valstybés narés tai
pripazino masi$kai pasiraSydamos ICSID® ir Niujorko Konvencijas*, kuriose pateiktos
daZniausiai naudojamos investuotojo ir valstybés gincy sprendimo taisyklés (ISDS) bei
arbitrazo sprendimy pripazinimo ir vykdymo taisyklés. [traukdamos veiksmingas ISDS
taisykles praktiskai j visas DIS, valstybés narés susitaré¢ sgziningai elgtis su uzsienio
investuotojais, uztikrinti teisinj tikruma ir nuspéjamuma bei priimti tarptautinio arbitrazo

salyga kaip buda spresti visus iSkilusius gincus. IS tiesy, esminés ir procesinés teises

31965 m. Konvencija dél valstybiy ir kity valstybiy pilie¢iy gindy investicijy srityje sprendimo (toliau tekste — ICSID
Konvencija).
41958 mety Niujorko konvencija dél uZsienio arbitrazy sprendimy pripaZinimo ir vykdymo (toliau tekste — Niujorko
konvencija).
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numatytos DIS ir valstybiy garantijos investuotojams yra biitent visuotinai pripazjstamy

teisés principy skatinimas ir puoselé¢jimas.

Konkreciai beveik visuose tokiuose susitarimuose uZsienio investuotojams suteikiamos
keturios pagrindinés garantijos, susijusios su investuotojy ir investicijas priimancios Salies
santykiais: apsauga nuo diskriminacijos (didziausio palankumo rezimas ir nacionalinis
rezimas); apsauga nuo ekspropriacijos, kai ji vykdoma ne vieSosios politikos tikslu ir
tinkamai nekompensuojama; apsauga nuo nesgziningo ir neteisingo rezimo, pvz., nesudarant
salygy vykdyti s3aziningg teismo procesa; apsauga, uztikrinanti kapitalo pervedimo
galimybe. Svarbu tai, kad investicijy susitarimuose taip pat numatyta investuotojy ir
valstybés ginfy sprendimo sistema. Ji leidZia investuotojui tiesiogiai pateikti ieSkinj

tarptautiniame arbitraZe pries$ investicijas priémusios Salies valdzios institucijas.

Per pastaruosius trisdeSimt mety tarptautingje investicijy teis¢je ir praktikoje jvyko
reikSmingy pokyc€iy. Nuo 1990-yjy, kada buvo priimtas pirmasis investicinio arbitraZo
sprendimas investuotojo ir valstybés gince, investicijy sutar¢iy ir investiciniy gincy skaicius
augo labai sparciai. Nors pirmoji dvisalé investicijy sutartis buvo pasiraSyta 1959 metais, tik
per pastaruosius 10-20 mety buvo suformuluoti pagrindiniai investuotojy apsaugos
standartai. Prie Siy standarty sukiirimo daugiausia prisid¢jo investiciniy arbitrazo tribunoly
formuojama praktika, kuri daznais atvejais yra gana priestaringa. Ypac priestaringa praktika

susiklosté analizuojant investiciniy arbitraZo tribunoly jurisdikcija, jos ribas ir nustatyma.

Investiciniy arbitrazo tribunoly jurisdikcijos prieSpriesa ypac akivaizdi ES teisés ir dviSaliy
investicijy sutar¢iy konflikto atzvilgiu. Isigaliojus Lisabonos sutarties 207 straipsniuli,
Sutartis dél Europos Sajungos veikimo (SESV) suteiké ES iSimting kompetencija
tiesioginiy uzsienio investicijy jeinanciy ] bendrgja prekybos politikg srityje. Be to, per
pastaruosius penkerius metus, ES Komisija ypa¢ didelj démesj skyré dvisaléms investicijy
apsaugos sutartims, kurios buvo sudarytos tarp ES valstybiy nariy — vadinamosioms ES
vidaus DIS arba intra-DIS. Briuselis spaudzia valstybes nares nutraukti $ias DIS. Siame
kontekste viena pagrindiniy naujieny ES tarptautiniy investicijy apsaugos kontekste yra tai,

kad ES Komisija biisimojoje Transatlantinés prekybos ir investicijy partnerystés (TTIP)
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sutartyje sitilo sukurti dviejy pakopy nuolating ,,vie$ajg* teismy sistemg kaip atsvarg

investiciniam arbitrazui.

ES teisés kontekste taip pat kaip vienas didZiausiy investicinio arbitraZzo sistemos problemy
nurodomas investiciniy arbitraZo tribunoly jurisdikcijos iSplétimas, kuris daznais atvejais ]
arbitrazo jurisdikcijg jtraukia klausimus, kurie apima labai platy valstybés veiklos spektrg ir

kuriuose vyrauja vieSasis interesas.

Tarptautiniy investiciniy tribunoly jurisdikcijos iSplétimas taip pat sulaiké arSios kritikos ir
kituose pasaulio regionuose. Pavyzdziui, Lotyny Amerikoje dvisalés investicijy sutartys ir
dél jy kylantys investiciniai gincai turéjo didziulés jtakos Sio regiono valstybiy tarptautiniy
investicijy reguliavimui. Didelis investiciniy gin¢y skaiCius netgi salygojo tai, kad kai
kurios Lotyny Amerikos Salys nusprendé¢ denonsuoti ICSID Konvencijg. Jungtinés
Amerikos Valstijos ir Piety Afrikos respublikos taip pat nusprendé i§ esmés perziiiréti
investicijy susitarimus. Kai kurios Azijos valstybés savo dviSalése investicijy sutartyse
nusprend¢ apskritai atsisakyti investicinio arbitrazo salygos ar jtraukti daugiau valstybés

reguliavimo teisiy, susijusiy su darbuotojy apsauga, aplinkosauga ar Zmogaus teisémis.

Atliktam tyrimui buvo svarbu tai, kad investuotojo ir investicijos apibrézimas yra vieni
pagrindiniy elementy nulemianciy teisiy ir pareigy pagal investicijy sutartis taikymo aprépti.
Investuotojai biina dviejy tipy: fiziniai ir juridiniai asmenys. Fiziniy asmeny atveju
investicijy sutartyse nacionaliné¢ priklausomybé paprastai grindziama iSimtinai pareikstos
nacionalinés valstybés jstatymais. Be to, tam tikros investicijy sutartys numato alternatyvius
kriterijus, pavyzdziui rezidavimo arba nuolatinés registracijos reikalavimg. Klausimai susije¢
su juridiniy asmeny nacionaline priklausomybe yra sudétingesni. Tarptautiniai investuotojai
Siandien veikia taip, kad gali biti labai sunku nustatyti nacionaling priklausomybe.
Tribunolai nustatydami juridinio asmens nacionaling priklausomybe¢ dazniau linke priimti
registracijos arba buveinés, o ne kontrolés kriterijy, nebent kontrolés kriterijus biity
numatytas investicijy sutartyje. Todé¢l jprastinéje praktikoje investicijy sutartyse konkreciai
nurodomas objektyvus kriterijus, kuriuo remiantis juridinis asmuo yra laikomas tam tikros

valstybés — sutarties Salies juridiniu asmeniu arba investuotoju tokios sutarties tikslais. Jeigu
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taikomas objektyvus kriterijus gali aprépti tuos investuotojus, kuriems sutarties Salis
nepageidauja suteikti apsauga pagal sutart], kai kuriose sutartyse numatomi ,,privilegijy
atsisakymo* (angl. denial of benefits) straipsniai, leidZiantys nejtraukti tam tikry kategorijy

investuotojus.

ICSID Konvencija, kuri yra pagrindiné investuotojy ir valstybiy ginfy sureguliavimo
priemoné, apriboja ICSID Centro jurisdikcijg gincais tarp valstybés — sutarties Salies ir kitos
valstybés — sutarties Salies pilieCiy. Konvencija taip pat numato specialias ieSkinio
nacionalinés priklausomybés nustatymo taisykles. Fiziniy asmeny atzvilgiu reikalaujama,
kad pilietybé bty nustatoma pagal dvi svarbias datas: susitarimo d¢l arbitrazo data bei
registracijos datg, ir neatsizvelgiama j dvigubg pilietybe, kai viena i§ ty pilietybiy yra kitos
to paties ginco Salies pilietybe. ICSID jurisprudencija fiziniy asmeny pilietybés atzvilgiu iki
Siol apsiriboja keliomis bylomis iSkeltomis dviguba pilietybe turin€iy asmeny. Juridiniy
asmeny atzvilgiu ICSID Konvencija reikalauja, kad nacionalin¢ priklausomybé biity
nustatoma tik pagal data, kada Salys susitare teikti gin€g arbitrazui ir leidzia netaikyti
registracijos arba buveinés principo jeigu Salys susitaria laikyti vienos susitariancios
valstybés juridinj asmenj kitos susitariancios valstybés juridiniu asmeniu dél uzsienio
kontrolés. Su Sia problema susij¢s klausimas — kokiu mastu akcininkai gali teikti ieSkinius
dél korporacijos patirtos zalos. Pastaruoju metu jurisprudencijoje Sis klausimas
sprendziamas akcininky teisiy naudai ir akcininkai laikytini ieSkovais jy turimy nuosavy ar

kontroliuojamy akcijy atzvilgiu.

Taip pat néra vieningo ir uzsienio investicijos apibrézimo. Investicijy sutartys paprastai
apibrézia investicijg labai placiais terminais. Jose minimas ,,bet kokio pobiidzio turtas® ir
pateikiamas iliustracinis, bet paprastai neiSsamus turto sgraSas, pripaZjstant, kad investicijy
formos nuolat vystosi. ICSID Konvencija nepateikia investicijos termino apibrézimo.
Taciau pagal Konvencija galima nustatyti tam tikras tipines investicijy charakteristikas,
kuriomis vis dazniau remiasi arbitrazo tribunolai: 1) projekto trukme; ii) pelno ir grazos
reguliarumas; iii) abiem puséms tenkanti rizika; iv) esminis jsipareigojimas; ir v) veikla turi

biti reik§minga priimanciosios valstybés vystymuisi.
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Galima pastebéti, kad investiciniy gincy tribunolai turi didelius susitarian¢iy valstybiy
suteiktus sutarCiy interpretavimo jgaliojimus, taCiau jie gana daZnai kaltinami pernelyg
pladiais nutarimais dél jurisdikcijos, t. y. nustato jurisdikcijg, kurios neaprépia Saliy
susitarimas. Todél, atlikus su jurisdikcijos klausimais susijusios investiciniy gin¢y tribunoly
praktikos lyginamgja analize, butina nustatyti ar investiciniy gincy tribunolai paprastai

priima platesnj poziiirj  jurisdikcijg ir ar jurisdikcijos plétra vis dar tebevyksta.

Siame kontekste paminétina, kad egzistuoja daugybé bady, kuriais investiciniy ginéy
tribunolai gali jveikti jurisdikcijos riby barjerus. Sie biidai siejasi tarpusavyje ir harmoningai
sgveikauja. Jie apima placias pagrindiniy sgvoky, pavyzdziui, ,,saugomy investuotojy®,
»saugomy investicijy“ ir ,investiciniy gincy® interpretacijas, iSankstiniy jurisdikcijos
nustatymo saglygy silpninimg, platy didziausio palankumo rezimo (angl. — most-favorite-
nation) ir vadinamyjy ,,skétiniy salygy“ (umbrella clauses) taikyma, ribotg ,kryzkelés*
(fork-in-the-road) salygos taikyma, lanksty investiciniy sutar¢iy taikymo laiko atzvilgiu
interpretavimg, jrodinéjimo nastos palengvinimg investuotojams ir dazng obiter dictum

naudojima.

Be to, investiciniy gincy tribunoly jurisdikcijos iSplétimas yra neiSvengiamas rezultatas,
susijes su vidaus ir iSorés prieZastimis. Agresyvus investuotojy spaudimas, investiciniy
sutar¢iy nuostaty nevienareikSmiskumas, jtempta konkurencija tarp investicijas priimanciyjy
valstybiy siekiant pritraukti uzsienio investicijas ir priimanciyjy valstybiy nepakankamai
jvertinta arbitrazo rizika yra iSorinés varomosios jégos, o investiciniy gin€y tribunoly
interpretavimo galia ir nukrypimai pladiai interpretuojant jurisdikcijos normas yra

instituciniai jurisdikcijos i$plétimo pagrindai.

Investiciniy arbitrazy jurisdikcijos iSplétimas gali pasireiksti trimis aspektais. Pirma, nors
investiciniy gincy tribunolai yra ad hoc gincy sprendimo institucijos, jie kompetentingi
nustatyti savo jurisdikcijg ir turi pladius interpretavimo jgaliojimus. Antra, priimtos teisinio
pagrindimo technikos gali padidinti jurisdikcijos iSplétimo stabilumg. Lankstus sutar¢iy
interpretavimo taisykliy taikymas ir de facto precedentas yra dvi dazniausiai investiciniy

gincy tribunoly naudoty techniky. Trecia, investuotojams simpatizuojantys arbitrai stipriai
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palaiko jurisdikcijos iSplétimg sprendziant gincus tarp investuotojy ir valstybiy. Arbitry
asmeniné kvalifikacija, glaudis rySiai su investuotojais ir komercinis teisinis mgstymas daro

didelj poveikj jy prioritetinéms vertybéms priimant arbitrazo sprendimus.

Todél, vadovaujantis empiriniu poziiiriu j investiciniy tribunoly naudojamus interpretacinius
argumentus, reikalinga nustatyti, kurie argumentai yra naudojami tribunoly sprendimuose,
kaip Sie argumentai naudojami ir kaip jie susiejami tarpusavyje. Monografijoje
neanalizuojama, kod¢l tam tikriems argumentams teikiama pirmenybé pries Kkitus
argumentus arba kode¢l tie argumentai atskirose bylose naudojami vienu, o ne kitu biidu.
Taciau reikalinga analizuoti bendrgsias argumenty naudojimo tendencijas ir paaiSkinti

galimas tokiy tendencijy atsiradimo prieZastis.

Remiantis tuo kas iSdéstyta, disertacijoje aktualiis Sie pagrindiniai klausimai: (1) kokio
masto yra investiciniy tribunoly indélis kuriant prognozuojamg uZsienio investicijy teising
sistema ir tribunoly jurisdikcija, kurioje buty deramai atsizvelgiama j investuotojy, valstybiy
ir treCiyjy Saliy interesus; (2) kokiu mastu investiciniai tribunolai pateikia savo indélj |
nuoseklig tarptautinés investicijy teisés plétra; (3) kokios yra pagrindiniy investuotojams

suteikiamy garantijy vystymosi kryptys.
XIV. TYRIMO OBJEKTAS IR TIKSLAS

Tarptautinés investicijy sutartys suteikia investuotojams auksto lygio materialines teises ir,
kas yra dar svarbiau, procediirines teises, kurios leidzia jgyvendinti tas materialines teises. Ir
ieSkovas investuotojas ir atsakové valstybé dalijasi teise skirti arbitrus. Taip pat paZymétina,
interesais, pavyzdziui, sveikatos apsaugos, saugumo, aplinkosaugos ir darbo teisémis.
Tod¢l, investicijy sutarties Salys maziau kontroliuoja arbitrazo procesa, palyginti su
tarpvalstybiniy gincy arbitrazu. Investiciniy gin¢y tribunolai veikiausiai nelaiko saves vien

tik tarpininkais tarp sutarties Saliy ar ginco Saliy.

Sios disertacijos tikslas — i§samiai i$studijuoti investiciniy ginéy tribunoly jurisdikcija ir jos

iSplétima. Siekiant Sio tikslo, darbe iskeliami toliau pateikti teoriniai klausimai.
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Pirma, ar egzistuoja riba tarp jurisdikcijos iSplétimo nepaisant investicijy sutarties Saliy
ketinimy ir jurisdikcijos jgyvendinimo pagal turimus jgaliojimus? Kur yra toji riba?
Teoriskai jurisdikcijos iSplétimas gali vykti pagal du scenarijus. Pagal pirmajj scenarijy -
tribunolas pateikia kelias galimas arbitraZinio susitarimo ir investicijy sutartimi suteikiamy
garantijy interpretacijas ir priima placiausigja interpretacijg. Pagal antraj] scenarijy -
arbitraZinio susitarimo ir investicijy sutarties sglygos yra aiskios ir tribunolo jurisdikcijos
apreptis yra apribota iSankstiniy salygy, susitarimo ,,plo¢io® arba ,,gylio®. Bet tribunolas
pasirenka perstumti tas ribas arba iSplésti savo jurisdikcijos apréptj. Taciau skirtumas tarp
Siy dviejy scenarijy téra laipsnio klausimas, néra universalios ir aiSkios ribos. leSkovai
investuotojai ir atsakovés valstybés paprastai turi prieSingas pozicijas ir skirtingai supranta
investicings sutarties aprept;. Pavyzdziui, kalbant apie ,,saugomos investicijos® aprepti,
ieSkovai investuotojai nedvejodami teigia, kad investicijy sutartys apima bet kokiy rusiy
turtg. Tacliau atsakovés valstybés argumentuoja, kad turtas, neturintis investicijos
charakteristiky, pavyzdziui, komercinés sutartys ir valstybinés obligacijos, néra ,,saugoma

investicija“ pagal investicijy sutartis.

Panasiai, nustatydami iSankstines arbitrazo inicijavimo salygas (pvz. ,kryzkelés* salyga),
ieSkovai investuotojai paprastai tikisi, kad Sios salygos néra privalomos ir jy bus galima
iSvengti, tuo tarpu atsakoveés valstybés mano, kad iSankstiniy saglygy nesilaikymas lemia
jurisdikcijos nebuvimg. Investuotojo ir valstybés arbitrazo tribunolai daZznai susiduria su
prieStaringais argumentais dél sutarties interpretavimo. Todél, Sios disertacijos
(monografijos) uzduotis — istirti, kaip tribunolai priima savo sprendimus dél jurisdikcijos ir

suteikiamy garantijy, atsiZzvelgdami j prieSingas ginco Saliy interpretacijas.

Antra, kokiu mastu ta jurisdikcija yra pagrista ir tinkama? Ar jurisdikcijos iSplétimas yra
neteisétas? Kitaip tariant, jurisdikcija néra beverté etiketé - daZznai tai yra perspektyvos
klausimas. Sioje disertacijoje nesivadovaujama prielaida, kad investiciniy tribunoly
jurisdikcijos iSplétimas yra neteisétas arba nepateisinamas. Mokslininky nuomonés Siuo
klausimu Zymiai skiriasi ir ypa¢ diskutuojama ar placios investiciniy gincy tribunoly
jurisdikcijos nustatymas lemia legitiming krizg. Kartais argumentuojama, kad tribunolai,
placiai interpretuodami investicing sutartj, pavyzdziui, didziausio palankumo rezimo salygas
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ir vadinamasias ,,skétines* i§lygas, perzengia investicijy sutarties Saliy ketinimy ribas ir tuo
pazeidZia investicinio arbitraZo legitiming baze. Kiti — prieSingai, mano, kad jurisdikcijos
nustatymas pagal didziausio palankumo rezimo sglygas ir skétines iSlygas yra leistina
interpretacija, kadangi sutaréiy salygos savaime yra placios. Sios dvi interpretavimo kryptys
grindziamos ta pacia filosofija - viskas arba nieko. Pagal vieng kraStutinybe, platus
investicijy sutarties taikymas laikomas neteisétu. Pagal kitg krasStutinybe, plataus investicijy
sutarties interpretavimo Salininkai teigia, kad tai ir yra tikrieji sutarties Saliy norai. Vis délto,
nei legitimumo supaprastinimas, nei jo perdéjimas neperteikia visos investicinio arbitrazo

istorijos. ,,Pilkoji zona* neiSvengiamai egzistuoja.

Investicijy sutartims gali biiti taikomas platus ar siauras aiSkinamas — lyg Sios nuostatos
biity akordeonas. Tai, kad tribunolai renkasi naudoti platyjj aiSkinimg, nebutinai yra blogas
ar geras dalykas. Sioje disertacijoje sieckiama istirti ar tribunolai linke remtis pladiomis
interpretacijomis ir kaip ] tai reaguoja investicijy sutarties Salys. Taip pat tyrime teigiama,
kad sutarties Saliy aiSkus tribunoly jurisdikcinés plétros pri€émimas arba jos numanomas

toleravimas gali atkurti investicinio arbitrazo legitimuma.

Zinoma, tarptautinés ginéy sprendimo institucijos jurisdikcijos analizé néra mechaninis
procesas be subjektyvaus vertinimo, o grei¢iau iSaiSkinimas, kaip ji save suvokia.
Tarptautiniai teismai gali biiti labai kurybingi ir gebéti smarkiai iSplésti savo jurisdikcijos
taikymo sritj ir aprépti. Sioje disertacijoje taip pat didelis démesys kreipiamas j investiciniy

tribunoly preferencijas bei arbitrazy sprendimy dél sutarties Saliy elgesio jtaka.

Trecia, ar investiciniy tribunoly jurisdikcijos iSplétimas konkreciais atvejais rodo bendra
jurisdikcijos plétros tendencijg? Investiciniai tribunolai yra vienkartiniai arba ad hoc
teismai, kuriy tikslas iSspresti atskirus gincus. Kol kas néra vieno nuolatinio visy
investiciniy gincy tribunolo. Dél §ios priezasties egzistuoja galimybé, kad skirtingi ad hoc
tribunolai skirtingai interpretuoja ta patj teisinj klausimg. Daugelis mokslininky mano, kad
skirtingy tribunoly priimamy sprendimy nenuoseklumas yra pakankamai rimtas reiSkinys,
kad sukelty investuotojo ir valstybés arbitrazo sistemos legitiming krize. Vis délto, atrodo,

kad Siuo atzvilgiu smarkiai perdedama. IS tikryjy investuotojo ir valstybés arbitrazo
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bendruomené, jskaitant arbitrus, teisininkus, investicijy sutarties Salis, ginco Salis ir
mokslinius, remiasi ankstesniais arbitrazo sprendimais. Atidziau iSnagrin€jus investicinio
arbitrazo praktikg matyti, kad tribunolai i$ tiesy laikosi neformalios ir de facto precedento
sistemos. Paprastai tribunolai vengia atvirai kritikuoti ankstesnius sprendimus ir daZnai
cituoja ankstesnius sprendimus norédami paremti savo sprendimus bei siekia prisidéti prie
darnios tarptautinés investicijy teisés plétros, nepaisant atskiry atvejy. Tribunolai yra
suinteresuoti i§saugoti ir stiprinti tarptautin] investicijy apsaugos rezimg, ypac investuotojo

ir valstybés arbitrazo sistema.

Kalbant apie tai kokius argumentus tribunolai naudoja investicijy sutar¢iy jurisdikcijos ir
suteikiamy garantijy aiSkinimui, galime i$skirti tribunolus kurie remiasi tik ginco Saliy
pateiktais argumentais, bei tribunolus, kurie atlicka labiau nepriklausomg galimy
interpretavimo argumenty vertinimg. Kuo labiau tribunolas apsiriboja ginco Saliy pateiktais
argumentais, tuo labiau jis gali biiti laikomas ] ,,gin¢g orientuotu® tribunolu. Kalbant apie tai
kaip tribunolai naudoja interpretacinius argumentus, galime iSskirti tribunolus kurie pateikia
tik tuos argumentus, kurie palaiko jy iSvada, bei tribunolus, kurie pateikia visus susijusius
argumentus ir veéliau, remdamiesi bendruoju vertinimu, padaro iSvada. Kuo daugiau
tribunolas apsiriboja tais argumentais kurie biitini pagristi jo i§vada, tuo labiau jis gali biiti

laikomas | ,,gin¢g orientuotu® tribunolu.

Kalbant apie apimtj kuria tribunolai atskiria fakty paaiSkinimg, aiSkinimo taisykles ir
taisykliy taikymag faktams, galima identifikuoti tribunolus kurie aiskiai atskiria Siuos
sprendimo elementus, ir tribunolus, kurie remiasi integruotu bendruoju vertinimu. Todé¢l,
galima teigti, kad kuo labiau tribunolas grindzia savo sprendimg integruotu bendruoju
vertinimu, tuo labiau jis gali bati laitkomas j ,,gin¢g orientuotu‘ tribunolu, o tribunolas kuris
atriboja aiSkinamuosius klausimus ir juos sprendzia nepriklausomai nuo bylos fakty yra ,,j
jstatymy leidéja orientuotas tribunolas“. Todél disertacijoje bandoma jvertinti, ar
investicinius tribunolus apskritai galima jterpti j kontinuuma, kurj sudaro ,,j gin¢g orientuoti
tribunolai® ir ,,j jstatymy leidéjg orientuoti tribunolai®. Disertacijoje buvo pastebéta, kad

atskiry investiciniy tribunoly pozitiriai labai skiriasi.
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Atsizvelgiant | Sias aplinkybes, vienas i§ iSkelty disertacijos tiksly yra jvertinti kokiu mastu
investiciniy arbitraZo tribunoly praktikoje uztikrinamas nuoseklumas ir nuspéjamumas. Taip
pat siekiama iSnagrinéti, kokia apimtimi investiciniai tribunolai laikosi kity tarptautiniy

teismy veiklos krypties, o galbiit jie prisideda prie tarptautiniy teismy ,,suskaidymo®.
XV. TEMOS NAUJUMAS IR ORIGINALUMAS

Disertacijoje atlikto tyrimo apimtis yra tarpdisciplininé, ji apima tarptautiniy santykiy,
tarptautinés teisés, tarptautinés prekybos ir investicijy, uzsienio investiciniy giny, verslo
tarptautiSkumo ir globalizacijos klausimus. Tokia skirtingy discipliny integracija yra biitina

vertinant itin specifinj investuotojy ir valstybés arbitraZo tribunolo jurisdikcijos klausima.

Taip pat paminétina, kad teisés doktrinoje investuotojy ir valstybés arbitrazo tribunoly
jurisdikcijos 1§plétimo ir investuotojams suteikiamy garantijy klausimas dar nebuvo i§samiai
aptartas, ypac lietuviy kalba. Tai tikrai néra nauja tema investuotojy ir valstybés tribunoly
jurisdikcijos standarty vertinime, taciau jurisdikcijos iSplétimas ir sudétingumas dar néra
iSsamiai iSanalizuoti. Nors nuomonés del galimybés iSplésti investuotojy ir valstybés
tribunolo jurisdikcijg skiriasi, praktika parode, kad egzistuojantis poziiiris j §j klausimg yra
gana nenuoseklus. Si aplinkybé gali biti laikoma paskatinimu nagrinéti investuotojy ir
valstybés arbitrazo tribunoly jurisdikcijos ir suteikiamy garantijy iSplétimo klausima — tai i$

esmes ir yra Sio tyrimo tikslas.

Kitas paskatinimas imtis Sios teorinés uzduoties yra laisvosios prekybos sutarciy plétra, kuri
tik dar kartg jrodo, kad DIS jurisdikcijos reikalavimai yra itin svarbiis. Be kita ko,
korporacinis struktiirizavimas leidzia investuotojams struktlirizuoti savo investicijas
palankiausiu budu, su tikslu pasinaudoti bet kuria susijusia DIS. Siuo atzvilgiu teisés
doktrinoje jau seniai naudojamas argumentas, kad investiciniai tribunolai turi stengtis
1Snagrinéti visus korporacinés struktiiros sluoksnius, kad i§ tikryjy nustatyty ,,tinkamag*
pilietybe ir jurisdikcijg. D¢l Sios priezasties Siuo tyrimu bus padarytas svarbus indélis,
leidziantis nauju budu jvertinti, ar tam tikri investuotojas ir investicijos turi teis¢ |
investicijy sutarCiy apsaugg, nepaisant to, kad pastarieji neturi turi tam tikros reikalingos

pilietybés ar charakteristiky. Atsizvelgiant | pastaraja aplinkybe, tyrimas atliktas remiantis
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jau Sia tema ruoStais darbais ir svariai prisideda prie tarptautinés investicijy teisés
nagrinéjimo.

Tarptautiniams tribunolams skirtoje literatiiroje démesys dazniausiai skiriamas apibtidinti ir
analizuoti pagrindinius tribunoly bruozus, ypa¢ jy steigimo, jurisdikcijos, procediry,
sprendimy padariniy ir santykio su kitais tarptautiniais teismais klausimams. Kai kurie
autoriai sutelkia démesj ] tai, kaip tribunolai savo teisinése iSvadose interpretuoja
argumentus. Tyrimai, kuriuose nagrin¢jami tribunoly motyvai, daznai tai atlieka analiziy
serijos forma bei per plataus masto tribunoly interpretavimo ,.tikryjy“ priezaséiy analize. Sis
tyrimas skiriasi nuo minéty tyrimy, kadangi identifikuoja interpretaciniy argumenty

kategorijas ir naudoja jas istirti, kokiu mastu ir kaip yra naudojami argumentai.

Kadangi visi Sie nauji veiksniai, susij¢ su arbitrazo tribunoly jurisdikcijos iSplétimo
praktika, prasidéjo tik per pastaruosius 20 mety, dar neatsakyta 1 daugelj jy keliamy teoriniy
ir praktiniy klausimy. Tik nedaug tyrimy buvo atlikta remiantis Siuolaikine investiciniy
tribunoly praktika. Taip pat iki Siol nebuvo iSsamiai iSanalizuotas ir iSpléstos investiciniy
tribunoly, sudaryty pagal dvisales ir daugiaSales investicijy sutartis, jurisdikcijos poveikis.
Lietuvoje néra atlikta jokiy tyrimy Sia tema. Taigi Sia disertacija siekiama uZpildyti minétas

moksliniy tyrimy spragas.

Disertacija taip pat siekiama prisidéti ne tik teoriSkai, bet ir praktiSkai prie geresnio

investicinio arbitraZzo supratimo, tobulinimo ir tolesnés plétros praktikoje.

Be kita ko, Sia disertacija taip pat tikimasi atkreipti Lietuvos akademinés bendruomenés
démes;j ] investicinio arbitrazo, kaip svarbaus tarptautinés privatinés ir tarptautinés vie$osios
teisés Saltinio, ypatumus ir skatinti tolesnius mokslinius tyrimus $ioje srityje. Monografija
taip pat gali biiti naudinga rengiant, tobulinant ar vykdant studijy programas tarptautinio
arbitrazo srityje bei kitus susijusius mokomuosius dalykus. Kita vertus, $i disertacija turéty
biiti naudinga ir praktikuojantiems specialistams. Praktikuojantys teisininkai gali joje rasti
naudingy metodiniy gairiy, kurios padés jiems geriau suprasti investicinio arbitrazo
jurisdikeijg ir investuotojams suteikiamas garantijas, taip pat jy aiSkinima ir taikyma

praktikoje. Taip pat tikimasi, kad §i disertacija bus naudinga Lietuvos institucijoms,
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dalyvaujancioms formuojant, jgyvendinant ir stebint Lietuvos tarptautinius ekonominius
santykius, ypac tiems, kurie yra tiesiogiai susij¢ su dviSalémis ar daugiasalémis investicijy

sutartimis.
XVI. TYRIMO SALTINIALI

Tyrime atliktame ruoSiant Sig disertacija daugiausiai naudotos tarptautinés investicijy
sutartys bei investuotojy ir valstybiy arbitrazo tribunoly sprendimai. Tarptautiniy investicijy
sutartys, cituojamos Sioje disertacijoje, yra prieinamos UNCTAD tarptautiniy investicijy

sutaréiy bazéje (http://investmentpolicyhub.unctad.org/lIIA) ir Tarptautiniy sutaréiy

arbitrazo svetainéje (http://italaw.com/).

Investuotojo ir valstybés arbitrazo bylos prieinamos ICSID byly bazéje

(https://icsid.worldbank.org/apps/ICSIDWEB/cases/Pages/AdvancedSearch.aspx) ir

Tarptautiniy sutarCiy arbitrazo svetaingje (http://italaw.com/). Disertacijoje (monografijoje)

nurodytos tarptautinés sutartys ir bylos prieinamos ir kituose Saltiniuose.

Disertacijoje kaip j pirminj naudotos medziagos $altinj pateikiamos nuorodos | teisiniy
dokumenty Saltinius, ypa¢ pirminius (bylos, sutartys, jstatai, taisyklés, municipaliniai jsakai
ir susijusi vyriausybés informacija), taip pat j antrinius Saltinius (vadovéliai, traktatai,
monografijos, straipsniai, atsiliepimai, komentarai ir t. t.), kurie i§ esmés yra prieinami ir
vieSai — vyriausybiniuose tinklalapiuose ir internetinése duomeny bazése (International Law
Reports; European Journal of International Law, International Court of Justice; HeinOnline,

LexisNexis; Quicklaw; Westlaw ir kt.).

Be to, taip pat buvo remtasi ir kity mokslininky ir praktikuojanciy praktiky tarptautinés
investicijy teisés srityje nuomonémis, atsizvelgiant | analizuotg konkrety mokslinio tyrimo

klausima.

Siuo tyrimu taip pat siekiama pateikti ne tradicine teising analize, vadinamaja ,,jstatymo
raide* (klausimai, taisyklés, analizés, iSvados), o aktualiy klausimy nustatymo pozitrj, kuris
galéty padéti nustatyti moksliniy tyrimy spragas ir prisidéti prie Ziniy kaupimo Sioje

tarptautinés investicijy teisés akademingje disciplinoje.
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Taip pat paminétina, kad investiciniai tribunolai nagrinéjantys investuotojy ir valstybiy
ginc¢us daZniausiai susiduria su interpretavimo klausimais, susijusiais su toliau nurodytais
septyniais taisykliy rinkiniais (teisés Saltiniais): ICSID Konvencija, daugiaSalémis
investicijy sutartimis, dviSalémis investicijy sutartimis (jskaitant ir atskirus ,,ekonominiy
integracijos susitarimy‘ investicijy skyrius), paprotine tarptautine teise, bendraisiais teisés
principais, konkre€iais susitarimais arba sprendimais ir nacionaliniais teisés aktais.
Dokumentai kuriais remiantys bylos perduodamos investiciniam arbitrazui daZnai nustato ir
taikytinas taisykles. PrieSingu atveju, taikomas ICSID Konvencijos 42(1) straipsnis:
»leismas turi taikyti susitarian¢iosios valstybés — ginco Salies teis¢ (jskaitant taisykles dél
istatymy prieStaravimo) ir tokias tarptautinés teisés normas, kurios gali biiti taikomos*.
Siame darbe démesys sutelktas j tarptauting investicijy teise, taigi jame nenagrinéjami
nacionaliniy teismy pozitriai kuomet jie aiSkina vidaus teisés aktus, administracinius
sprendimus ar privacias sutartis. Be to, disertacijoje analizuojamas tribunoly poziiiris

kuomet jie nustatin¢ja faktus arba jiems taiko atitinkamas investicijy teis¢s taisykles.
XVII. METODOLOGIJA

Siekiant atlikti iSsamy holistin] tyrima, pasitelkti teoriniai ir empiriniai mokslinio tyrimo
metodai. Pirmiausia, siekiant atskleisti teisés normy ir investiciniy arbitrazo sprendimy
turinj, jvertinti teisés doktrinoje pateiktus vertinimus, taip pat struktiirizuoti argumentus ir
iSvadas, Sioje disertacijoje buvo placiai naudojamas loginis metodas. Istorinis metodas buvo
naudojamas daugiausia pirmojoje darbo dalyje, analizuojant tarptautinés investicijy teisés
normy ir pagrindiniy principy, reglamentuojanciy investicinio tribunolo jurisdikcija,
vystymasi. ISsami istoriné teisinio reguliavimo ir dvisaliy ir daugiasaliy investicijy
susitarimy vertinimo analizé leido suformuoti iSsamy istoriniy tendencijy vaizda, juy

vertinimg ir vyraujanc¢ig investiciniy tribunoly pozicija.

Vis déelto, i disertacija pirmiausia grindZiama normine analize, empiriniu tyrimu, interesy
analize ir lyginamuoju tyrimu. Dél toliau nurodyty priezasciy, visoje disertacijoje buvo
naudota normin¢ analizé. Pirma, tarptautiniy investicijy sutar¢iy normy pagrindu sudaromas

tribunolas yra investicinio arbitrazo pagrindas. Nors investicijy sutar¢iy tribunolai negali
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izoliuotis nuo balansavimo tarp politiniy sumetimy ir interesy, jie neturi per toli nuklysti
nuo norminio pagrindo. Norminis pagrindas — tai investicijy sutarciy tribunoly egzistavimo
priezastis. Antra, normatyvin¢ tarptautiniy investicijy sutariy analizé padéjo jvertinti
Iprastas sutarCiy terminy prasmes ir taip iSmatuoti tarptautiniy investiciniy tribunoly
jurisdikcijos plétros mastg. Trecia, aukStas teisinio motyvavimo lygmuo sustiprina ir
investicijy sutarCiy tribunoly autoriteta, kadangi tribunoly taikomas balansavimas tarp
politiniy sumetimy ir privaciy interesy gali buti atlieckamas tik teisiniy motyvy forma.
Teisiniy metody, kuriuos naudoja investicijy sutarciy tribunolai, tyrimas leido pazvelgti |

potencialias strategijas skirtas nagrinéti placios apimties nutartis dé¢l jurisdikcijos.

Remiantis empirinio tyrimo metodu, disertacijoje taip pat iSsamiai nagrinéjamos teisinés
investicijy sutarciy tribunoly pozicijos dé¢l jurisdikcijos. Siekiant iSnagrinéti ar tribunolai
iSplecia savo jurisdikcijg ir kokiu mastu, skiriamas démesys ir faktiSkai naudojamiems
aiSkinimo metodams ir tribunoly teisiniam argumentavimui, o ne vien ] tai kg deklaruoja
tribunolai. Net jeigu tribunolas teigia, kad grieztai laikosi taikomos investicijy sutarties, jo
sprendimas gali pasirodyti besas ekspansyvi nutartis. Svarbu yra tai kg tribunolai daro, o ne
tai kg jie sako darantys. Pavyzdziui, abstrak¢iai negalima pasakyti ar tribunoly sprendimai
turi precedento poveikj investuotojo ir valstybés arbitraze ir koks §io poveikio mastas. Turi
buti atlikti arbitrazo byly empiriniai tyrimai, kad buty galima padaryti santykinai
objektyvias ir pagristas iSvadas. Kalbant apie arbitrus ir jy pozitrius, naudingas ir arbitry
pilietybés, kompetencijos srities, tapatybés, paskyrimy skaiciaus ir jy balsavimo istorijos
empirinis tyrimas. Zinoma, empiriné analizé gali ir nesuteikti pakankamy jrodymy dél
arbitry subjektyvaus pozilirio ] investuotojus, taciau bent parodo didelg tokio teigiamo

arbitry poziiirio konkre€iy investuotojy atzvilgiu tikimybe.

Galiausiai, savity investuotojo ir valstybés arbitrazo charakteristiky nagrinéjimui, $ioje
disertacijoje taikytas lyginamojo tyrimo metodas. Viena i§ pradiniy investuotojo ir valstybés
arbitrazo mechanizmo sukiirimo intencijy buvo investiciniy gincy ,,depolitizavimas®, t.y.
gincy pasalinimas i$ politinés ir diplomatinés arenos ir perkélimas j tribunoly forumga. Pagal
investuotojo ir valstybés arbitrazo mechanizmg, investuotojai paprastai neturi iSnaudoti
nacionaliniy gynimo priemoniy ir i§laiko tarptautiniy reikalavimy kontrolg, nesiremdami jy
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gimtyjy Saliy politine nuozitra. Disertacijoje investuotojo ir valstybés arbitrazo jurisdikcijos
klausimai nagrinéjami plataus masto tarptautiniy gincy sprendimy fone ir tokiu budu
nustatomi panasumai bei skirtumai nuo kity tarptautiniy ginfy sprendimo mechanizmy,
pavyzdziui, diplomatinés apsaugos, tarpvalstybinio arbitrazo ir tarptautinio komercinio
arbitrazo. Démesys konkre¢iai skiriamas ad hoc pobadzio investuotojo ir valstybés

arbitrazui bei jo asimetriSkai struktirai.

Atlikta naujausiy darby Sioje srityje apzZvalga parodé, kad arbitrazo tribunolo investiciniame
arbitraze jurisdikcijos ir galiy vertinimas iSlieka gin€ytinu klausimu, todél Siuo tyrimu
siekiama prisidéti prie vykstanciy diskusijy pateikiant argumentuotg ir kritiS8kg investicinio
arbitrazo analize taip prisidedant prie akademiniy diskusijy ir uZsienio investicijy politikos
igyvendinimo ne tik Lietuvos, bet ir tarptautinése investicijy teisés sistemose. Tyrimo
autorius yra ne tik teoretikas, bet ir praktikas, kuris specializuojasi tarptautinés investicijy
teisés srityje, todel jo patirtis leido universaliai nagrinéti klausimus ir pateikti pasitilymus,

kurie gali buti s¢kmingai taikomi praktikoje.
XVIIl.  GINAMI TEIGINIAI

Disertacija yra padalinta j $eSis Skyrius. 1 Skyriuje pateikiama tarptautinés investicijy teisés
kilmés ir Saltiniy apzvalga. Taip pat iSnagrinéta tarptautiniy investicijy sutaréiy kilme,

aptariamos ir naujos derybos ir naujo modelio tarptautinés investicijy sutartys.

2 Skyriumi pradedamos pagrindinés disertacijos dalys. ISsamiai aptariamas investicijy
sutarCiy interpretavimas ir aiSkinimas bei jzanga ] investicinio arbitrazo jurisdikcijos

reguliavimg. Taip pat aptariama ir precedenty bei nacionalinés teisés jtaka.

3 ir 4 Skyriai yra svarbiausios disertacijos dalys. Juose, atitinkamai, nagrinéjami
pagrindiniai investicinio arbitrazo tribunolo jurisdikcijos pagrindai — saugomo investuotojo
savoka ir saugomos investicijos savoka. Siuose Skyriuose pateikti argumentai yra
tarpusavyje susij¢ ir paremia vienas kitg. Analizuojant investuotojo sagvoka didelis démesys
skiriamas investuotojo pilietybés nustatymui, ypa¢ kuomet analizuojami juridiniai asmenys.
Aptariama ne tik teorin¢ korporacinés pilietybés problematika, bet ir pilietybés planavimas
(treaty shopping) bei privilegijy paneigimas (denial of benefits).
47



Analizuojant investicijos sgvoka, gilinamasi ] investicijos sgvokos sudedamagsias dalis
nustatant tribunolo jurisdikcijg. Analizuojama kuris ir koks turtas patenka ] investicijos
apibrézima, taip pat, nustatoma kokia ekonominé veikla laikoma investicija. Taip pat

tiriamas ir ICSID Konvencijos ir investicijos sgvokos santykis.

Po iSsamaus investicijy sutarciy tribunoly praktikos, susijusios su jurisdikcijos klausimais,
tyrimo, disertacijoje nustatyta, kad investicijy sutarCiy tribunolai paprastai laikosi
ekspansyvinio (pleCiamo) pozitirio ] jurisdikcijg. Taip pat nustatyta, kad investicinio
arbitraZzo tribunoly jurisdikcija tebéra pleciama. Taip pat iSsiaiSkinta, kad egzistuoja daug
budy investicijy sutaréiy tribunolams perzengti savo jurisdikcines ribas. Sie biidai daZnai
yra susij¢ ir neprieStarauja vienas kitam. Jie apima ekspansyvines ,,saugomy investuotojy®,
»saugomy investicijy* ir ,,investiciniy gincy* sgvoky interpretacijas, taip pat silpné¢jancias
jurisdikcijos prielaidas, platy ,,didziausio palankumo rezimo* ir ,,skétiniy* i§lygy taikyma,
ribojant] ,,kryZkelés* i§lygos taikyma, lanksty investicijy sutar¢iy veikimo laike aiSkinima,

jrodinéjimo nastos investuotojams mazinimg ir dazng obiter dictu naudojima.

4 Skyriuje toliau tiriami investuotojy apsaugos standartai ir jy taikymas bei interpretavimas,
kurie taip pat atitinkamai patenka } arbitrazo tribunolo jurisdikcijos sfera tuo buidu, kuriuo
arbitraZo tribunolai turi teise nustatyti ir tirti konkre&ius investuotojuy teisiy pazeidimus. Sis
Skyrius naudingas tuo, kad padeda atsakyti i klausimus kodél investicijy sutarCiy tribunolai
turi galimybe ir yra linke plésti savo jurisdikcijg. Todél, Siame Skyriuje nagrinéjamos tiek
iSorings, tiek vidinés priezastys. 5 Skyriuje taip pat analizuojamos konkrecios investicinio
arbitrazo procediiros taisykles, kurios velgi suteikia galimybe arbitrazo tribunolams iSplésti

savo jurisdikcijg naudojant tiek ,.kryzkelés®, tiek ,,skétines™ normas.

4 ir 5 Skyriuje nustatyta, kad biitent agresyvus investuotojy spaudimas, investicijy sutarciy
nuostaty dviprasmiSkumas, intensyvi konkurencija pritraukiant uzsienio investicijas tarp
investicijas priitmanciyjy valstybiy, arbitraZo rizikos nejvertinimas i§ priimanciyjy valstybiy
pusés — tai iSoriniai varomieji veiksniai. Investicijy sutarciy tribunoly geb¢jimg ir polinkj

ekspansyviai aiSkinti savo jurisdikcijg lemia toliau nurodyti trys aspektai.
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Pirma, nors investicijy sutarciy tribunolai yra ad hoc gin¢y sprendimo institucijos, jie turi
kompetencija spresti del savo jurisdikceijos ir dideles interpretacines galias. Antra, nustatyti
teisinio motyvavimo btidai sustiprina ekspansyvios jurisdikcijos patikimumg. Lankstus
tarptautiniy sutarciy aiSkinimo taisykliy taikymas ir de facto precedento poveikis yra du
daZznai investicijy sutarCiy tribunoly naudojami biidai. Tre¢ia, i§ anksto tam tikriems
investuotojams palankiis arbitrai tvirtai remia jurisdikcijos iSplétimg sprendziant
investuotojy ir valstybés gincus. Arbitry asmeniné patirtis, glaudus rySys su investuotojais ir

komercinis teisinis mastymas turi didelés jtakos jy nuomonei, taigi ir arbitraZzo rezultatams.
XIX. PAGRINDINES ISVADOS

Vertinant naudos ir zalos santykiu, investicijy sutar¢iy sudarymo padariniai yra gana
prieStaringi. Viena vertus, darytina iSvada, kad tarptautiniai investicijy susitarimai —
dvisaliai ir daugiaSaliai tarpvalstybiniai susitarimai dél uZsienio investicijy — yra viena i
pagrindiniy priemoniy, kuriomis valstybés pritraukia uZsienio investicijy. Besivystancios
valstybés, kurios sudaro daugiau dviSaliy investicijy apsaugos sutarciy su i§sivysciusiomis
valstybémis, susilaukia ir daugiau tiesioginiy uzsienio investicijy srauty. Ribotos
tarptautiniy sutar¢iy ar paprotinés teis€s apsaugos investuotojams kontekste atskira valstybe
jgauna konkurencinj pranasumag kaip vieta investicijai, jei ji pasiraSo dviSale investicijy
apsaugos sutartj. Tod¢l yra pagrindas manyti, kad investicijy skatinimo ir apsaugos sutartys

veikia kaip valstybés institucijy aukstos darbo kokybés pakaitalai.

Kita vertus, darytina iSvada, kad investicijy susitarimai, kurie buvo laikomi deklaratyviais
susitarimais, skirtais sukurti S$iltus diplomatinius ir ekonominius santykius, salygojo
brangius tarptautinius gincus. Investiciniy gincy skai¢ius ir analizuojamy klausimy apimtis,
o, bitent, valstybés vykdomosios valdZios sprendimai, susij¢ su gyvybiskai svarbiais
valstybei klausimais, daznai tapo investicinio arbitrazo nagrin¢jimo dalyku. Todél
investicinis arbitraZzas gali paveikti ir jtakoti valstybés vieSojo intereso klausimus. IS tiesy
investicinio arbitrazo tribunolo sprendimas gali apsunkinti sveikatos priezilros,

aplinkosaugos, saugumo ir net finansy reguliavima. Naudojantis ekspansyvia arbitrazo
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tribunoly jurisdikcija investuotojai gali paduoti vyriausybes ] tarptautinj arbitraza ir

reikalauti visiSkai kompensuoti dél reguliavimo pakeitimy sumazéjusj laukiama pelng.

Po iSsamaus investicijy sutarciy tribunoly praktikos jurisdikcijos klausimais tyrimo, Sioje
disertacijoje nustatyta, kad investicijy sutarciy tribunolai paprastai laikosi plataus poziiirio ]
savo jurisdikcijg. Taip pat nustatyta, kad jurisdikcijos iSlétimo praktika tebevyksta.
Egzistuoja daug biidy investicijy sutaréiy tribunolams perzengti savo jurisdikcines ribas. Sie
btidai yra vienas su kitu susije ir vienas kitam neprieStarauja. Jie apima ekspansyvines
»saugomy investuotojy“, ,saugomy investicijy“ ir ,investiciniy gincy“ savoky
interpretacijas, silpnéjancias jurisdikcijos prielaidas, platy ,,didZiausio palankumo rezimo* ir
»skétiniy* 1§lygy taikyma, ribojantj ,,kryzkelés* iSlygos taikyma, lanksty investicijy sutar¢iy
veikimo laike aiSkinima, jrodinéjimo nastos investuotojams mazinimg ir dazng obiter dictu

naudojima.

Taip pat nustatyta, kad, viena vertus, investicijy sutar¢iy tribunolai turi galimybe ir yra linke
plésti savo jurisdikcijg. Kita vertus, tarptautiniy sutarciy Salys taip pat turi galimybe
kontroliuoti investicijy sutar¢iy tribunoly ple¢iamos jurisdikcijos gyli ir ploti. Norédamos
sumazinti radikalios ir labai nepriimtinoms susitarianc¢iosioms valstybéms tribunolo
jurisdikcijos iSplétimo poveikj, valstybés gali tai daryti apdairiai pasirinkdamos arbitrus,
inicijuodamos ,,valstybés ir valstybés arbitrazo procediiras, praSydamos anuliuoti arbitrazo

tribunoly sprendimus ir prieSindamosi sprendimo vykdymui.

Siekis perzitréti investicinio arbitrazo taisykles ir stiprinti ne gino Saliy—valstybiy
dalyvavimg investuotojo ir valstybés arbitraze, pagerinti ex ante ir ex post kontrole i
tarptautiniy sutarciy Saliy pusés per investicijy sutaréiy nuostatas ir net iSstojimas i§
tarptautiniy investicijy sutar¢iy ir investuotojo ir valstybés arbitrazo mechanizmy taip pat

gali paskatinti tribunolus gerbti bendruosius sutarties Saliy ketinimus.

Verta pazymeti, kad klausimas ar reikia kontroliuoti ekspansyvig tribunoly jurisdikcijg ir
kaip tai daryti priklauso nuo susitarian¢iyjy valstybiy politiniy prioritety ir interesy. Vis
delto, susitarian¢iyjy valstybiy geb¢jimas kontroliuoti tribunoly jurisdikcijg yra ribojamas

kuomet nebeveikia atsakomosios priemongs. I$laidos susijusios su tarptautiniy investicijy
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sutarciy sudarymu ir perdarymu bei iSstojimo i8 investicijy susitarimo rezimo islaidos gali 1§
esmés trukdyti susitarianciosioms valstybéms imtis veiksmy prie§ investiciniy tribunoly
jurisdikcijos i$plétima.

Taciau, darytina iSvada, jog S$i investicijy sutarciy sukuriama rizika blésta, nes naujo tipo
laisvosios prekybos sutartys jtraukia daugiau teisiy valstybéms, pvz., teise reguliuoti ir
pasiekti valstybés vieSosios politikos tikslus, tokius kaip vieSoji sveikata, saugumas,
aplinkosauga, kultiiros raida ar darbuotojy apsauga. Todél darytina iSvada, jog platesniy
reguliavimo teisiy jtvirtinimas naujosiose investicijy skatinimo ir apsaugos sutartyse gali

ateityje salygoti investiciniy gin¢y skai¢iaus maz¢jima.

Beveik visuose investicijy susitarimuose uzsienio investuotojams suteikiamos keturios
pagrindinés garantijos, susijusios su investuotojy ir investicijas priimancios Salies
santykiais: apsauga nuo diskriminacijos (didZiausio palankumo reZimas ir nacionalinis
rezimas); apsauga nuo ekspropriacijos, kai ji vykdoma ne vieSosios politikos tikslu ir
tinkamai nekompensuojama; apsauga nuo nes3ziningo ir neteisingo rezimo; apsauga,
uztikrinanti kapitalo pervedimo galimybe. Taciau, darytina iSvada, kad investiciniy
tribunoly sprendimai Siy garantijy atZvilgiu daZnai yra prieStaringi ir nenuosekliis. DaZnais
atvejais, tribunolai, spresdami skirtingas bylas, pateiké skirtingas iSvadas panaSiais
klausimais. Pavyzdziui, tribunolai daznai skirtingai aiSkino investicijy sutar¢iy salygas dél
apsaugos nuo nesaziningo ir neteisingo reZimo ar ekspropriacijos. Tas pat pasakytina ir apie
»skétinés* iSlygos interpretacija bei vadinamyjy laukimo laikotarpiy laikymosi salygas.
Tribunoly reakcija } Sias nuostatas nebuvo vienoda. Kai kuriais atvejais tribunolai nustate,
kad laukimo laikotarpiy salygos nesilaikymas netur¢jo jtakos jurisdikcijai. Kitais atvejais
buvo padarytos prieSingos iSvados. Tribunoly iSvados taip pat skyrési ir interpretuojant

,»didZiausio palankumo rezimo* salyga.

Darytina i§vada, kad investicinio arbitrazo tribunoly sprendimy nenuoseklumas gali ateityje
salygoti investicinio arbitrazo kaip gincy sprendimo biido atsisakymo galimybe, todél biitina
spresti priestaringy sprendimy problema per tribunolo sprendimo panaikinimo ir precedento

institutus. Pagal ICSID sistemg sprendimo panaikinimo pagrindai yra riboti ir baigtiniai, t.y.
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Salys jy negali nesilaikyti ar transformuoti sprendimo panaikinimo proceso ] apeliacinio
skundo procesg. Todél néra galimybés sukurti apeliacijos institucijg ICSID sistemoje.
Atsizvelgiant ] tai, darytina iSvada, kad biitent pats investicinis arbitraZzo tribunolas turi
grieztai laikytis ankstesniy tribunoly sprendimy, kurti nuoseklig ir neprieStaraujancia
tribunoly praktika. Tribunolai turi remtis precedentais, atsizvelgti j paprotinés tarptautinés
teisés privalomy normy teisines implikacijas, taikomas tokia apimtimi ir tik tiek, kiek jos

yra konkrec¢iai susijusios su nagrin¢jamu konkreciu atveju.

Atsizvelgiant ] Sias aplinkybes, tikslinga daryti iSvada, kad investiciniai tribunolai yra labiau
orientuoti ne ,,] jstatymy leid¢ja®, bet ,,j gincg*“. Taciau, neatrodo tikslinga daryti iSvada, kad
investiciniai tribunolai apskritai prisideda prie tarptautinés teisés ar tarptautiniy tribunoly

,,suskaidymo*.
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investicijy teis¢je ir arbitraze®.

2014-10-28 Skaitytas praneSimas ir prezentacija Kolumbijos teisés mokyklos
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XXII. INFORMACIJA APIE AUTORIU

Rimantas yra sukaupe¢s didele patirt] sprendziant gincus tarptautiniame arbitraze kylancius
pagal investicijy apsaugos sutartis. Rimantas dalyvavo didZiausiuose arbitraZzo gincuose
Lietuvoje bei Baltijos Salyse tiek jmoniy, tiek Vyriausybiy pusé¢je. Rimantas konsultuoja

pasaulines energetikos kompanijas, taip pat tarptautines advokaty kontoras.

Be darbo tarptautiniame arbitraze, Rimantas dirbo ties auksto profilio tarptautiniais gincais
Baltijos valstybése, taip pat Europos Sajungos Teisingumo Teisme. Rimantas pataringjo

bendroves prekybos, investicijy, reguliavimo ir tarptautiniy operacijy klausimais.

Rimantas yra tarptautinés investicijy teisés bei investuotojy apsaugos, Pasaulio Prekybos
Organizacijos teisés bei tarptautinio arbitrazo srities ekspertas. Siuo metu Rimantas yra
teisés moksly doktorantas Queen Mary universiteto Tarptautinio arbitrazo mokykloje
Londone, kuruojamas Prof. L. Mistelis. Rimantas taip pat buvo pakviestas atlikti mokslines
stazuotes Kolumbijos teisés mokyklos Tarptautiniy komerciniy bei investiciniy gincy centre

Niujorke bei Nacionalinio Singapiiro universiteto Tarptautinés teisés centre.

Rimantas baigé teisés magistrantiiros studijas Edinburgo universitete Skotijoje. Be to,
Rimantas studijavo tarptautinj komercinj bei investicinj arbitrazg Niujorko finansy institute,
Tarptautiniuose prekybos riimuose Paryziuje, Londono Privilegijuoty arbitry institute bei

Tarptautinéje arbitrazo akademijoje Paryziuje.

Rimantas yra daugelio straipsniy tarptautinio arbitrazo tema autorius, Eurazijos Arbitrazo
zurnalo redaktorius, PPO teisés lektorius KSU Universitete, Tarptautinés investicijy teisés ir
arbitrazo lektorius Vilniaus Universitete ir Vyresnysis teisininkas ,,Motieka ir Audzevicius*

APB.

Formalusis iSsilavinimas
Teisés bakalauro laipsnis - Mykolo Romerio Universitetas.

Teisés magistro laipsnis - Edinburgo Universitetas.
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Teisés moksly daktaras — Londono Queen Mary Universitetas (laukiamas).

Papildomas iSsilavinimas

Tarptautiné Arbitrazo Akademija — Praktikos diplomas.
Londono Privilegijuoty Arbitry Institutas - Praktikos diplomas.
Tarptautiniai Prekybos Riimai - Praktikos diplomas.

Niujorko Finansy Institutas - Praktikos diplomas.

Mokslinés stazuotés

Vizituojantis mokslininkas, Nacionalinis Singapiiro universitetas (Tarptautinés teisés

centras), 2015 m.

Vizituojantis mokslininkas, Kolumbijos Teisés Mokykla (Tarptautiniy komerciniy bei

investiciniy gincy centras), 2014 m.

Naujausia patirtis tarptautiniame arbitraze

Serbijos energetikos jmonés atstovas gince prie§ Lietuvos ir Kipro bendroves dél arbitrazo
tribunoly sprendimy pripazinimo ir vykdymo.

Rusijos ir Izraelio investuotojy konsultantas investiciniame gince prie§ Lietuvos Respublika
[saulés energetika].

Rusijos investuotojo konsultantas investiciniame gince prie$ Lietuvos Respublika [Rusijos-
Lietuvos DIS].

Estijos investuotojo atstovas investiciniame gince prie§ Lietuvos Respublikg [Estijos-
Lietuvos DIS].

Lietuvos korporacijos atstovas gin¢e prie§ Baltarusijos Respublikg [Lictuvos-Baltarusijos
DIS].

Konsultantas investuotojo ir Lietuvos Respublikos gince [Latvijos — Lietuvos DIS].

Rusijos energetikos bendrovés atstovas tarptautiniame komerciniame arbitraze pries§
Lietuvos Respublika [Stokholmo (SCC) tarptautinis arbitrazas].
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Rusijos energetikos bendrovés konsultantas investiciniame gince pries Lietuvos Respublika
[Lietuvos-Rusijos DIS, Tarptautiniy Prekybos Riimy (ICC Paryzius) tarptautinis arbitrazas].

Rusijos energetikos bendrovés atstovas tarptautiniame komerciniame arbitraze [Stokholmo
SCC tarptautinis arbitrazas].

Italijos investuotojo atstovas investiciniame gin¢e prie§ Lietuvos Respublikg [Italijos —
Lietuvos DIS, UNCITRAL tarptautinis arbitrazas].

Serbijos Respublikos Vyriausybés pataréjas tarptautiniame komerciniame arbitraZe.
Rusijos energetikos bendrovés atstovas Europos Sajungos Teisingumo Teisme.

Pranciizijos investuotojo konsultantas investiciniame gince prie§ Lietuvos Respublika
[Prancuzijos — Lietuvos DIS].
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