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INTRODUCTION. International tax competition and competition for taxes — a
phenomenon that encourages states and governments to respond actively to ever growing
mobility of business and residents, i. e. taxpayers and capital, i. e., tax object and base. It
necessitates reduction of the tax burden, liberalization of legal regulation applying other
types of subsidies and privileges, creating as favourable as possible environment for
immigration of capital, as well as exploring various individual and collective political,
economic and legal instruments to limit the transfer of the tax base between states and
neutralize advantages of competing jurisdictions. In the broadest sense, this phenomenon
is identified as a competition between jurisdictions for investment and investors by
offering a more favorable tax environment, first of all — the lowest possible basic tax
rates. This kind of competition, both historically and currently, is often recognized as
major structural tax reforms: a reduction in major tax rates; a redistribution of the tax
burden between labour, capital and consumption; the choices between proportional and
progressive tax systems. The beginning of reductions on the highest income and profit
tax rates is generally considered to be tax reforms carried out in the ninth decade of the
last century by President Ronald Reagan in the U.S. and Mrs. Margaret Thatcher in the
United Kingdom (afterwards, there was a reduction of tax rates in the majority of other
European countries and members of Organization for Economic Co-operation and
Development (hereinafter — the OECD) outside Europe)'. Subsequently, the wave of
transition from progressive to proportional taxation and a reduction in capital taxes came
to Eastern and Central European countries®.

In a narrower sense, international tax competition in the initiatives of the
European Union (hereinafter — the EU) and the OECD are identified through specific
preferential tax regimes applied by individual states and special tax measures, by which,
through a contrast with the relatively higher general level of taxation existing in a
particular state, an extremely favourable tax environment is created for mobile foreign
capital. These tax regimes are created not only by specific legislative tax exemptions
levied on clearly identifiable entities, their groups, the range of activities or forms of

capital, but also by limitation of the availability of tax-related information (especially,

! OECD. Harmful tax competition. An emerging global issue. OECD publications, 1998, Paris. (OECD
1998 Report).
2 GRECU, A. Flat tax — The British Case. Adam Smith Institute, 2004, London, p. 12.
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for foreign tax authorities) or a greater discretion given to the relevant tax authorities or
officials to enter into individual agreements relating to the tax base, the tax rates and the
payment terms. A distinctive feature of such tax competition between states is that
reduced taxation is strictly ring fenced from the national economy and is non-applicable
to the tax base which already exists within the jurisdiction (control) of the state, while
accessibility to tax information and circulation restrictions, open additional possibilities
for extensive tax planning, avoidance or even evasion and also apply exclusively to
foreign persons.

Competing by taxes, both in broad and narrow senses, means that states actually
compete by tax jurisdiction. On the one hand, each state tries to present its regime as the
best choice for foreign taxpayers and flow of international capital, and, by using well-
established cornerstone principles and customs of international taxation, provide
opportunities to create a safe haven from the tax regulations of other states and
obligations to them. On the other hand, countries engaged in tax competition are trying
to find solutions and ways to maximize the effective implementation of their own tax
jurisdiction, reach their own taxpayers who are moving or have moved to foreign tax
jurisdictions as well as the capital those taxpayers possess and the tax base they generate.
This growing interaction between tax jurisdictions of different states, promoted by
increasingly profound financial and economic integration, technological progress, both
within the EU and on global level, increasingly determines that state‘s legal regulation
and, as a consequence, its choice of businesses (taxpayers) start to directly influence the
functionality and efficiency of the applicable tax rules of other states, as well as the
opportunities for these states to achieve their chosen tax policy goals and to solve
problems. This encourages states to look for ways to reduce (or at least control) the
dependence of national tax regulations on regulatory decisions adopted by other states.
All of this poses quite a set of not only political or economic, but also purely legal issues
and challenges, which is what essentially forms the problem-axis dealt with in this
scientific research work.

Depending on the context, the term “tax competition” is also often used to
identify a state‘s decisions in other areas directly affecting the tax base and taxpayers’

movement between countries and determining the functionality of the tax legislation, for



instance, in the fields of formation, management and functioning of legal entities and
quasi-entities (investment funds, trusts, partner communities and similar), financial
services and markets, banking, insurance regulations, international inter-institutional
cooperation, cross-border exchange of information, etc. However, the axis of this
dissertation is, primarily, tax competition between states and its reflections on the
national tax legislation, and thus, the other mentioned aspects of this international
phenomenon shall be considered only to the extent which, in author’s opinion, it is
necessary as a context to reveal and evaluate the legal side of the tax competition
between states. It should also be stressed, that the term ,,tax competition* in international
practice is primarily used regarding direct taxes, i. e., taxes on profits, income, capital
(assets) and the mobile tax base of such taxes. Therefore, without denying the existence
of competition between states in the field of indirect taxation (and such tax revenue) and
its impacts on national fiscal policy, it is the conceptual differences in direct and indirect
taxation and harmonization of indirect taxation on EU level which determines that
competition between states in the area of indirect taxation is related to other economic
processes, is set in a different political context and legal framework, and, for this reason,
IS not investigated in the dissertation in more detail.

PURPOSE AND TASKS OF THE DISSERTATION. The main objective of
the dissertation is to conduct a legal research on a broad interdisciplinary phenomenon of
tax competition between states, placing particular emphasis on the important legal
aspects and necessity of legal approach to the processes; to evaluate how this global
phenomenon has affected legal tax regulation in Lithuania; assess Lithuania’s
competitiveness, provide proposals for improvement trends and offer possible solutions.

The dissertation examines a number of theoretical and practical issues related to
the legal aspects of international tax competition as well as its identification and impact
on the Lithuanian tax system. Therefore, in order to achieve the set goals, the following
tasks are posed:

1. To overview the most important causes of tax competition between states; its
preconditions; key developmental aspects and consequences, and identify typical

features of this phenomenon as well as to formulate a working legal definition.



2. To identify and describe the main categories and elements comprising the
content of this phenomenon, the most typical legal regulation models and criteria, which
would facilitate analysis and evaluation of competitive aspects of the tax system of an
individual state on both theoretical and practical levels.

3. To distinguish between political, economic and legal assessment of tax
competition and to provide criteria which would help different general forms of tax
competition or particular legal measures to be assessed not only as fair or unfair, harmful
or beneficial, but also as a legal or illegal.

4. To examine the main current and previous Lithuanian tax legislation and
highlight provisions which may be recognized as elements of tax competition in the
Lithuanian tax system; reveal possible causes for their occurrence and provide legal
evaluation.

5. Taking into account the best practices of foreign states, the national experience
and global trends reflecting the reaction to the phenomenon itself and the challenges
posed by it, to provide suggestions on the most necessary changes to the state’s current
tax legislation and indicate directions for further development in order to increase (or, at
least, to maintain) the state’s tax competitiveness, ensure effective protection of the
national tax base and implementation of the taxation in force.

NOVELTY, ACTUALITY AND ORIGINALITY OF THE WORK.
International tax competition as a separate phenomenon in Lithuanian science (and
especially the law) until today has been analyzed relatively insignificantly. So far, this
subject has received attention mainly from economists such as R. Vainieng¢, I. Simonyté,
P. Gylys, also R. Simasius. These authors evaluated fiscal (tax) policies and business
regulation trends as well as separate legislative provisions in Lithuania and certain
foreign states mostly from economics point of view: starting from tax rate differences;
real and alleged advantages and disadvantages of proportional and progressive taxation;
attractiveness for foreign investments and administrative burden.

At this point, the conferences hosted by the Lithuanian Free Market Institute
“Pro-liberal reforms to reduce the tax burden” in the year 1997 and “Tax Policy Impact
on Competitiveness of States. Ten Years of Experience and Challenges for the Future” in

2002 should also be mentioned. During the conferences, issues of tax competition



between the states and the significance of such competition for Lithuania from a legal
perspective were barely analyzed. In these conferences, the tax competition issue was
mainly discussed with regard to political discourse on tax and economic regulations,
defending a certain ideological course and nominally comparing tax regulatory
differences between Lithuania and chosen foreign states. More profound economic and
legal arguments were presented only to illustrate certain political points of view. Clearer
attitude of the commentators regarding the phenomenon itself could be perceived only
by a comprehensive examination of the context of their publications, statements,
including topics not related to tax issues (e. g., market regulation, social policy, EU
policy, etc.), and taking a deeper look into their assessment of separate regulatory
decisions or processes.

The statements and opinions on the subject of tax competition presented in
Lithuania might be described as a lifeless reflection of the basic ideas of the debate
taking place abroad. In conclusion, it should be said, that those who hold liberal views
analyse tax competition as the inevitability of democracy, which is “a result of not only
political but also an economic choice of people. This is considered to be the taxpayers’
opportunity “to vote” by the taxes paid, thus, encouraging the governments to use public
finances more efficiently in order to optimize the need for them, and, along with this, the
overall tax burden, especially for mobile tax base — financial capital. The attempts of
states, especially the EU members, to harmonize taxes and to cooperate in the fight
against tax avoidance and evasion are directly compared with progress impeding cartel
agreements, the damage from which should not be under estimated in a free market.
Meanwhile, left-wing commentators and evaluators place a particular emphasis on the
importance of public spending and assurance of public goods financed by tax revenues
(from a lighthouse to ecology, national security, legal system, public authorities), the
pros of holistic approach and the cons of individualism, vertical tax equity and
viciousness of market-driven taxation®. Unfortunately, this debate of ideological nature
(which is more of the exchange of views) occurs only at a theoretical level, there is a

lack of a deeper research and evaluation of the impact of tax competition on Lithuania.

® VAINIENE, R. Pamokos Lietuvai. Iisitkiai Europos Sgjungai. [Interactive] Conference report — “Tax
Impact on Competitiveness of States”, 5-6 December 2002, Vilnius.
* GYLYS, P. Mokesciy nasta ir tarptautiné mokesciy konkurencija. Ekonomika, 2006, No. 75.
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Although this dissertation is oriented towards legal rather than the economic research of
international tax competition, nevertheless, without economic insights and conclusions,
it would not be a complete and wholesome piece of work. One of the more detailed
pieces of economic research, most relevant to this work, which was carried out in
Lithuania and which assessed, inter alia, quality aspects of taxation in Lithuania and the
effectiveness of the reforms carried out, is a publication by A. Burgyté and E.
Maciulaityté “Income tax treatment and effectiveness in Lithuania™, in which the
corporate tax regime which applied in Lithuania a few years ago (and which is partly still
applicable) is compared with that of foreign countries and findings based on an analysis
of economic indicators are presented.

The author’s attempts to find a more comprehensive legal analysis of international
tax competition as an integral phenomenon in the Lithuanian scientific literature did not
present any findings. However, a statement that there is a complete vacuum of legal
thought on the matter in Lithuania would not represent the truth. First of all, one could
mention the conference: “International Tax Competition and Lithuania”, organized on 7-
8 April, 2010, by Public Law Department of the Faculty of Law, Vilnius University,
together with the Partners, in the course of which issues regarding competitiveness of the
Lithuanian tax system; the legal context presupposed by the EU acquis; and the meaning
of Agreements on the Avoidance of Double Taxation were assessed in the reports of
Lithuanian and foreign academics and practitioners (T. O’Shea, A. Medeliene, A.
Paulauskas, G. Gillham, T. Balco, etc.). Secondly, there is a quite substantial and
comprehensive analysis of individual elements of the Lithuanian tax system in the works
of Lithuanian lawyers (for example, publications by B. Sudavicius; dissertations of A.
Paulauskas, H. Gabartas): on special tax regimes; exemptions and reliefs; the tax rate
structure; measures intended to limit international tax avoidance and evasion (which, are
also a direct consequence of tax competition between states); tax policy and regulatory
obligations and restrictions presupposed by membership in the EU, and other aspects of
international taxation, tax planning and avoidance, as well as an assessment of gaps and
weaknesses in tax regulation, also provided suggestions for possible improvement. Most

of these elements are the primary factors that identify and actually determine

® Pinigy studijos No. 8(2), 2004, p. 54-78.
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competitiveness and attractiveness of a state’s tax system to mobile foreign capital,
therefore, the works of the previously mentioned authors are referred to while dealing
with the tasks set-out in this dissertation. However, in the context of this thesis, the
qualitative characteristics of individual regulatory elements and decisions are not as
important as their (including those in effect in different states) coherence and interaction,
therefore, in this work they are analyzed and evaluated at a slightly different level.

The discourse on tax competition in foreign scientific literature presents a much
more varied, profound and intense debate. The complexity and the inter-disciplinary
nature of the phenomenon presupposes that a one-way analysis of the issue is not even
possible, therefore, frequently, its political, economic and legal aspects are dealt with in
the same study or publication (as well as in this dissertation).However, a purely legal
analysis and evaluation is also not an exception. Thus, first of all, the OECD project
“Harmful tax competition. An emerging global issue” should be distinguished together
with its further progress reports as well as the EU project of the Code of Conduct for
Business Taxation. In addition to this, a number of studies and research works of foreign
scientists should be mentioned: C. Pinto’s “Tax Competition and EU Law”; B. J.
Kiekebeld’s “Harmful tax competition in the European Union: code of conduct,
countermeasures and EU law”; W. Schon’s “Tax Competition in Europe”; R. Teather’s
“Benefits of tax competition”; other publications of these authors, as well as the works of
G. Meussen, F. Vanistendael, L. Cerioni and others.

The relevance of the topic in question is supported, first of all, by deficiency in
concentrated legal research literature in Lithuania on international tax competition, as
well as the challenges of the recent global economic and financial crisis and the resulting
problems related to the public finances for governments of various countries, i.e., the
need to manage huge deficits in public finances, stimulate stagnation or recession-
stricken economies, compete to a greater extent for foreign investment and financial
capital, which might not, necessarily, even be directly invested in the country concerned,
but be merely transferred further using that country’s legal and financial infrastructure.
The importance of taxation and the necessity to fight the fiscal risks posed by the most
competitive offshore jurisdictions is also supported by the latest OECD initiatives on the

exchange of tax information. Tax issues and exchange of information on tax matters are
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regularly highlighted in the summit meetings of G group® and, since they represent some
of the most important issues, they are included among the priorities of the EU
Commissioner for taxation, customs, anti-fraud, audit and statistics, A. Semeta’. In
addition, attention should be drawn to the fact that various changes and amendments in
tax legislation, which are directed, in some instances, to consolidate finance, and in other
cases — to promote business and investments, have been a constant item on the agenda of
the Lithuanian Government and the Parliament since December 2008. Public debate,
initiated by politicians, business representatives, practitioners and researchers, as to what
Lithuanian taxes should be, is also incessant. However, the motif of tax competitiveness,
though mentioned sometimes as one of the reasons for the revisions, has been used quite
infrequently so far. Perhaps, the most important argument for the novelty of this work is
the already mentioned shortage in the scientific literature of international tax competition
commentary and research from a Lithuanian perspective, as well as the scarcity of a
more comprehensive analysis of the interaction between the legal tax regulations in
Lithuania and foreign countries. The number of motivated systematic proposals of a
conceptual nature for improvement of the competitiveness of Lithuania’s direct tax
regulations and administration procedures are also presented.

METHODOLOGY AND SOURCES OF RESEARCH. Almost all classical
methods of legal science and scientific knowledge are used in the research: linguistic,
systematic, comparative, historical, logical, teleological, sociological, etc.

In this work, the linguistic method is used to explain the meaning of words, terms,
concepts and sentence structure used in legal acts, international agreements on avoidance
of double taxation and other legislation, as well as the documentation of various
institutions and organizations (studies, reports, and scientific publications). This
approach is particularly important for content analysis of sources in foreign languages.

A systematic approach to the research is inevitable, because the law per se is a
systemic phenomenon. The mere analysis of separate rules of law cannot adequately
disclose the essence of legal regulation and, therefore, this method enables not only an

understanding of the interconnections between national and international tax norms but

® 1. e. summits of G7, G8 and G20 group of leaders of the largest world economies. Statements accessible
via internet: <http://www.oecd.org/tax/transparency/keydocuments.htm>,
"See:<http://ec.europa.eu/commission_2010-2014/semeta/headlines/speeches/2010/11/speech_3011.pdf>.
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also tax consequences created by interaction of norms belonging to competing legal
systems’. A systemic approach is used to analyze the content of the legal norms in the
context of relevant factual environment as well as the political and economic
circumstances.

The comparative method in this work is used to compare not only the tax
provisions of different countries, but also the opinions of scientists working in the legal,
economic and political fields. This method is combined with the historic method and is
used to analyze the approaches of states and international organizations towards tax
competition as well as the changes in the (non-)competition tax policy itself over time.
Additionally, this method reveals the course of development of the relevant legal tax
regulations and the scientific approach to tax competition and its legal forms.

The logical (deductive, inductive) analysis of laws, international treaties,
scientific publications and other sources is required for the work to provide a critical
assessment of the relevant provisions of the legal acts, positions of international
institutions and organizations, opinions of scientists, as well as the support and related
statements, arguments and conclusions of the dissertation.

The primary basis, when dealing with the tasks set for the dissertation and in
answering the questions posed, consists of the normative legal acts (tax laws both current
and already replaced, government decrees, decisions, etc.), the rulings of the
Constitutional Court, the Agreements on the Avoidance of Double Taxation concluded
by Lithuania and international agreements on exchange of tax information. The Model
conventions and commentaries developed by the OECD are also invoked; the EU acquis
governing direct taxation and state aid issues with particular emphasis on EU soft law —
EU Council resolutions, communications of the EU Commission, guidelines, etc. are
also analyzed in the research. Previously mentioned soft law, in view of the balance of
powers between the EU and its Member States in the field of direct taxation, if not in the
literal meaning of the rule, then, at least, in the abundance and diversity of issues
covered is not inferior to a traditional law (directives and regulations) on the matter. In
addition to this, apart from assessing how a state’s undertakings to the EU and other
obligations that arise from them expand or restrict this state’s possibilities to set the tax

rules intended to increase competitiveness or measures limiting the erosion of its tax
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base, relevant practice of the Court of Justice of European Union, which elaborates on
the scope of rights of establishment and free movement of capital and their possible
limitations within the EU, is analyzed (for example, cases: C-384/93 Peralta; C-294/99
Athinaiki Zithopiia; C-196/04 Cadbury Schweppes; C-284/06 Burda GmbH; C-282/07
Truck Center; C-311/08 SGI; etc.), as well as on the EU’s legal framework for state aid
by the means of direct taxation (for example, cases: C-332/90 and C-132/93 Steen;
joined cases C-182/03 and C-217/03 Belgium v Commission; C-88/03 Portugal v
Commission; C-172/03 Heiser; joined cases from C-428/06 to 434/06 Union General de
Trabajadores de La Rioja (Rioja UGT); etc.).

A source of particular significance for this research, taking into account the
characteristics of the object investigated, is the scientific literature. First of all, the
studies and researches of international organizations and institutions, e. g., the OECD,
the International Monetary Fund, European Commission, etc., as well as the projects
inspired by processes of international tax competition, tax avoidance and evasion, among
which, once again, should be mentioned Harmful tax competition. An emerging global
issue by OECD and subsequent progress reports, the EU’s Code of Conduct Group for
Business Taxation reports to the EU Council. In addition, the research is based on those
already mentioned studies, monographs, articles, comments and reports of foreign (W.
Schon, R. Teather, G. Meussen F. Vanistendael, L. Cerioni, D. Mitchell, and others) and
Lithuanian scientists, representing different approaches to causes, processes and effects
of tax competition between the states. The findings of various economic studies on tax
competition have been also taken into account. While discussing and evaluating
Lithuania’s direct tax regulations from the perspective of competitiveness, apart from the
legal regulations currently or recently in force, the explanatory notes of the relevant law
projects are considered also as an important source. As information sources relating to
foreign states’ tax systems and their specific regulatory provisions are important to this
work, beside particular legal acts, the internet database of the European Commission’s
Taxation and Customs Union Directorate-General as well as information, explanations
and comments provided on the web portal of the International Bureau of Fiscal

Documentation (IBFD) are used.
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In addition to these regulatory and doctrinal sources, the dissertation presents
quite a number of opinions of current and former political leaders of the World (B.
Obama, N. Sarkozy, A. Merkel, etc.) on international tax competition, tax avoidance and
evasion, low tax (offshore) jurisdictions and bank secrecy protection, which are
important to identify the common perception of the phenomenon, its constituent
processes and the basis and reasoning of its evaluation. Publications concerning tax and
international taxation issues in the foreign periodical press (The Economist, The
Guardian, International Herald Tribune, etc.), information, analytical publications and
assessment of the most relevant tax policy decisions in various states, tax based business
decisions of major international companies, cases of tax optimization, avoidance and
evasion published therein and in other sources of information are analyzed. Reviews of
tax systems of different countries, comparisons and evaluations published on the
websites of the largest audit companies have been also considered.

STATEMENTS OF THE DISSERTATION TO BE DEFENDED. Taking into
consideration the primary objective and the goals defined in order to achieve those, the
dissertation was to confirm or deny that:

1. International tax competition is not just an entirety of political processes which
can be measured by economic standards, but also a phenomenon having specific legal
shape, i.e., a set of legal forms, developed spontaneously or purposefully and
systematically and expressing particular political will, being one of the most objective
measures for the states’ aspirations, possibilities and efforts to compete for mobile
capital, tax payers and the tax base.

2. States’ actions and decisions in the field of competition by taxes and for taxes
are also an object for legal assessment, because the means used are, not only by their
form, but also by the content, subordinated to a certain legal order; they must comply
with the relevant legal criteria and might be classified as lawful or unlawful. The legal
boundaries of such competition are, primarily, established by each state’s national law,
as well as the sovereignly assumed international obligations and the duties imposed on
the basis of the latter, and, in terms of the actual effectiveness of the regulation enacted,

even the legal regulation of other states.
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3. Global competition processes have a direct influence on decisions of

Lithuanian tax policy-makers and institutions implementing those decisions, and thus,
reflect on the content of Lithuanian legal tax regulations and tax administration practise.
Lithuanian tax legislation had and still contains provisions designed (a priori not
evaluating their effectiveness) to attract foreign mobile tax base and limit the emigration
of the domestic tax base, and, besides this, such international competition open business
as well as tax planning and optimization opportunities for taxpayers, which are clearly
reflected in the legislation interpretation and application practices of tax administrator.
4. Stereotypical and conservative regulations prevail in Lithuanian tax regulations.
Often, there is a lag from development and changes in the business models, there is an
obvious lack of detailed analysis and evaluation of the current practices of foreign states,
as well as mobile capital taxation and tax base protection mechanisms that have been
already tested and honed. Various aspects of international taxation are unreasonably
devalued in Lithuania, often focusing purely on internal taxation issues that are not even
the most critical and productive, and limiting all the attention solely to double taxation
avoidance agreements and the mechanical transposition of EU law.

MAIN CONCLUSIONS. In summarizing the findings of the research and
analysed normative, scientific and other public sources of information, practice of
foreign countries and own subjective insights, the author makes the following main
conclusions from this work:

1. International tax competition can and should be the object of interest not only
for economists, but also for lawyers and legal analysis must be applied to: the interaction
of different national tax systems and their separate elements, the influence of
international normative documents (bilateral and multilateral agreements, EU acquis) on
the competitiveness of national tax system and the state’s sovereignty in the field of
taxation and opportunity to have its own independent direct taxation goals and achieve
them not only de jure, but also de facto.

2. The historically established exclusively fiscal function of direct taxes in the
context of intense globalization is inevitably changing and these taxes are more and more
used not only as an instrument for direct income generation, but also as a measure to

stimulate economic and financial activity and the generation of added value. These
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changes determine, that while politicians and economists are modelling what direct taxes
should be applied in the state, the more and more important role is designated (in
Lithuania’s case - should be designated) to lawyers, not only in decisions on what legal
form the tax related regulatory decisions could or should acquire, but in modelling their
content, methods of implementation and adaptation to the international regulatory
framework.

3. International tax competition is not only the efforts of individual states or
integrated groups of states (such as the EU) to implement their tax jurisdictions in a way
and to the extent that would make them attractive and convenient not only both for direct
investment of non-residents and international capital flows choosing their legal and
financial infrastructure (tax competition), but also attempts to secure the widest possible
powers to tax their residents and tax base in their disposal and means to realize those
powers most effectively (competition for taxes). The latter processes take place by
setting up various administrative restrictions, prohibitions, obligations, additional
taxation, that are designed to reduce the benefits from the tax systems of competing
states and the attractiveness of their jurisdictional asylum to those tax payers and tax
bases ready and able to migrate from the country of origin or residence, as well as
ensuring maximum access to information needed for tax calculation and implementation
of the tax laws.

4. As the basic element (object) for analysis of international tax competition
should be considered not as a separate standard for legal acts in the field of direct
taxation legislation nor their individual articles, provisions or particular legal norms, but
rather the preferential tax regimes (or fiscal measures) — the set of rules applicable to
particular taxpayers, tax objects or the respective part of their taxable value (tax base),
separate types of activities or economic transactions, so creating for all those more
favourable, attractive and flexible tax conditions (compared to those generally applicable
in a particular state or an integrated group of states delimited from third countries by
legal, political and economic measures (e.g., the EU)). Preferential tax regimes in their
essence (by determining attribute) are very close, and, in most cases, identical, to what is
referred to as a tax incentive in the Law on Tax Administration. However, as not every

tax relief is a competitive tax measure, likewise, not every special tax regime primarily
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relevant to foreigners, foreign operations and transactions or tax objects of foreign origin
is neither an indication of the purposeful aim to create nor do they necessarily create any
tax advantages (e.g., designed only to eliminate double taxation). Apart from the above
mentioned, an integral part of the tax competition processes are the tax base protection
measures and the instruments to fight tax avoidance and evasion containing a cross-
border element: controlled foreign company regulations; limitations for transactions with
non-taxable (offshore) companies; tests for the substance of economic transactions,
business logic and objectives; rules for re-qualification of income and payments;
mechanisms for the collection and international exchange of information on the foreign
income of nationals etc.

5. International tax competition is a multi-dimensional and inter-disciplinary
phenomenon, therefore, for a comprehensive legal analysis, more objective assessment
of expediency of direct tax regulations, and their efficiency, as well as achievability of a
set objectives of different fiscal regimes and their actual consequences, wider perception
of the phenomenon and associated microeconomic and macroeconomic processes is very
important. Owners and managers of mobile capital, tangible and intangible assets,
businessmen and investors not attached to a particular geographical location and other
taxpayers in control of easily transferable taxable items (i.e., tax base) have more and
more flexibility to choose their preferred tax jurisdiction, therefore, taxation solutions
chosen by individual states and applicable legal regulations are no longer an
inevitability. The detailed perception of the motives, goals and causes for such economic
choices and establishment of the most accurate possible margin of tax “tolerance” for
different groups of taxpayers, tax objects’ and business activities, is a conditio sine qua
non not only for ensuring attractiveness of a state’s tax system for international business
structures, individual taxpayers and capital flows but also makes it possible to model tax
base protection and anti-avoidance instruments more accurately, and to better deal with
artificial (fictional, formal) fiscal migration, and help prevent unjustified, unnecessary
and ineffective restrictions.

6. The analysis, perception and proper evaluation of the overall international
political context of tax competition and specific political arrangements, that often turn

into germs of international legal customs or even soft law, are also important for a state
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when both choosing its general tax policies and shaping specific national tax regulations.
Political motives and arguments are usually the primary and the main measures for
evaluation of national tax systems and peer (i.e. inter-state) assessment of regulatory
environment in general, as well as the criteria for division of jurisdictions into various
lists and groups, premise and reason to apply protective legal measures.

7. The very nature of the taxes, their regulatory specifics; the interaction between
legal relationships in the field of taxation and other areas of law (civil, administrative,
financial, etc.) and the character of such inter-relationships determine that the
functioning and the efficiency of tax regulations directly relate to, and is even dependent
on, the content and quality of legal norms belonging to other branches, sub-branches and
institutes of law governing various economic and financial activities, business processes
and other areas of economic and social life. The efficiency and functionality of tax
regulations (both designed to promote and to limit certain processes), especially the ones
applicable to international financial activities, is often determined directly by such
“basic” legal regulations directly applicable to those tax base generating social and
economic relations, i.e., corporate law, rules for establishment and operation of
collective investment vehicles, insurance, banking and other financial laws, even
shipping or aviation legislation. Competitive, effective and capable of achieving the set
objectives system of tax rules must be consistent not only with other legal regulations
existing in a state it belongs to, but also be able to adapt to the rules, regulations and
types and forms of corporate business and investment structures existing and functioning
in legal systems of other states (and, consequently, in a different legal tradition).

8. A state seeking to have a tax system and a regulatory environment which are
competitive and attractive to foreign capital flows, in determining rules for circulation of
and access to tax and other business information under its jurisdiction (both for
governmental institutions, including the foreign ones, and the public), must carefully
assess the weight and importance of the public and private (business) interest and find a
proper balance between those: the necessity to ensure transparency, prevent criminal
offenses and other breaches of law. Maintaining the state’s international commitments in
the field of exchange of information is unquestionable, as well as the prevention of

abuse, manipulations and other acts posing a threat to public interests. However all this
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does not have and must not to negate the need and rights of businesses to a certain level
of confidentiality and reasonable restrictions on access to information about their
business structuring, models or even ownership chains (if not in relation to competent
authorities, then, at least, to the general public and competitors).

9. A state’s sovereign competitive solutions in the field of direct taxation ,
formalized in particular legal norms and implemented by the administrative practise of
authorized state bodies, must be in compliance not only with the state’s internal legal
order, general, constitutional and special principles of a particular field (first and
foremost affecting choices of formalization means and procedures of those decisions),
but also with international rules, a priori shaping content of those decisions (Double
Taxation Agreements (hereinafter - DTA); EU directives on direct taxation), and even
with those which might be (or seem to be) not related to corporate or personal taxation in
any way: EU treaties, entrenching fundamental freedoms of the single market, EU rules
governing state aid, bilateral investment protection agreements, various international
conventions on different private law matters and business regulation etc. As a result, in
the debate on tax legislation, looking for new competitive solutions in the field of
international taxation and responses to challenges posed by other states on the efficient
functioning of national tax system, insights and assessment of not only of tax law
professionals, but also practitioners and academics of private international, EU and even
international public law are important.

10. Undoubtedly, the most important and extensive outside factor influencing and
limiting Lithuania’s sovereignty in the field of direct taxation is the EU acquis, in spite
of the fact that the competence of the EU in the field of direct taxation remains with the
Member States and requires unanimity for EU tax legislation to be adopted. Each of the
Member states of the EU (including Lithuania) formally has all the capabilities to secure
that new EU level legal rules affecting sovereignty on direct taxation would correspond
to the interests of that state, and those that do not correspond would not become
obligatory to it. However, for the same reason, EU direct tax and related legislation
which is already in force and obligatory on the Member States (primary as well as

secondary), may also be amended or removed only by unanimous agreement of the
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members®. The consistently evolving practice of the Court of Justice of the European
Union, adapting EU legislation to ever-changing social and economic context, share
amount of it, general trends and reactions of the Member States quite clearly show that
the actual importance of the EU acquis, its impact on sovereignty of states in the field of
direct taxation and actual opportunities to compete in this area are not yet fully
understood and appreciated. From the history of the debates on the direct tax directives
that have been already adopted and the new initiatives, as well as from increase in the
volume and role of soft law, that based on identical political consensus but which is not
legally binding, (despite a very deep economic integration) still strong tax “separatism”
and individualistic tendencies can be still seen in the EU, as priority is given not to
deeper integration and harmonization of Member States’ direct tax systems, but to
coordination which, by its nature, is obviously more pro-competitive.

11. DTA’s are no longer just an instrument for division of taxing rights regarding
common tax base created in an “intersection” of jurisdictions, which, in practice, would
be relevant only to specific contracting states and their residents. All DTA’s concluded
in the world de facto make up a certain map of fiscal jurisdictions, the matrix, using
which, the taxpayers of almost all countries have open possibilities to choose preferred
jurisdiction for profit accumulation, direct flows of their capital along most beneficial
routes, build structures and organize activities so that they are, by jurisdiction,
inaccessible to countries of residence of actual beneficiaries and owners’. This way,
instruments for the elimination of double taxation and the allocation of taxing rights
between the states, is exploited by current international businesses as “demarcation
lines” for different tax jurisdictions and means to elective, arbitrary taxation.

12. Tax competition has never been among the explicit, highlighted priorities of
Lithuanian tax policy, and the vast majority of preferential tax measures, that have been
or which are still applied in Lithuania, primarily focus on promotion of substantial
economic activity within the country and direct investments, and have been positioned as
a mere supplementary tool in addition to other features that might be attractive to foreign
investors (cheap and skilled labour force, developed infrastructure, favourable

geographic location, etc.). Special tax regimes, as a possible means of attracting

8 Possibility of secession from the EU is not assessed in this case.
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international economic and financial activities, international capital flows, in practise are
not exploited and even the tax regime applicable to holding companies, which should be
considered as one of the most competitive elements in the state’s direct tax system,
(taxation of received and paid dividends, capital gains tax, taxation of interest and
royalties) is to be regarded more as just an effort to adapt to international trends, not to
fall behind the top holding jurisdictions, create at least the minimum of the conditions
they provide, rather than an attempt to align to them or compete with them. In addition to
this, both the Law on Personal Income Tax and the Law on Corporate Income Tax are
not adjusted to properly “recognize” and qualify for tax purposes certain legal structures
that can be set up in other states, such as: trusts, tax transparent partnerships or
companies, mutual funds and investment companies for professional and non-
professional investors; this often creates double taxation or double non-taxation
situations, and this, in some cases, complicates possibilities to use entities established in
Lithuania in various international business structures; in other cases — it substantially
simplifies the transfer of the national tax base abroad.

13. The Lithuanian tradition of tax regulation and amendment of the existing legal
framework and procedures of taxation, as well as the entry into force and application of
those amended rules has been, from the time of the restoration of independence, quite
chaotic, unstable, not providing legal certainty for either taxpayers or tax authorities,
and, from a competitiveness perspective, assessable as clearly negative, not creating any
preconditions for long-term international business structures and planning. In Lithuania
one can clearly notice that the state’s interest and need to make appropriate changes to
the tax regulations are treated as an absolute, and, an understanding and an appreciation
of tax payers and business’ interests and the need for stability and predictability is
insufficient, or, at times, even ignored. Given the fact, that businesses plan their taxes in
line with other costs, balance their financial flows and set competition strategies under a
specific regulatory status quo, any rapid tax regulation changes (and especially of a
retrospective nature), even if taxation is actually reduced (and not only for a particular
taxpayer, but also for competitors are often worse than, though a little less favourable,

but stable, predictable and consistently under pre-set rules evolving tax legislation.
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REZIUME

Valstybiy konkurencija mokes¢iais ir dél mokesCiy — reiSkinys, skatinantis
valstybes ir vyriausybes aktyviai reaguoti j vis did¢jant; verslo ir gyventojy, t. y.
mokesCiy mokétojy, bei kapitalo, t. y. mokeséio objekto ir bazés, judumg. Jis vercia
mazinti mokesting nasta, liberalizuoti teisin] reguliavimg taikant kitokio pobiidZio
subsidijas ir privilegijas, kurianCias kiek jmanoma palankesn¢ aplinkg kapitalo
imigracijai, taip pat ieSkant jvairiy individualiy ir kolektyviniy politiniy, ekonominiy ir
teisiniy priemoniy mokescio bazés perkelimui tarp valstybiy riboti ir konkuruojanciy
jurisdikcijy pranasumams neutralizuoti. Placiausia prasme $i reiskinys identifikuojamas
kaip jurisdikcijy varZybos investicijoms ir investuotojams sitlant kuo palankesne
apmokestinimo aplinka, visy pirma — kuo mazesnius pagrindiniy mokesciy tarifus. Tokio
pobiidZzio konkurencijai tiek istoriskai, tiek ir $Siuo metu daZznai priskiriamos esmings
struktiirinés valstybése vykdomos mokesCiy reformos: pagrindiniy mokesciy tarify
mazinimas, mokes¢iy nastos perskirstymas tarp darbo, kapitalo, vartojimo, pasirinkimai
tarp proporcings ir progresinés mokesciy sistemy. Auksc¢iausiy pajamy ir pelno mokesciy
tarify mazinimo pradzia paprastai laikomos devintajj pra¢jusio amziaus deSimtmetj R.
Reagan JAV ir M. Thatcher Jungtingje Karalystéje vykdytos mokesciy reformos (po to
pradéta tarifus mazinti daugelyje kity FEuropos valstybiy ir Ekonominio
bendradarbiavimo ir plétros organizacijos (toliau — OECD) nariy ne Europoje)g. Veliau
kilo per¢jimy prie proporciniy tarify, atsisakant progresinio apmokestinimo, ir kapitalo
mokes¢iy mazinimo banga Ryty ir Vidurio Europos valstybése'®.

Siauresnigja prasme valstybiy konkurencija mokesciais Europos Sajungos (toliau
— ES) ir OECD iniciatyvose identifikuojama per specifinius atskiry valstybiy taikomus
preferencinius apmokestinimo rezimus ir specialias mokestines priemones, kuriomis,
sudarant kontrastga salygiSkai aukStesniam valstybéje galiojanc¢iam bendrajam
apmokestinimo lygiui, mobiliam uzsienio kilmés kapitalui sukuriama itin palanki
mokestin¢ aplinka. Tokie apmokestinimo rezimai sukuriami ne tik konkrec¢iomis

jstatyminémis mokestinémis iSimtimis, taikomomis aiskiai identifikuotiems subjektams,

°® OECD. Harmful tax competition. An emerging global issue. OECD publications, 1998, Paryzius. (OECD
1998 m. ataskaita).
9 GRECU, A. Flat tax — The British Case. Adam Smith Institute, 2004, Londonas, p. 12.
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ju grupéms, veiklos ruSims ar kapitalo formoms, bet ir mokestinés informacijos
prieinamumo ribojimu (ypa¢ uzsienio mokes¢iy administratoriams) arba atitinkamoms
mokescius administruojan¢ioms institucijoms ar pareigiinams suteikta didesne diskrecija
sudaryti individualius susitarimus deél mokes€io bazes, tarify bei mokéjimo terminy.
Skiriamasis tokio valstybiy konkuravimo mokes€iais pozymis tas, kad lengvatinis
apmokestinimas grieZtai atribojamas (angl. ring fenced) nuo nacionalinés ekonomikos ir
valstybés jurisdikcijoje jau esan¢ios mokesCiy bazés, o placias mokesciy planavimo,
vengimo ar net slépimo galimybes atveriantys mokestinés informacijos prieinamumo ir
apyvartos ribojimai taip pat taikomi i§imtinai tik uzsienio subjekty atzvilgiu.

Konkuruodamos mokesciais, tiek placigja, tiek siaurgja prasme, valstybés
faktiSkai konkuruoja mokestine jurisdikcija. Viena vertus kiekviena i$ jy bando pateikti
save ja kaip geriausig pasirinkimg uzsienio valstybiy mokes¢iy mokétojams,
tarptautiniams kapitalo srautams, naudodamosi nustovéjusiais Kertiniais tarptautinio
apmokestinimo principais ir paproc€iais sudaro galimybes Siems susikurti prieglobst] nuo
kity Saliy mokestinio reguliavimo, prievoliy joms. Kita vertus, konkuruodamos dél
mokesCiy Salys pacios bando ieSkoti sprendimy ir biidy, leidZianciy maksimaliai
efektyviai jgyvendinti savaja mokestine jurisdikcija, pasiekti j kity valstybiy mokesting
jurisdikeijg persikelian€ius ir persikélusius savus mokes€iy mokétojus, jy valdomag
kapitala, generuojamg mokesciy bazeg. Tokia intensyvéjanti skirtingy Saliy mokestiniy
jurisdikcijy sgveika, skatinama vis gilesnés finansinés ir ekonominés integracijos,
technologijy pazangos, tick ES, tiek ir globaliu lygiu, vis dazniau lemia, kad vienos
Salies teisinis reguliavimas ir jo nulemti verslo (mokesCiy mokétojy) pasirinkimai ima
tiesiogiai veikti kity valstybiy taikomy mokestiniy taisykliy funkcionaluma, efektyvuma,
galimybes Sioms Salims jgyvendinti pasirinktus mokesCiy politikos tikslus ir spresti
uzdavinius, skatina ieSkoti biidy mazinti (ar bent kontroliuoti) nacionalinio mokes¢iy
reguliavimo priklausomyb¢ nuo kity Saliy priimamy reguliaciniy sprendimy. Visa tai
ir suformuoja darbe nagrinéjamos mokslo problemos asj.

Priklausomai nuo konteksto, ,,konkurencijos mokesciais* terminu neretai taip pat
Zymimi valstybiy sprendimai ir Kitose mokescio bazés ir mokes¢iy mokétojy judéjimag

tarp valstybiy tiesiogiai veikianciose, mokes¢iy jstatymy funkcionaluma lemianciose

27



srityse: juridiniy asmeny ir kvazijuridiniy dariniy (investiciniy fondy, patiky, partneriniy
bendrijy ir pan.) steigimo, valdymo, veiklos reguliavimo, finansinés veiklos, finansy
rinky, bankininkystés, draudimo reglamentavimo, tarptautinio tarpinstitucinio
bendradarbiavimo, tarpvalstybinio keitimosi informacija ir kt. Vis délto disertacijos
aSimi yra visy pirma valstybiy konkurencija mokesc¢iais, jos refleksijos nacionaliniame
mokesCiy teisiniame reguliavime, todél minéti kiti §io tarptautinio fenomeno aspektai
nagrinéjami tik tiek, kiek, autoriaus nuomone, kaip kontekstas yra bitina teisiniam
valstybiy konkuravimo mokestinémis priemonémis turiniui atskleisti ir jvertinti. Kartu
pabréZtina, kad tarptautingje praktikoje kalbant apie konkurencijg mokesciais visy pirma
turimi omenyje tiesioginiai — pelno, pajamy, kapitalo (turto) — mokesciai ir mobilioji $iy
mokescCiy bazé. Todél, neneigiant valstybiy konkuravimo netiesioginiais mokeséiais (ir
deél jy) egzistavimo, jo poveikio atskiry valstybiy fiskalinei politikai, konceptualiis
tiesioginio ir netiesioginio apmokestinimo skirtumai ir netiesioginio apmokestinimo
harmonizavimas ES lygmeniu lemia, kad valstybiy konkurencija netiesioginiais
mokesciais sietina su kitokiais ekonominiais procesais, kitu politiniu kontekstu bei
teisine baze, tod¢l disertacijoje plac¢iau nenagrinéjama.

Disertacijos tikslas ir uzZdaviniai. Pagrindinis disertacijos tikslas yra atlikti
teisin] plataus tarpdisciplininio reiSkinio — valstybiy konkurencijos mokesciais — tyrima,
ypac pabréziant teisiniy jo aspekty ir teisinio poziiirio j procesus svarbg ir butinybeg;
pvertinti, kaip Sis globalus reiskinys paveiké teisinj mokesCiy reguliavimg Lietuvoje,
jvertinti jo konkurencinguma, pateikti sitilymy dél tobulinimo krypciy ir galimy
sprendimy.

Disertacijoje nagrin¢jama nemazai teoriniy ir praktiniy klausimy, susijusiy su
teisiniais tarpvalstybinés konkurencijos mokesciais aspektais, jos identifikavimu ir
jtakomis nacionalinei Lietuvos mokesCiy sistemai, todel, siekiant uZsibrézty tiksly,
keliami tokie uzdaviniai:

1. Apzvelgti svarbiausias tarpvalstybinés konkurencijos mokesciais priezastis,
prielaidas, esminius raidos aspektus ir padarinius, nurodyti tipinius Sio reiSkinio
pozymius ir suformuluoti galimg teisinj jo apibrézima.

2. Ivardyti ir apibiidinti svarbiausias Sio reiSkinio turinj sudarancias kategorijas ir

elementus, budingiausius teisinio reguliavimo modelius ir kriterijus, kuriais remiantis
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konkurenciniu aspektu biity galima teoriniu ir praktiniu lygmenimis analizuoti ir vertinti
atskiros valstybés mokesciy sistema.

3. Atriboti politinj, ekonominj ir teisinj konkurencijos mokesciais vertinimus ir
pateikti kriterijus, kurie padéty vieng ar kitg wvalstybiy pasirinkta konkuravimo
mokesciais ir dél mokesCiy formg ar konkrety teisinj sprendimg jvertinti ne tik kaip
sgziningg ar nesaziningg, Zalingg ar naudingg, bet ir kaip teisétg ar neteiseta.

4. ISnagrinéti svarbiausius galiojancius ir galiojusius Lietuvos mokesCiy teisés
aktus ir pabrézti nuostatas, kurios galéty biiti priskiriamos prie konkurencijos mokesciais
elementy Lietuvos mokesCiy sistemoje, atskleisti galimas jy atsiradimo priezastis,
pateikti §iy nuostaty teisinj jvertinima.

5. Atsizvelgiant | geriausig uZsienio valstybiy praktika, nacionaling patirt] ir
del reikalingiausiy Salies mokesCiy teisés akty pakeitimy ir tolimesniy tobulinimo
krypciy, siekiant didinti (ar bent i$laikyti) Salies mokestinj konkurencinguma, uZztikrinti
veiksmingg nacionalinés mokesCiy bazés apsaugg ir nustatyto apmokestinimo
1gyvendinima.

Disertacijos naujumas ir aktualumas. Nagrin¢jamos temos naujumg ir
aktualumg visy pirma patvirtina koncentruoto teisinés valstybiy konkurencijos
mokesciais tyrimo triikumas Lietuvoje, taip pat pastarojo meto pasauliniy ekonominiy ir
finansiniy kriziy bei jy sukelty vieSyjy finansy problemy i$Sukiai jvairiy Saliy
vyriausybéms — biitinyb¢ suvaldyti didziulius vieSyjy finansy deficitus, papildomai
skatinti recesijos ar stagnacijos iStiktas ekonomikas, intensyviau varzytis dél uzsienio
investicijy ir finansinio, net ir tiesiogiai Salyje neinvestuojamo, o tik tranzitu Saliy teisine
ir finansine infrastruktiira pervedamo kapitalo. Mokes¢iy svarbg, biitinumg Siy procesy
kontekste kovoti su konkurencingiausiy ,,ofSoriniy* jurisdikcijy keliamomis fiskalinémis
rizikomis, patvirtina ir naujausios OECD ir ES Komisijos iniciatyvos. Mokesciy ir
keitimosi mokestine informacija klausimai nuolat pabréziami jvairaus formato G grupés
valstybiy vadovy susitikimuose, kaip vieni i§ svarbiausiy jtraukiami tarp ES Komisijos

. .- . . . ve . . > .. 12
bei mokesciy, muity, audito ir kovos su suk¢iavimu komisaro A. Semetos prioritety .

" Turima omenyje G7, G8 ir G20 formato didZiausias ekonomikas turin¢iy valstybiy vadovy
susitikimai.vPareiékimai prieinami per internetg: <http://www.oecd.org/tax/transparency/keydocuments.htm>.
12 7r. <http://ec.europa.eu/commission_2010-2014/semeta/headlines/speeches/2010/11/speech_3011.pdf>.
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Kartu atkreiptinas démesys ] tai, kad jvairtis mokes¢iy jstatymy pakeitimai, vienais
atvejais sitilomi siekiant finansy konsolidavimo, kitais — verslo skatinimo, nuo 2008 m.
gruodzio nuolat yra Lietuvos Respublikos Vyriausybés ir Seimo darbotvarkése. Netyla
politiky, verslo atstovy, praktiky ir mokslininky vieSos diskusijos apie tai, kokie
Lietuvoje turéty buti mokesciai, taciau mokestinio konkurencingumo motyvas, tiesa,
kartais paminimas kaip viena i$ atitinkamy pakeitimy priezas¢iy, kol kas vartojamas
gana retai. Dél to gali biiti ,kaltas* ir minétas teorinio Sio reiSkinio apibréztumo bei
globaliy mokesc¢iy reguliavimo tendencijy jtakos nacionalinei mokesCiy sistemai
suvokimo triikkumas. Bene svarbiausias §io darbo naujumo argumentas — iSsamesnio
teisinio valstybiy konkuravimo mokesciais tyrimo atsizvelgiant | Lietuvos perspektyva
stoka, iSsamesnés Lietuvoje ir uzsienio valstybése galiojancio teisinio reguliavimo
sgveikos analizés trikumas. Darbe pateikiami konceptualaus pobiidzio motyvuoti
sisteminiai pasiilymai, kaip Lietuvos tiesioginiy mokescCiy reguliavimg ir jy
administravimg galima bty padaryti konkurencingesn;.

Tyrimo metodai ir $altiniai. Darbe naudojami bene visi klasikiniai teisés mokslo
ir mokslinio pazinimo metodai: lingvistinis, sisteminis, lyginamasis, istorinis, loginis,
teleologinis, sociologinis, ir kt. Sprendziant skirtingus autoriaus iSsikeltus uzdavinius,
skirtinguose tyrimo etapuose (darbo dalyse) neiSvengiamai daugiau remiamasi kuriuo
nors vienu i$ jy ar jy deriniu, ta¢iau iSskirti vieng vyraujantj biity sudétinga.

SprendZiant darbe uZsibréZtus uzdavinius ir atsakant ] iSsikeltus klausimus,
remiamasi pirmiausia teisés norminiais aktais (galiojanciais ir galiojusiais mokesciy
jstatymais ir vyriausybés nutarimais, jsakymais ir kt.), Konstitucinio Teismo nutarimais,
Lietuvos sudarytomis dvigubo apmokestinimo iSvengimo sutartimis ir tarptautiniais
keitimosi mokestine informacija susitarimais. Tyrime taip pat pasitelkiami OECD
parengti sutar¢iy modeliai ir komentarai, analizuojama tiesioginio apmokestinimo ir
valstybés pagalbos teikimo klausimus reguliuojanti ES acquis, ypa¢ daug démesio
skiriant ES $velniajai teisei (angl. soft law) — ES Tarybos rezoliucijoms, ES Komisijos
komunikatams, gairéms ir kt. Minéta Svelnioji teisé, atsizvelgiant | ES ir valstybiy nariy
kompetencijy balansg tiesioginiy mokesciy srityje, jei ne tiesiogine teisine reikSme, tai
bent gausumu ir apimamy klausimy jvairove nenusileidzia tradicinei teisei (direktyvoms

ir reglamentams). Be to, vertinant, kaip Salies jsipareigojimai ES ir i§ jy kylancios
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prievolés plecia ar riboja galimybes nusistatyti konkurencingumui didinti skirtas
apmokestinimo taisykles ar mokesCiy bazés emigracija ribojanias priemones,
analizuojama ir aktuali Europos Sgjungos Teisingumo Teismo praktika, kurioje
aiSkinama jsisteigimo ir kapitalo judéjimo laisviy ES apimtis bei galimi ribojimai.

Svarbus darbo Saltinis, atsizvelgiant j tiriamo objekto ypatumus, yra specialioji
literatiira. Pirmiausia tai tarptautiniy organizacijy ir jy institucijy — OECD, Tarptautinio
valiutos fondo, Europos Komisijos ir kt., — studijos ir tyrimai, taip pat valstybiy
konkurencijos mokesc¢iais, mokes¢iy vengimo ir slépimo procesy inspiruoti projektai, i$
kuriy vélgi paminétini OECD Harmful tax competition. An emerging global issue ir
vélesnés pazangos ataskaitos, ES Verslo apmokestinimo elgesio kodekso grupés
ataskaitos ES Tarybai. Be to, darbe remiamasi jau minétomis uzsienio (W. Schon, R.
Teather, G. Meussen, F. Vanistendael, L. Cerioni, D. Mitchell ir kt.) ir Lietuvos
mokslininky studijomis, monografijomis, straipsniais, komentarais ir ataskaitomis,
pateiktomis atstovaujant skirtingiems pozitiriams ] valstybiy konkurencijos mokesciais
priezastis, procesus ir padarinius. Atsizvelgta taip pat | ekonominiy konkurencijos
mokescCiais studijy iSvadas. Aptariant ir vertinant Lietuvos tiesioginiy mokesciy
reguliavimg i§ konkurencingumo perspektyvos, be paties galiojancio ir galiojusio teisinio
reguliavimo, svarbiu $altiniu laikytini ir atitinkamy jstatymy projekty aiskinamieji rastai.
Kaip informacijos apie uzsienio valstybiy mokes¢iy sistemas, jose taikomus specifines,
darbo temai reikSmingas teisinio reguliavimo nuostatas Saltiniai (be ty konkreciy Saliy
norminiy teisés akty) naudojami ir Europos Komisijos Muity ir mokes¢iy generalinio
direktorato interneto svetainés duomeny bazé, taip pat Tarptautinio fiskalinés
dokumentacijos biuro (IBFD) interneto portale pateikiama informacija, paaiSkinimai,
komentarai.

Darbe nemaZai démesio skiriama ir esamy bei buvusiy pasaulio politiniy lyderiy
(B. Obama, N. Sarkozy, A. Merkel ir kt.) pasisakymams valstybiy konkurencijos
mokesciais, mokesCiy vengimo ir slépimo, Zemy mokesc¢iy (,,ofSoriniy*) jurisdikcijy,
banko paslapciy apsaugos klausimais. Tyrimui aktuali ir uzsienio periodinés spaudos —
The Economist, The Guardian, International Herald Tribune ir kt. — publikacijose
mokesciy, ypac tarptautinio apmokestinimo, klausimais, interneto portaluose skelbiama

informacija, analitinés publikacijos ir vertinimai apie aktualiausius mokesciy politikos
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sprendimus jvairiose valstybése, stambiausiy tarptautiniy kompanijy mokestiniais
motyvais priimtus verslo sprendimus, mokesC¢iy optimizavimo, vengimo ir slépimo
atvejus.

Ginami teiginiai. Atsizvelgiant j pagrindinj tikslg ir jam pasiekti suformuluotus
uzdavinius, disertacijoje siekta patvirtinti arba paneigti, kad:

1. Valstybiy konkurencija mokesciais yra ne vien politiniy ekonominiais matais
matuojamy procesy visuma, bet ir konkreCias teisines formas turintis reiSkinys.
Spontaniskai ar tikslingai ir sistemingai sukurty, atitinkamg politine valig jgyvendinanciy
teisiniy formy visuma — vienas i§ objektyviausiy valstybiy siekio, galimybiy ir pastangy
konkuruoti dél mobilaus kapitalo, mokes¢iy mokétojy ir jy sukuriamos mokesc¢iy bazés
matas.

2. Valstybiy veiksmai ir sprendimai konkuruojant mokesciais ir d¢l mokesciy yra
taip pat ir teisinio vertinimo objektas, nes naudojamos priemonés ne tik forma, bet ir
turiniu yra subordinuotos tam tikrai teisinei tvarkai, turi atitikti atitinkamus teisinius
kriterijus ir gali buiti jvertintos kaip teiséti arba neteiséti. Valstybiy konkurencijos
mokesciais teisines ribas visy pirma nustato kiekvienos valstybés nacionaliné teise, taip
pat naudojantis turimu suverenitetu prisiimti tarptautiniai jsipareigojimai bei pastaryjy
pagrindu nustatyti jpareigojimai ir, kalbant apie realy pasirinkto reguliavimo
veiksminguma, net kity valstybiy teisinis reguliavimas.

3. Globalis konkurenciniai procesai daro tiesioging jtakg ir Lietuvos mokesciy
politikg formuojantiems teisés aktus leidzianCiy bei juos jgyvendinanciy institucijy
sprendimams, taigi ir Lietuvos mokesciy teisinio reguliavimo turiniui bei mokesciy
administravimo praktikai. Lietuvos mokesCiy teisés aktuose buvo ir esama nuostaty,
kurios skirtos (a priori nevertinant jy veiksmingumo) mobiliai mokes¢io bazei i$
uzsienio pritraukti bei nacionalinés mokesC¢io bazés emigracijai riboti, be to,
konkurenciniai procesai mokétojams atveria verslo ir mokes¢iy planavimo bei
optimizavimo galimybes, kurios atsispindi ir mokes¢iy administratoriaus praktikoje
aiSkinant mokesCiy teisés aktus, Svieciant, konsultuojant ir kontroliuojant mokesciy
mokétojus.

4. Lietuvos mokesCiy teisés aktuose vyrauja stereotipinis, konservatyvus

reguliavimas, daznai atsilickama nuo verslo modeliy plétros ir kaitos, nepakankamai
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iSsamiai analizuojama ir vertinama naujausia uzsienio valstybiy praktika, jau iSbandyti ir
1Stobulinti mobiliojo kapitalo apmokestinimo ir nacionalinés mokesc¢iy bazés apsaugos
mechanizmai. Tarptautinio apmokestinimo aspektai Lietuvoje yra be reikalo
nuvertinami, visg démesj skiriant neretai net ne patiems svarbiausiems ir
produktyviausiems vidaus apmokestinimo klausimams, ir apsiribojant vien dvigubo
apmokestinimo iSvengimo sutartimis bei mechaniSku ES teisés perkélimu.

Pagrindinés iSvados. Apibendrindamas atlikta tyrima, iSnagrinétus norminius,
mokslinius, vieSosios informacijos $altinius, uzsienio praktika ir subjektyvias jzvalgas,
autorius darbe daro tokias pagrindines iSvadas:

1. Valstybiy konkurencija mokesciais gali ir turi buti ne tik ekonomisty, bet ir
teisininky nagrin¢jimo objektas: 1§ teisinés perspektyvos biitina tirti ir vertinti skirtingy
valstybiy mokesCiy sistemy ir atskiry jy elementy saveika, tarptautiniy norminiy
dokumenty (dvisaliy ir daugiaSaliy sutar¢iy, ES acquis) jtakg nacionalinés mokesciy
sistemos konkurencingumui bei Salies suverenitetui apmokestinimo srityje, galimybéms
ne tik de jure, bet ir de facto turéti savus tiesioginiy mokesciy tikslus bei juos pasiekti.

2. [IstoriSkai nusistovejusi iSimtinai fiskaliné tiesioginiy mokes¢iy funkcija
intensyvios globalizacijos salygomis neiSvengiamai kinta ir Sie mokesCiai daznai
naudojami ne tik kaip tiesioginé pajamy generavimo, bet ir kaip ekonominio ir finansinio
aktyvumo, pridétinés vertés kiirimo stimuliavimo priemoné. Tokie poky¢iai lemia, kad
politikams ir ekonomistams modeliuojant, kokie Salies tiesioginiai mokesciai turéty biiti,
vis svarbesnis vaidmuo tenka (Lietuvoje — turéty tekti) ir teisininkams, ne tik sprendziant
dél to, kokia teising formg sprendimai dél mokesciy reguliavimo galéty ar turéty turéti,
bet ir modelivojant jy turinj, Siy sprendimy realizavimo biidus, pritaikant juos
tarptautiniam reguliaciniam kontekstui.

3. Valstybiy konkurencija mokesciais yra ne tik Saliy ir integruoty jy grupiy
(kokia yra ES) pastangos savo mokesting jurisdikcijg praktiskai realizuoti taip, kad tapty
patraukliomis ir patogiomis tiek tiesioginéms nerezidenty investicijoms, tiek ir jy teising
ir finansing infrastrukttira pasirinkusiems tarptautiniams kapitalo srautams (konkurencija
mokesciais), bet ir bandymai uzsitikrinti kuo platesnes galimybes maksimaliai efektyviai
realizuoti turimg mokestine jurisdikcija savo mokesCiy mokétojy ir jy disponuojamy

mokesCiy objekty, turimos mokes¢iy bazés atzvilgiu (konkurencija dél mokesciy).
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Pastarieji procesai vyksta nustatant administracinio pobiidzio ribojimus, draudimus,
Jpareigojimus, padidinta apmokestinimg, kurie skirti sumaZinti konkuruojanciy Saliy
mokesciy sistemy ir jy suteikiamo jurisdikcinio prieglobscio patrauklumg i$ Salies realiai
ar tik formaliai migruoti linkusiems ir galimybiy turintiems mokétojams, mokescio
objektams (bazei), taip pat siekiant uzsitikrinti maksimaly mokes¢ius apskaiéiuoti ir
mokescCiy jstatymus jgyvendinti reikalingos informacijos prieinamuma.

4. Baziniu valstybiy konkuravimo mokesciais procesy tyrimo elementu
(objektu) reikéty laikyti ne atskirus tiesioginiy mokesciy srities norminius teisé€s aktus, jy
straipsnius, nuostatas ar individualias teisés normas, o preferencinius apmokestinimo
rezimus (arba mokestines priemones) — tam tikriems mokétojams, mokescio objektams
ar atitinkamai daliai jy apmokestinamosios vertés (mokesc¢io bazés), atskiroms veiklos
ruSims ar Gikinéms operacijoms taikomg apmokestinimo taisykliy visuma, sukuriancig
tiems mokétojams, mokesCio objektams ar atitinkamai daliai jy apmokestinamosios
vertés (mokescio bazés), atskiroms veiklos riiSims ar tkinéms operacijoms palankesnes,
patrauklesnes ir lankstesnes apmokestinimo saglygas (lyginant su bendrosiomis,
taikomomis toje Salyje ar integruotoje ir nuo treciyjy Saliy teisinémis, politinémis ir
ckonominémis priemonémis atribotoje Saliy grupéje (kaip ES)). Preferenciniai
apmokestinimo rezimai savo esme (determinuojan¢iu poZymiu) itin artimi ir daugeliu
atveju sutampa su tuo, kas Mokesciy administravimo jstatyme jvardijama kaip mokescio
lengvata, taciau kaip ne kiekviena mokesCio lengvata yra konkurenciné mokestiné
priemoné, taip ir speciallis, pirmiausia uzsienieCiams, veiklai uzsienyje, uzsienio kilmés
mokescCio objektams aktualiis mokestiniai rezimai nebiitinai yra siekis sukurti ar sukuria
koki mnors lengvatinj apmokestinimg (o tik, pavyzdziui, paSalina dvigubg
apmokestinimg). Be to neatskiriama valstybiy konkuravimo mokesciais ir dél mokesciy
procesy dalimi yra ir nacionalinés mokes¢iy bazés apsaugos, kovos su tarptautinj
elementg turinCiais mokesCiy vengimo bei slépimo mechanizmais priemonés —
kontroliuojamyjy uzsienio vienety pajamy apmokestinimo taisyklés, operacijy su
neapmokestinamosiomis bendrovémis ribojimai, tikiniy operacijy ekonominio turinio,
verslo logikos ir tiksly testai, pajamy ir iSmoky perkvalifikavimo taisyklés, informacijos
apie rezidenty uZsienyje gaunamas pajamas rinkimo bei tarptautiniy mainy mechanizmai

ir pan.
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5. Valstybiy konkurencija mokesCiais yra daugialypis, tarpdisciplininis
reiSkinys, dél to giluminei jo teisinei analizei, galiojan¢io tiesioginiy mokesciy
reguliavimo tikslingumo, efektyvumo, mokestiniy rezimy tiksly ir jy pasekmiy rysio
objektyviam jvertinimui svarbus ir kuo platesnis su Siuo reiSkiniu susijusiy
mikroekonominiy ir makroekonominiy procesy suvokimas. Mobilaus kapitalo,
kilnojamo materialaus ir nematerialaus turto savininkai ir valdytojai, su konkrecia
geografine vieta nesusietos veiklos vykdytojai ir Kiti lengvai perkeliamais
apmokestinimo objektais (t. y. ir mokes¢iy baze) disponuojantys mokesciy mokétojai
turi vis daugiau galimybiy patys rinktis mokesting jurisdikcijg, todel wvalstybiy
individualiai pasirenkami apmokestinimo sprendimai, taikomas teisinis reguliavimas
nebéra neiSvengiamybé. ISsamus tokiy pasirinkimy ekonominiy motyvy, tiksly ir
priezasCiy suvokimas, kuo tikslesnis mokesciy ,,toleravimo* ribos nustatymas skirtingy
mokétojy grupiy, apmokestinimo objekty, veiklos atzvilgiu yra conditio sine qua non ne
tik uZztikrinant Salies mokes¢iy sistemos patrauklumg tarptautinio verslo struktiiroms,
atskiriems mokesciy moketojams, kapitalo srautams, bet ir leidzia tiksliau modeliuoti
mokesCiy bazés apsaugos nuo dirbtinés (fiktyviosios, formaliosios) migracijos
instrumentus, padeda iSvengti nepagristy, nebiitiny ir neefektyviy ribojimy.

6. Bendro tarptautinio politinio valstybiy konkurencijos mokesciais konteksto ir
konkreciy politiniy susitarimy, daznai virstanciy tarptautinio papro¢io uzuomazgomis ar
net Svelnigja teise, iStaky, tiksly ir turinio analizé, suvokimas ir jvertinimas Saliai yra
svarbiis tiek renkantis bendrgsias mokesciy politikos kryptis, tiek ir formuojant konkrety
nacionalinio mokes¢iy teisinio reguliavimo turinj. Butent politiniai motyvai ir
argumentai paprastai yra pirminis ir pagrindinis valstybiy mokesciy sistemy ir apskritai
reguliacinés aplinkos tarpusavio (t. y. tarpvalstybinio) vertinimo, Saliy skirstymo i
Jvairius sgrasus ir grupes matas, protekciniy teisiniy priemoniy taikymo prielaida ir
pagrindas.

7. Pati mokesCiy prigimtis, jy reguliavimo specifika, mokestiniy ir Kkity
(civiliniy, administraciniy, finansy ir kt.) teisiniy santykiy saveikos ir tarpusavio santykio
pobiidis lemia, kad apmokestinimo teisinis reglamentavimas, jo veikimas ir efektyvumas
susijes ir net priklausomas nuo tiesiogiai atitinkamg tikine, finansing veiklg, ekonominius

procesus ir kity sri¢iy visuomeninius santykius reguliuojanciy kity teisés Saky, posakiy ir
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instituty normy. Apmokestinimo teisinio reguliavimo (ypa¢ susijusio su tarptautine
finansine veikla) efektyvumas ir funkcionalumas (tiek to, kuriuo siekiama skatinti, tiek
to, kurio ribojama) labai daznai tiesiogiai lemiamas tiems konkretiems visuomeniniams,
ekonominiams santykiams taikomo ,,bazinio* teisinio reguliavimo, t. y. imoniy teises,
kolektyvinio investavimo subjekty steigimo ir veikimo, draudimo, banky ir kitos
finansinés veiklos, net laivybos ar aviacijos. Konkurencinga, tinkamai funkcionuojanti,
keliamus tikslus pasiekti jgali apmokestinimo taisykliy sistema turi deréti ne tik su kitu
toje Salyje galiojanciu teisiniu reguliavimu, bet ir gebéti prisitaikyti prie kitose Salyse (ir,
atitinkamai, kitoje teisés tradicijoje) egzistuojanciy ir veikianciy daiktinés ir prievoliy
teisés instituty, galimy kurti juridiniy veiklos formy.

8. Konkurencingg ir uzsienio kapitalo srautams patrauklia mokesCiy sistemg ir
reguliacing aplinkag siekianti turéti valstybé, nustatydama jos jurisdikcijoje esancios
mokestinés ir kitos verslo informacijos apyvartos ir prieinamumo taisykles (tiek
institucijoms, jskaitant ir uZzsienio valstybiy, tiek ir vieSo), turi kruopsciai jvertinti
vieSojo ir privataus (verslo) intereso santykj ir rasti deramg jy pusiausvyra:
nekvestionuotina biitinybé uztikrinti skaidruma ir uzkirsti kelig nusikalstamoms veikoms
ir kitiems teisés pazeidimams, vykdyti tarptautinius Salies jsipareigojimus dé¢l keitimosi
informacija, taip pat piktnaudziavimy, manipuliacijy ir kitokiy grésme vieSiesiems
interesams kelian¢iy veiksmy prevencija neturi besalygiskai paneigti verslo poreikio ir
teisiy 1 tam tikrg konfidencialumo lygj, informacijos apie jy verslo struktiiras, veiklos
modelius ar net turimg nuosavybg priecinamumo ribojimus (jei ne kompetentingoms
valdzios institucijoms, tai bent placiajai visuomenei ir konkurentams).

9. Suvereniis valstybiy sprendimai konkuruojant tiesioginiais mokesciais,
formalizuojami konkreCiomis teis€s normomis ir realizuojami jgalioty valstybés
institucijy administracine praktika, privalo paklusti ne tik pacios Salies vidinei tvarkai,
bendriesiems, konstituciniams ir specialiesiems konkrecios srities principams
(pirmiausia ir daugiausia jtakojantiems §iy sprendimy formalizavimo biidg ir tvarka), bet
ir teisinio reguliavimo turinj a priori formuojancioms tarptautinéms taisykléms (dvigubo
apmokestinimo i§vengimo sutartims (toliau — DAIS), ES tiesioginio apmokestinimo
direktyvoms), ir net toms, kurios tiesiogiai su pelno ar pajamy apmokestinimu gali biiti

(ar atrodyti) visai nesusijusios: ES sutarCiy nuostatoms, jtvirtinan¢ioms pagrindines
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bendrosios rinkos laisves, valstybés pagalbos teikimg ES reguliuojanc¢ioms taisykléms,
dviSaléms investicijy apsaugos sutartims, jvairioms tarptautinés privatinés teisés
konvencijoms verslo reguliavimo srityje ir kt. Dél to diskusijose dél mokeséiy teisinio
reguliavimo, ieSkant naujy konkurencingy sprendimy tarptautinio apmokestinimo srityje
ir atsakymy ] kity Saliy keliamus i$Stikius efektyviam nacionalinés mokesciy sistemos
funkcionavimui, svarbios yra ne tik mokesCiy teisés specialisty, bet ir tarptautinés
privatinés, ES ir net tarptautinés vieSosios teisés praktiky ir akademiky jzvalgos bei
vertinimai.

10. Be abejonés svarbiausiu ir placiausiu iSoriniu Lietuvos suverenitety
tiesioginio apmokestinimo srityje jtakojanciu ir ribojanciu veiksniu yra ES acquis,
nepaisant to, kad ES kompetencija tiesioginiy mokes¢iy klausimais yra tik subsidiari ir
reikalauja vienbalsisSkumo. Kiekviena i§ ES nariy (taigi ir Lietuva) formaliai turi visas
galimybes uzsitikrinti, kad naujos suvereniteta tiesioginiy mokesciy srityje itakojancios
ES teisés normos maksimaliai atitikty ir jos interesus, o jy neatitinkancios — S$aliai
netapty privalomomis, taciau dél toS pacios priezasties ir jau galiojantis Salims
privalomas ir jy tiesioginiams mokescCiams aktualus ES teisinis kontekstas (pirmin¢ ir
antriné teisé) taip pat gali buti pakeista tik vienbalsiu nariy sutarimu®. Nuosekliai
besivystanti ir nuolat kintan¢iam socialiniam bei ekonominiam kontekstui ES teisyno
nuostatas pritaikanti Europos Sajungos Teisingumo Teismo praktika, jos gausa,
tendencijos bei valstybiy nariy reakcijos gan aiSkiai rodo, kad $io teisinio reguliavimo
tikroji reikSme, jtaka Saliy suverenitetui tiesioginiy mokesciy srityje ir galimybéms jais
konkuruoti apimtis vis dar néra pilnai suvokta ir jvertinta. IS diskusijy dél jau priimty
tiesioginiy mokesCiy direktyvy ir naujy iniciatyvy istorijos, tokiu pat politiniu
konsensusu grindziamos (ta¢iau maziau formaliai jpareigojancios) Svelniosios teisés
vaidmens didé¢jimo matyti ES vis dar (nepaisant labai gilios ekonominés integracijos)
tvirtos mokestinio ,,separatizmo* ir individualizmo tendencijos, prioritetas ne gilesnei
integracijai ir valstybiy nariy tiesioginiy mokes¢iy sistemy harmonizavimui, 0
konkurencinei atmosferai kur kas draugiskesniam koordinavimui.

11. DAIS jau nebéra tik apmokestinimo teisiy tam tikros bendros, jurisdikcijy

,susikirtime* sukurtos mokesciy bazés atzvilgiu pasidalinimo instrumentas, praktiskai

13 I3stojimo i3 ES galimybiy $iuo atvejy net nevertinant.
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reikSmingas tik konkreCioms susitarian¢ioms Salims, jy rezidentams. Visos pasaulyje
sudarytos DAIS de facto sudaro tam tikrg valstybiy mokestiniy jurisdikcijy zemélapi,
matricg, kuria naudodamiesi kone visy Saliy mokes¢iy mokétojai turi galimybes rinktis
ekonominés naudos akumuliavimo jurisdikcijas, kapitalo srautus gali nukreipinéti jiems
palankiausiomis kryptimis, kurti struktiiras ir organizuoti veikla taip, kad jos biity
jurisdikciskai nepasiekiamos tikryjy atitinkamos naudos gavéjy ir savininky rezidavimo
valstybéms. Taip apmokestinimo teisiy paskirstymo, dvigubo apmokestinimo
eliminavimo priemoné Siuolaikinio tarptautinio verslo iSnaudojama kaip skirtingy Saliy
mokestiniy jurisdikcijy ,,demarkacinés linijos* ir priemoné savarankiSkai rinktis
apmokestinima.

12. Konkuravimas mokesciais nickada nebuvo tarp aiskiy, akcentuoty Lietuvos
mokesCiy politikos prioritety, o absoliuti dauguma i§ Lietuvoje taikyty ir taikomy
preferenciniy mokestiniy priemoniy visy pirma orientuotos ] realiosios veiklos Salyje ir
tiesioginiy investicijy skatinimg, pozicionuotos tik kaip papildoma priemoné Salia kity
uzsienio investuotojams patraukliy Salies bruozy (pigios ir kvalifikuotos darbo jégos,
1Svystytos infrastruktiiros, patogios geografinés padéties ir pan.). Specialiis
apmokestinimo rezimai kaip galima savarankiska tarptautinés ekonominés ir finansinés
veiklos, tarptautiniy kapitalo srauty traukos priemoné praktiSkai nepanaudojami ir net
vienu konkurencingiausiy Salies mokesCiy sistemos elementy laikytinas bendrasis
holdinginéms bendrovéms taikomas mokestinis rezimas (gaunamy ir iSmokamy
dividendy apmokestinimas, akcijy vertés padid¢jimo apmokestinimas, paliikany bei
honorary apmokestinimas) vertintinas labiau kaip méginimas prisitaikyti prie tarptautiniy
tendencijy, neatsitikti nuo populiariausiy holdinginiy jurisdikeijy, sukuriant bent
minimalias jy sitilomas sglygas, nei bandymas j jas lygiuotis ar su jomis konkuruoti. Be
to, tiek Pelno mokes¢io jstatymas, tiek Gyventojy pajamy mokesCio jstatymas néra
pritaikyti tinkamai ,,atpazinti ir mokesciy tikslais kvalifikuoti tokiy kitose valstybése
galimy steigti juridiniy strukttry kaip patikos, mokes¢iy tikslais permatomos bendrijos ar
bendrovés, profesionaliems ir neprofesionaliems investuotojams skirti investiciniai
fondai ir investicinés bendrovés, kas daznai sukuria dvigubo apmokestinimo arba

dvigubo neapmokestinimo situacijas, o tai vienais atvejais apsunkina galimybes
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Lietuvoje jsteigtus darinius panaudoti jvairiose tarptautinése verslo strukttrose, kitais
atvejais — labai supaprastina mokes¢iy bazés iSkélimg j uzsien;.

13. Mokesciy reguliavimo, galiojancios teisinés bazés ir mokejimo tvarkos
keitimo, pakeisty taisykliy jsigaliojimo bei taikymo tradicija nuo pat valstybingumo
atkiirimo Lietuvoje pakankamai chaotiska, nestabili, teisinio tikrumo ne tik mokesciy
mokétojams, bet ir mokesCiy administratoriui negarantuojanti ir konkurencingumo
aspektais vertintina kaip aiSkiai negatyvi, nesudaranti prielaidy ilgalaikéms tarptautinio
verslo struktiiroms ir planavimui. Lietuvoje galime stebéti valstybés intereso bei poreikio
atlikti atitinkamus mokesCiy jstatymy pakeitimus suabsoliutinimg ir nepakankamg
mokes¢iy mokétojy, verslo interesy ir stabilumo, nuspéjamumo, nuoseklumo poreikio
suvokimg, jvertinimg, kartais gal net jy ignoravimg. Atsizvelgiant ] tai, kad verslas savo
mokescius kaip ir kitas sagnaudas planuoja, finansinius srautus balansuoja ir konkuravimo
rinkoje strategijas délioja konkretaus reguliacinio status quo salygomis, bet kokie staigiis
(ir ypac retrospektyvaus pobtidzio) apmokestinimo teisinio reguliavimo pakeitimai, net
jei apmokestinimas dél to realiai gali ir sumazeéti (ne tik konkrec¢iam mokétojui, bet tuo
paciu ir jo konkurentams), daznai yra blogiau uz galbiit Siek tiek maziau palanky, taciau
stabily, nusp¢jamag ir nuosekliai pagal i§ anksto zinomas taisykles evoliucionuojantj

mokesciy teisinj reguliavimg.
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