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BOSPHORUS PRESUMPTION AND THE EUROPEAN UNION*S
ACCESSION TO THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND
FUNDAMENTAL FREEDOMS

Research issue and relevance

Protection of human rights’ in Europe falls within a multi-level governance field?
constituting a complex system that could be defined as a three-dimensional network of

the fundamental rights regimes.®

In terms of the law of the fundamental rights protection, the framework of the European
legal systems* includes national systems (ascribing them to a separate category) and two
international regional legal systems: the European Union (hereinafter — EU) legal system
and the European Convention on Human Rights and Fundamental Freedoms (hereinafter
— Convention, ECHR) system.” It is stated that status quo of the correlation of (and

relation among) these three legal regimes is defined and functions as a heterarchical

! In this dissertation research the terms protection of human rights and protection of fundamental rights are used as
synonyms, without attributing different meanings to them.

2 TZANAKOPOULOS, A., Judicial Dialogue in Multi-Level Governance: The Impact of the Solange Argument
(May 19, 2009). The Practice Of International And National Courts And The (De-) Fragmentation Of International
Law, pp. 185-215, Ole Kristian Fauchald and André Nollkaemper, eds., Hart Publishing, 2012. Internet access:
<http://ssrn.com/abstract=1407079> [seen on 20 December 2014].

¥ CLAES, M. and IMAMOVIC, S, “National Courts in the New European Fundamental Rights Architecture’ in
Vasiliki Kosta, Nikos Skoutaris, and Vassilis Tzevelekos (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014) 160.

* Notably, the term legal system used in this work is understood as a term of a legal/public/social context covering
all factors that have direct or indirect impact on legal relationships, legal regulation, law sources, principles,
including the system of legal rules — it is the entire legal community in a defined space (in terms of time and
territory) with the functioning and applied legal measures (see VANSEVICIUS, S., Valstybés ir teisés teorija
(Theory of State and Law). Justitia. Vilnius, 2000. GALGINAITIS, J. Teisiné sistema ir pagrindinés jos sub-
sistemos kaip lyginamosios teisétyros objektas (Legal System and its Basic Sub-systems as an Object of the
Comparative Jurisprudence). Teise, 2002, No 44, p. 31-41.). In this case there is no theoretical differentiation of the
terms system of law and legal system and they are used as synonyms.

> In this work the Convention system is understood as a system for the protection of fundamental rights that is
manifested through the fundamental rights protection catalogue (i.e., the Convention and its additional protocols),
the function of supervising enforcement of these rights implemented by the European Court on Human Rights
(hereinafter — ECtHR) and the jurisprudence of the ECtHR. The legal literature directly acknowledges that the
Convention “developed into a complex legal system” (KELLER H. and SWEET A. S., A Europe of Rights. The
Impact of the ECHR on National Legal Systems. Oxford University Press, 2008. P. 3), thus it is usual to refer to the
protection of fundamental rights under the Convention as to the Convention system (see, e.g., RAINEY B.,
WICKS E., OVEY C., JACOBS, White& Ovey: The European Convention on Human Rights. 6th Edition. Oxford
University Press, 2014. P. 8-12).
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organisation of the legal systems.® One of its main ideas is that, at least so far, there is no
clear ultimate institution having binding power to decide on the priority of one system
over the other: each system resolves potential conflicts with the other system through
acknowledging the autonomy and priority of its system’ and searching of principles that
are based on mutual cooperation.® Presently the EU legal system and the Convention
system are linked by the legal systems of the EU Member States. The EU is not a party to
the Convention, however, all EU Member States are parties to the Convention, while the
common constitutional traditions of the EU Member States constitute the basis for the
fundamental rights being general principles of the EU law.® The relation among these
three systems, i.e. the national legal systems (as the general category), the Convention

system and the EU legal system, is based on different and individual legal principles.

The relation between the EU Member States and the EU legal system is complex.'® As
the Court of Justice explained in detail in its Opinion 2/13, the EU constitutional structure
has the features pertaining exclusively to the EU institutional fundamentals and the
nature of the EU law, e.g., the principle of conferral of powers, the principle of the
supremacy of the EU law and the principle of direct effect, the principle of mutual trust
among the EU Member States, the principle of sincere cooperation, etc.* All this makes
5512

“a structured network of principles, rules and mutually interdependent legal relations

that relates the European Union with its Member States.

® For more details about the heterarchical organisation of constitutional structures, see: HUOMO-KETTUNEN, M.,
Heterarchical Constitutional Structures in the European Legal Space. European Journal of Legal Studies,
Volume 6, Issue 1 (Spring/Summer 2013), p 47-65.

" EECKHOUT, P., ‘Human Rights and the Autonomy of EU Law: Pluralism or Integration?” (2013) 66 Current
Legal Problems 169, 173.

® HUOMO-KETTUNEN, M., Heterarchical Constitutional Structures in the European Legal Space. European
Journal of Legal Studies, Volume 6, Issue 1 (Spring/Summer 2013), p. 47-65.

9 EU Treaty, Article 6.3.

9 Dr. Irmantas Jarukaitis has paid much attention to the analysis of this relation, inter alia. In his monography
“Europos Sajunga ir Lietuvos Respublika: konstituciniai narystés pagrindai” (European Union and the Republic of
Lithuania: constitutional grounds of the membership), dr. I. Jarukaitis analyses in detail the specific features and
constitutional principles of the EU that are the basis of the EU functioning and their relation to states’ autonomy and
implementation of the public power. See JARUKAITIS, I., Europos Sajunga ir Lietuvos Respublika: konstituciniai
narystés pagrindai. Monografija. Justitia. Vilnius. 2011.

1 Opinion 2/13, para. 165-177.

12 Opinion 2/13, para. 167.



The relation between the states’ legal systems and the Convention system is based, inter
alia, on the principle of subsidiarity*® and the doctrine of margin of appreciation.** Under
the Convention, the latter principles are also considered constitutional.® They derive not
only from the jurisprudence of the European Court of Human Rights, but are also directly

entrenched in Protocol 15 of the Convention.*®

Finally, the relation between the Convention system and the EU legal system is complex,
too. However, contrary to the above-mentioned relations, it has not yet been formally
defined or established in a treaty or document of a similar legal nature.'” As it is known,
the EU is not a party to the Convention; both said systems have their own individual

18 courts, which have no clear institutional link*®. However, the

European “constitutiona
EU and the Convention today already has certain points of contact and they can be

assessed from different perspectives.

From the perspective of the Union, the Convention is not a legal instrument formally
integrated into the EU legal system®. Therefore, neither the Convention nor the
jurisprudence of the ECtHR is directly binding to the EU institutions (including also the
Court of Justice of the European Union (hereinafter — CJEU). On the other hand, the EU

Treaties directly state that the fundamental rights guaranteed by the Convention

3 CALLEWAERT, J., The Accession of the European Union to the European Convention on Human Rights.
Council of Europe Publishing. Strasbourg, 2014. P. 43.

14 VIENAZINDYTE, J. Vertinimo nuoziiiros laisvés doktrina Europos Zmogaus Teisiy Teismo jurisprudencijoje
(Doctrine of margin of appreciation in the jurisprudence of the European Court of Human Rights). Teisé, 2014 t. 90,
p. 188-210.

S ULFSTEIN, G., The European Court of Human Rights as a Constitutional Court? (March 19, 2014). Festschrift to
the 40th Year Anniversary of the Universitit der Bundeswehr, Munich: 'To Live in World Society — To Govern in
the World State', Forthcoming; PluriCourts Research Paper No. 14-08. [interactive. Seen on 6 January 2014].
Internet access: http://ssrn.com/abstract=2419459.

1° Protocol No. 15 amending the Convention for the Protection of Human Rights and Fundamental Freedoms.
Explanatory report (CETS No.213) [interactive. Seen on 6 September 2014]. Internet access:
http://www.conventions.coe.int/Treaty/EN/Reports/Html/213.htm.

7 KOSTA, V., SKOUTARIS, N. and TZEVELEKOS, V. (eds.), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014) p. 3.

'8 For more on the ECHR as the court of constitutional nature see: JAKULEVICIENE, L. Europos Zmogaus Teisiy
Teismas — konstituciné justicija pries individualig? (European Court of Hyman Rights — constitutional versus
individual justice?) JURISPRUDENCIJA (JURISPRUDENCE) 2014, 21(2), p. 373-398.

¥ TZEVELEKOQS, V. P., When Elephants Fight It Is The Grass That Suffers: ,, Hegemonic Struggle* in Europe and
The Side-Effects For International Law. In DZEHTSIAROUK., KONSTADINIDES T., LOCK T., OMEARA N,
Human Rights Lawin Europe: The Influence, Overlaps and Contradictions of the EU and the ECHR. Routledge,
2014.P. 9.

2 Opinion 2/13, para. 179.
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constitute the general principles of the EU law®!. The EU Charter of Fundamental Rights
(hereinafter — the Charter) states that the merits and area of application of the rights
stipulated therein has been established in the Convention®” and the preamble of the
Charter also notes that the fundamental rights arise from the jurisprudence of the
ECtHR.Z Moreover, jurisprudence of the CJEU gives particular importance to the
jurisprudence of the Strasbourg Court*. Hence, considering the (in)direct inclusion of the
Convention and the jurisprudence of the ECtHR in the EU legal system, the status thereof

is ambiguous.?

One of the most important aspects is that under the Convention the EU is not the High
Contracting Party. Therefore, the Strasbourg Court has no direct competence over
assessment of the activities of the EU institutions and compliance of EU law with the
standards of the Convention.? The question is whether it is necessary? The answer to this
question is reflected in the circumstances of the reality: persons do not trust the EU legal
system as well as they do not trust the national legal systems and refer to the Strasbourg
Court with individual petitions disputing compliance of EU law and also acts of EU
institutions with the Convention. As J. Callewaert has noted, the number of cases related
to EU law heard at the Strasbourg Court has significantly increased since 1998.%" When

hearing such cases the ECtHR deals with cases of at least two categories.

2L Article 6(3) of the TEU.

22 Article 52(3) of the Charter.

23 paragraph 5 of the preamble of the Charter establishes that: “This Charter reaffirms, with due regard for the
powers and tasks of the Union and for the principle of subsidiarity, the rights as they result, in particular, from the
constitutional traditions and international obligations common to the Member States, the European Convention for
the Protection of Human Rights and Fundamental Freedoms, the Social Charters adopted by the Union and by the
Council of Europe and the case-law of the Court of Justice of the European Union and of the European Court of
Human Rights. <...>“.

24 CRAIG, P., “EU Accession to the ECHR: Competence, Procedure and Substance”, Fordham International Law
Journal, Vol. 36, No 1115, 2013.

» DE WITTE, B., Beyond the Accession Agreement: Five Items for the European Union‘s Human Rights Agenda.
In KOSTA, V., SKOUTARIS, N. and TZEVELEKQS, V. (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014). P. 350-351.

% KOSTA, V., SKOUTARIS, N. and TZEVELEKOS, V. (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014). P. 3.

27 Callewaert notes that from 1998 to 2013 there were 90 of such cases and all of them served as grounds for the
ECHR to gradually form the fundamental legal principles in relation to assessment of the EU law.
CALLEWAERT, J., The accession of the European Union to the European Convention on Human Rights. Council
of Europe Publishing. Strasbourg, 2014. P. 24.
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The applicants in the first category of cases call into question EU law or activities of
EU institutions. In other words, the dispute in such cases arises directly in relation to the
EU. Until the EU joins the Convention such situation is resolved in a very simple way:
the EU is not a party to the Convention, hence, such application is inadmissible on the
grounds of ratione personae. This means that protection of fundamental rights by the
supervision mechanism developed under the Convention is impossible in such cases.

Such situation is also referred to as the Connolly gap.

The second category of cases is related to legal assessment which is more subtle and not
that clear. EU law is not disputed directly in such cases (i.e. the petition does not oppose
the EU or EU law directly) — one rather complains about the activity of an EU Member
State which manifests as a result of implementation by such State of its obligations
related to its membership in the EU. In other words, the complaint is directed against an
act of the State, however, the normative ground of such act is EU law. In such situations
the disputed act of the State would allegedly not even appear in the absence of EU law
(hence, there would be no conflict between the person and the State). Thus the question is
whether the ECtHR have the competence to hear such cases. Having assessed such
disputed act of the State, the Strasbourg Court would indirectly assess EU law. On the
other hand, by recognising that it is incompetent to decide on such situations the
Strasbourg Court would (unreasonably) reduce efficiency of the system of the
Convention and create the paradox of protection of human rights.?® In order to resolve

such situations the ECtHR has formed and developed the legal principle, which is

%8 This paradox would appear due to the following circumstances. First, the Convention system was created by
disproving the standard notion of the state sovereignty within the context of the fundamental freedoms the main
meaning of which is that a state may not use sovereignty as a cover and claim that the State enjoys immunity for
violation of the fundamental freedoms. Should it be ruled that the State may not be liable for the acts which
manifested as a result of performance by the state of its obligations arising from its membership in an international
organisation, it would be actually recognised that the state may not be held liable for the acts resulting from the
public part of government commissioned to an international organisation. In other words, had the State not handed
over the said part of public government to the international organisation, the State itself would be liable for such act.
However, since it was handed over, the state may not be held liable. In this way immunity of the international
organisation from liability for protection of fundamental freedoms would be created despite the fact that such
organisation implements the power of government handed over by the State, for which liability would rest on the
State itself. For more on this paradox see BESSELINK L. F. M., ‘The EU and the European Convention of Human
Rights after Lisbon: From 'Bosphorus' Sovereign Immunity to Full Scrutiny?” (13 January 2008) [interactive.
Viewed on 6 August 2014]. Online access: <http://ssrn.com/abstract=1132788>.

10
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referred to as the presumption of equivalent/adequate®® protection of fundamental rights,
also known as the Bosphorus presumption.*® When deciding on application of the said
presumption it is, first of all, recognised that the State remains responsible under the
Convention for all its acts disregarding the fact that it handed part of sovereign powers
over to an international organisation. To put it differently, responsibility is yet attributed
(recognised) to the State. In such cases assessment of the scope of state responsibility in
the most general sense manifests through recognition that while performing its
obligations arising from the membership in an international organisation in relation to
which the State had no discretion (no freedom of choice), such State has violated no
obligations under the ECHR provided that it was established that such international
organisation guarantees protection of human rights equivalent to the Convention
(considering the catalogue of fundamental rights and functioning of the mechanism of
supervision of such rights). Thus, conditional responsibility of the State is recognised —
the State may be held liable. However, only under certain established conditions no

liability shall apply.

By applying the Bosphorus presumption the Strasbourg Court justifies the acts of a state,

expresses certain trust in the EU legal system®!, recognises that the latter guarantees

2 It should be noted that the legal publications in the Lithuanian language refer to the same presumption also as the
principle of adequate/identical protection of human rights (see e.g. JOCIENE, D. Pagrindiniy teisiy apsauga pagal
Europos zmogaus teisiy konvencija ir Europos Sajungos teisg. (Protection of fundamental rights under the European
Convention of Human Ringts and the European Union law) Jurisprudencija, 2010, 3(121), p. 97-113). The terms
“equivalent”, “adequate”, “identical”, and “equal” protection of fundamental rights are used as synonyms and do not
mean different expressions/levels of compared protection of fundamental rights. Considering the fact that the name
of the analysed presumption is derived from the foreign language (Engl. presumption of equivalent protection), the
author is of the opinion that it is inexpedient to provide for a permanent term because equivalent, adequate, or equal
protection under the Bosphorus presumption has a direct interpretation and meaning of its own, which is analysed in
the Part One of this research, when finally identifying the expression of this presumption.

% VIENAZINDYTE, J., Europos Sajungos prisijungimas prie Europos Zmogaus teisiy konvencijos: nuoseklesné
zmogaus teisiy apsauga Europoje? (Accession of the European Union to the European Convention of Human Rights:
more consistent protection of human rights in Europe?) I§ Lietuva Europos Taryboje: dvideSimt narystés mety.
Recenzuoty moksliniy straipsniy ir prane§imy rinkinys. Lithuania in the Council of Europe: Twenty Years of
Membership. Edited Collection of Articles and Presentations (compilers: D. Zalimas, 1. Isokaité). ISBN978-9986-
485-89-6. Vilnius: AB Spauda, 2014. P. 85-96.

1 DE SCHUTTER, O., Bosphorus Post-Accession: Redefining the Relationships between the European Court of
Human Rights and the Parties to the Convention. In Ed. KOSTA V., SKOUTARIS N. and TZEVELEKOS V., The
EU Accession to the ECHR. July 2014. Hart Publishing. P. 177.
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protection of fundamental rights equivalent to the Convention, and grants particular

significance to the activity of the Court of Justice.*

The said specific relation manifesting through application of the presumption is already a

standing practice® and yet remains complex and covers numerous conditions. Therefore,

it constitutes a legal problem in itself. The categories and matters of responsibility

specified earlier could be better demonstrated by the following table:

Dispute in relation to the EU only

(Category | cases)

Dispute in relation to the EU and EU MS

(Category 11 cases)

Inadmissible ratione  personae,

responsibility of the EU not possible

Inadmissible ratione personae in the part related

to the EU, responsibility of the EU not possible

A State is not held responsible

A State is held responsible in the part related to

the act of the EU MS

The supervisory mechanism of the

Convention does not apply

Bosphorus

presumption applies

Bosphorus presumption

does not apply

Limited  supervision

under the Convention

(the supervisory
mechanism of the
Convention  applies
partially)

The

mechanism of

supervisory
the
Convention applies in

an ordinary manner

The State is not held

responsible

The State may be found

responsible

As can be seen from the above-table, application of the supervisory mechanism of the

Convention to the EU and its Member States is currently limited. This raises doubts about

sufficiency of the protection of the rights under the Convention. Moreover, EU regulation

includes ever growing number of areas, which used to be solely within the competence of

%2 TIMMERMANS, C., Some Personal Comments on the Accession of the EU to the ECHR. In Ed. Kosta, V.,
Skoutaris, N. and Tzevelekos, V., The EU Accession to the ECHR. July 2014. Hart Publishing. P. 337.
%% Over 10 years have passed since first application of the presumption.
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the States and, therefore, had been included in the area of supervision by the Strasbourg
Court in full scope. Currently, however, such areas are part of the EU law and therefore
they either do not fall under the competence of the ECtHR or are assessed through the
Bosphorus presumption. Thus, protection of fundamental rights in these areas (or at least

supervision of such protection) is limited.

Additional problem of the EU and Convention relation considered through the Bosphorus
presumption arises from yet another circumstance — the pending process of the EU

accession to the Convention.

In accordance with the legal imperative currently in force®* established in the Treaty of
Lisbon, the EU shall accede to the Convention. Upon accession by the EU to the
Convention the Union would become a full member of the Convention and could be held
directly responsible under the Convention to the ECtHR. Thus, upon de jure completion
of the said process it should formally regulate a multilayer system of protection of human
rights in Europe.® One believes that this would be the beginning of a new chapter in the
history of the relation between the Convention system and the EU legal system.* One of
the major issues of this process of interest to the academic world®’ is the effect which the
EU accession to the Convention would have on deciding the cases related to the EU at
the ECtHR.

% CRAIG, P., “EU Accession to the ECHR: Competence, Procedure and Substance”, Fordham International Law
Journal, Vol. 36, No 1115, 2013.

% GRAGL, P. Of Tangled and Truthful Hierarchies: EU Accession to the ECHR and its Possible Impact on the
UK’s Relationship with European Human Rights. In ZIEGLER, K., WICKS, E. and HODSON L. (Eds), The UK
and European Human Rights. A Strained Relationship? First Edition (Oxford: Hart Publishing, 2016), pp. 275 —
298.

% KOSTA, V., SKOUTARIS, N. and TZEVELEKOS, V. (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014). P. 4.

% KOSTA, V., SKOUTARIS, N. and TZEVELEKOS, V. (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014). P. 4. TIMMERMANS, C., Some Personal Comments on the Accession of the EU to the ECHR.
In Ed. Kosta, V., Skoutaris N. and Tzevelekos, V., The EU Accession to the ECHR. July 2014. Hart Publishing.
P. 337. DE SCHUTTER, O., Bosphorus Post-Accession: Redefining the Relationships between the European Court
of Human Rights and the Parties to the Convention. In Ed. Kosta V., Skoutaris N. and Tzevelekos V., The EU
Accession to the ECHR. July 2014. Hart Publishing. CRAIG, P., “EU Accession to the ECHR: Competence,
Procedure and Substance”, Fordham International Law Journal, Vol. 36, No 1115, 2013. CALLEWAERT, J., The
accession of the European Union to the European Convention on Human Rights. Council of Europe Publishing.
Strasbourg, 2014. P. 86-87, etc.
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On the one hand, it is rather obvious that there would be no more problem related to the
above-mentioned the first category of cases, i.e. disputes against the EU only would fall
under the jurisdiction of the ECtHR and, hence, would not be dismissed on the grounds
of ratione personae. This means that the ECtHR would perform the function of
supervision of the rights under the Convention in an ordinary manner (full scope). On the
other hand, changes in relation to the second category of cases are quite ambiguous and
give a ground to the following questions: Are there reasons for retaining the Bosphorus

presumption, would it continue to apply and should it apply?

It is to be noted that the matter in relation to the latter category of cases is not related
solely to the EU and its liability. In such situations the dispute is essentially directed
against the act of the State, and the Bosphorus presumption helps to assess the limits
(scope) of liability of the State under the Convention. Thus, the question arises whether
the assessment of the limits (scope) of liability of the State in such cases would become

different upon accession by the EU to the Convention.

Moreover, in accordance with the established practice of application of the Bosphorus
presumption it is assumed that the EU guarantees the protection of human rights to the
same level as the Convention. This respectively leads to yet another question: Would the
EU accession to the Convention have any effect on the level of assessment of the

fundamental rights protection in the EU?

Considering the stated above, one of the major problems could be summarised as
follows: what effect would the EU accession to the ECHR have on Bosphorus

presumption and its application? This is the main issue analysed in the present thesis.

Objective and aims of the research

Objective of the research of the thesis is examination of the Bosphorus presumption and
assessment of the possible effect of the EU accession to the Convention on existence and

application of the Bosphorus presumption.
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Aims of the research:

1) To analyse origin (reason for appearance), reasonability and need for the Bosphorus
presumption;

2) To identify constituent elements of the presumption in question and assess the
outcomes of its application;

3) To assess the state of play of the process of the EU accession to the Convention;

4) To analyse the suggested innovative procedural mechanisms necessary as a result of
the EU accession to the Convention;

5) To analyse the arguments supporting or disproving the need for application of the
Bosphorus presumption after the EU accession to the Convention, and provide for

probable models (scenarios) of the future of the Bosphorus presumption.

Subject of the research

Subject of the research of the thesis — complex of sources of law incorporating
jurisprudence of the ECtHR, jurisprudence of the CJEU, academic papers of law, other
legal instruments (e.g. the package of legal instruments of the EU accession to the
ECHR) considering the Bosphorus presumption and application thereof, matters of
relevance to the EU accession to the ECHR (for example, model, scope of accession,

procedural novelties), and effect of the latter to the presumption in question.

When agreeing on the Treaty of Lisbon the EU Member States passed a political decision
that the EU shall access the Convention. In its opinion 2/13 the CJEU having recognised
that the Draft revised agreement on the accession of the EU to the Convention negotiated
on the expert level on 5 April 2013 (hereinafter — Draft Accession Agreement) was not in
compliance with the primary EU law indicated nevertheless that “the accession of the EU
to the ECHR has, since the entry into force of the Treaty of Lisbon, had a specific legal
basis in the form of Article 6 TEU”.*® Thus, Opinion 2/13 did not deny the imperative

established in the primary EU law in relation to the EU accession to the Convention.

%8 Opinion 2/13, para. 153.
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Therefore, in the absence of actual initiatives with respect to the provisions of the Treaty
of Lisbon, which provided for the imperative of accession by the EU to the Convention,
the present thesis is based on the assumption that the EU accedes to the ECHR. The Draft
Accession Agreement provides for establishment of procedural mechanisms necessary
due to the EU accession to the Convention, and the CJEU has discussed them in its
Opinion 2/13, therefore the said legal documents are also a part of the subject of the

thesis research.

International legal norms in relation to allocation of international responsibility to an
international organisation fall within the area of research however, are considered to the
extent directly relevant to the aspect of EU responsibility under the Convention within

the context of the co-defendant mechanism. *°

It is to be emphasized that the scope of the research of the thesis does not include the aim
to assess the need for and objectives of the EU accession to the ECHR; as a result, merits
of the probable added value of accession shall not be analysed. The problems related to
the need for and objectives of accession of the EU to the ECHR, principle of autonomy of
the EU law, and effect of accession to the said principle have already been researched
and the thesis on this matter has already been defended. The scope of the research also
excludes the matters of institutional participation by the EU in the activities of the
European Council because the latter is a matter of political rather than legal nature. Inter-
state disputes are also outside the scope of the present thesis since the disputes of the
latter category are not directly related to the Bosphorus presumption which is the focus of

the research.

Thesis statements

¥ It is to be noted that the criteria of allocation of international responsibility to the EU and its Member States under
international public law and the main problems in relation to the latter constitute a separate area of research; an
individual research in this area is currently being performed by Gintaré Pazereckaité, doctoral student of the Faculty
of Law of the Vilnius University; therefore, the intention is to avoid overlapping of legal research.

“ GRAGL P, The Accession of the European Union to the European Convention on Human Rights (Hart Publishing
Oxford and Portland Oregon 2013).
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The following statements to be defended in the present thesis:

1. Where ECtHR is hearing cases related to the EU, in which conflict of State
international obligations arises and the freedom of discretion in implementation of such
obligations is absent, the relation between the EU and the Convention created the need
for application of equivalency of fundamental rights (considering the catalogue of the
fundamental rights and functioning of the mechanism of supervision of the said rights),
which could be summarised using the Bosphorus presumption formula allowing to
guarantee consistency of the jurisprudence of the Strasbourg Court in the category of

cases related to the conflict of international obligations of a State.

2. Accession of the EU to the ECHR shall affect the process of hearing of disputes
related to the EU law by the ECtHR because the EU shall be able to act as a direct
defendant or a co-defendant in the case heard by the ECtHR. However, despite the EU
accession to the Convention the Bosphorus presumption would be further applied
considering the scope of accession, conditions, aims and outcomes of application of the

presumption in question.

Novelty, originality and reliability of the research

When presenting novelty and originality of this research the following is to be noted:

1) The matter of relation between the EU legal system and the Convention system is a
frequent subject of academic research in law** and there is still no clear answer to this
issue. This relation and assessment thereof is aggravated by the process of the EU
accession to the Convention and the main issues of this process. As it is known, the
process of accession is examined during the conducted research for the thesis. Hence, the
matters considered in the present thesis are of great relevance to the whole European

system of human rights. Opinion 2/13 of the CJEU demonstrates the problematic and

‘1 CRAIG, P., “EU Accession to the ECHR: Competence, Procedure and Substance”, Fordham International Law
Journal, Vol. 36, No 1115, 2013.
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complex nature of the process of the EU accession to the Convention and the assessment

of the legal system of the Union and the Convention system;

2) Lithuania is the Member State of the EU and a party to the Convention. Considering
the results (outcome) of application of the Bosphorus presumption in respect of the State,
an exhaustive analysis of such presumption and probable influence thereof on the State in
the event of the EU accession to the Convention could significantly contribute to the
State position in the event of a case heard at the Strasbourg Court as well as when
forming its position on accession of the EU to the Convention. This demonstrates the

element of originality of this research.

Numerous researches of the process of the EU accession to the Convention have been
conducted through different perspectives*?. The said process is a particularly frequent
subject of legal research due to its relevance.”® There were international discussion
attended by prominent legal academics of law (e.g. on 26 January 2015 the European
Academy of Law (ERA) organised a conference on the matters of the EU accession to the
Convention after CJEU Opinion 2/13 was published; the said conference was attended
by, for instance, professor P. Craig and professor J. Callewaert**) that were attributed
exclusively to the matters of the accession process. On the other hand, it should be noted
that the research conducted by legal academics analyse only certain matters of the
accession; no exhaustive analysis of the Bosphorus presumption (the way it is presented
and interpreted in jurisprudence of the Strasbourg court), its relation to the EU accession
to the Convention has been conducted. In this regard it is O. De Schutter® that could be

mentioned, who has published an article examining the possible future of the Bosphorus

2 For example a set of articles on the whole complex of matters of accession by the EU to the Convention was
published: KOSTA, V., SKOUTARIS, N. and TZEVELEKOQOS, V. (eds), The EU Accession to the ECHR (Oxford:
Hart Publishing, 2014).

** Numerous papers of authors analysing the process of accession by the EU of the Convention have been provided
in the second part of this thesis.

* Whereas the author participated at the said conference, this thesis shall refer to the insights presented during the
said conference.

** DE SCHUTTER, O., Bosphorus Post-Accession: Redefining the Relationships between the European Court of
Human Rights and the Parties to the Convention. In Ed. Kosta V., Skoutaris N. and Tzevelekos V., The EU
Accession to the ECHR. July 2014,
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presumption in greater detail than those by other authors®®. The present thesis widely
refers to the latter author; however, it should be noted that the aim of the research of this
thesis is a wider analysis of the Bosphorus presumption in the context of the EU
accession to the Convention. The element of equivalency of protection of fundamental
rights as well as the result of application of the presumption, in accordance with which an
act of a State implementing obligations arising from its membership in an international
organisation, are analysed in the present thesis. The thesis is, inter alia, intended to
contribute to the academic discussion on the relation of the EU legal system and the
Convention system with the emphasis on the Bosphorus presumption. The present
research could be a solid basis for future analysis of the matter of common relation of the

two European systems as well as models of application of the Bosphorus presumption.
Main sources of the research

The sources of the research could be divided into two groups: 1) foreign and Lithuanian
authors of analysis of the legal categories (Bosphorus presumption and process of
accession of the EU to the Convention, in particular innovative mechanisms, necessary
due to the said accession) analysed in this thesis; 2) relevant jurisprudence (of the ECtHR

and the CJEU) on the maters under consideration.

Lithuania lacks legal research in relation to the matter of accession of the EU to the
Convention or Bosphorus presumption®’. Still, L. Saltinyté*® (she examined the process
of accession by the EU to the Convention) and D. Jocien¢ (within certain scope she

assessed the process of accession of the EU to the Convention and the Bosphorus

* BESSELINK, L. F. M., ‘The EU and the European Convention of Human Rights after Lisbon: From 'Bosphorus'
Sovereign Immunity to Full Scrutiny?’ (13 January 2008) [interactive. Viewed on 6 August 2014]. Online access:
<http://ssrn.com/abstract=1132788>; HERT, P. DE and KORENICA, F. The Doctrine of Equivalent Protection: Its
life and Legitimacy Before and After the European Union’s Accession to the European Convention on Human
Rights. German Low Journal [Vol. 13 No 07 2012].

" PAZERECKAITE, G., VIENAZINDYTE, J., Zmogaus teisiy apsauga Europoje ir Europos Sajungos
prisijungimas prie Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencijos. (Protection of Human Rights in
Europe and Accession by the European Union to the Convention for the Protection of Human Rights and
Fundamental Freedoms) Teise, 2014, t. 92, p. 109-125.

* SALTINYTE, L. European Union Accession to the European Convention on Human Rights: Stronger Protection
of Fundamental Rights in Europe? Jurisprudencija. 2010, 2(120), p. 177-196.
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presumption)® could be noted. Notice is also to be given to G. PaZereckaité, who is
examining the criteria of allocation of international responsibility between the EU and the

Member States™°.

Of the foreign academics examining the process of accession by the EU to the
Convention in the general sense notice are to be given to the papers of the following
authors: T. Lock™, P. Gragl®, J. Callewaert™, C. Timmermans>*, who have performed
particularly exhaustive research, published a monograph or had more than a single
publication on this matter. Moreover, the following academics of law are be indicated:

L. F. M. Besselink™, S. Peers®, J.P.Jacque®’, J.Polakiewicz®, S. Douglas-Scott>,

* JOCIENE, D. Pagrindiniy teisiy apsauga pagal Europos Zmogaus teisiy konvencija ir Europos Sajungos teise.
Jurisprudencija (Protection of Fundamental Freedoms under the European convention on Human Rightsand law of
the European Union. Jurisprudence), 2010, 3(121), p. 97-113.

%0 PAZERECKAITE, G. Tarptautinés teisinés atsakomybés paskirstymo Europos Sajungai ir jos valstybéms naréms
kriterijai (Criteria of Distribution of International Legal Liability between the European Union and its Member
States), Teise, 2014 93 t. p. 176-189.

1 LOCK, T. End of an Epic? The Draft Agreement on the EU’s Accession to the ECHR, 31 Yearbook of European
Law (2012), 162-197. LOCK\T. The ECJ and the ECtHR: The Future Relationship between the Two European
Courts (June 30, 2009). The Law and Practice of International Courts and Tribunals, Vol. 8, pp. 375-398, 20009.
LOCK, T. Walking on a Tightrope: The Draft Accession Agreement and the Autonomy of the EU Legal Order.
Common Market Law Review, Vol. 48 No 4, August 2011, p. 1025-1054. GROUSSOT X., LOCK T., and PECH L.
EU Accession to the European Convention on Human Rights: a Legals Assessment of the Draft Accession

Agreement of 14th October 2011. European Issues, No 218, 7 November 2011.

52 GRAGL, P. A Giant Leap for European Human Rights? The Final Agreement on the European Union's Accession
to the European Convention on Human Rights (November 11, 2013). Common Market Law Review. Vol. 51 (2014),
No 1, p.13-58. GRAGL, P. The Accession of the European Union to the European Convention on Human Rights.
Hart Publishing, Oxford and Portland, Oregon, 2013. GRAGL, P. The Reasonableness of Jealousy: Opinion 2/13
and EU Accession to the ECHR. Forthcoming in W. Benedek, F. Benoit-Rohmer, W. Karl, and M. Nowak (eds),
European Yearbook on Human Rights, 2015 (Vienna: Neuer Wissenschaftlicher Verlag 2015). GRAGL, P. Of
Tangled and Truthful Hierarchies: EU Accession to the ECHR and its Possible Impact on the UK’s Relationship
with European Human Rights. In ZIEGLER, K., WICKS, E. and HODSON L. (Eds), The UK and European Human
Rights. A Strained Relationship? First Edition (Oxford: Hart Publishing, 2016), pp. 275 — 298.

%% CALLEWAERT, J., The accession of the European Union to the European Convention on Human Rights.
Council of Europe Publishing. Strasbourg, 2014; CALLEWAERT, J., To accede or not to accede: European
protection of fundamental rights at the crossroads, Journal européen des droits de I’homme, 2014/4, p. 496.

> TIMMERMANS, C., Will the Accession of the EU to the European Convention on Human Rights fundamentally
change the relationship between the Luxemburg and the Strasbourg Court?, European University Institute, CIC
Distinguished Lecture 2014/01, Florence, Italy. TIMMERMANS, C., Some Personal Comments on the Accession of
the EU to the ECHR. In Ed. KOSTA V., SKOUTARIS N. and TZEVELEKOS V., The EU Accession to the ECHR.
July 2014. Hart Publishing.

® BESSELINK L. F. M, ‘The EU and the European Convention of Human Rights after Lisbon: From 'Bosphorus'
Sovereign Immunity to Full Scrutiny?’ (13 January 2008) [interactive. Viewed on 6 August 2014]. Online access:
<http://ssrn.com/abstract=1132788>. BESSELINK L F M, Should the European Union Ratify the European
Convention for Human Rights? Some Remarks on the Relations between the European Court of Human Rights and
the European Court of Justice. In A. Fellesdal, B. Peters & G. Ulfstein (Eds.), Constituting Europe: the European
Court of Human Rights in a national, European and global context (Studies in human rights conventions, 2) (pp.
301-333). Cambridge: Cambridge University Press (2013).

% PEERS, S. 'Limited responsibility of EU MS for actions within the scope of Community law. Judgment of 30
June 2005, Bosphorus Airways v. Ireland, Application No 45036/98', European Constitutional Law Review 2
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P. Craig®, B. De Witte®, who have significantly contributed by their research inter alia
to analysis of the matters related to accession of the EU to the Convention and to
assessment of the relation between the EU legal system and the Convention system. The

works of these and other academics are referred to in the research of this thesis.

When considering jurisprudence reference is given to the jurisprudence of the ECtHR in
order to systematically and comprehensively analyse the Bosphorus presumption. Not
only the cases accepted after the cornerstone Bosphorus case but also jurisprudence
before the said case are considered in order to provide the general context in which the
ECtHR has reached the Bosphorus presumption. Jurisprudence of the CJEU is referred to
in order to distinguish the position of the Court of Justice in relation to accession of the
EU to the Convention and to assess the general context in the EU legal system related to
protection of human rights, Convention, and the status and importance of the ECtHR
jurisprudence. Moreover, jurisprudence of the Constitutional Court of Germany
(Bundesverfassungsgericht) in Solange cases is also considered in order to assess the

origin of the Bosphorus presumption as the construct of legal arguments.

Research methodology

(2006) 3, 443-455. PEERS, S. An ever closer waiting room?: The case for Eastern European accession to the
European Economic Area. 1995 Common Market Law Review 32 (1), 187-213, and other works of this author.

" JACQUE, J. P. The Accession of the European Union to the European Convention on Human Rights and
Fundamental Freedoms. Common Market Law Review. Vol. 48 No 4, August 2011, p. 995-1023.

%8 POLAKIEWICZ, J., EU law and the ECHR: Will EU accession to the European Convention on Human Rights
square the circle? The draft accession agreement of 5 April 2013. European human rights law review. Issue 6 (2013)
p. 592-605.

*® DOUGLAS-SCOTT, S., A Tale of Two Courts: Luxembourg, Strasbourg and the Growing European Human
Rights Acquis, Common Market Law Review 43 (2006) 3, 629-665. DOUGLAS-SCOTT, S., 'EU Admission to the
ECHR' (2012) 19 Maastricht Journal of European and Comparative Law; DOUGLAS-SCOTT, S., 'The European
Union and Human Rights after the Treaty of Lisbon' (2011) Human Rights Law Review 1 and other works of this
author.

8 CRAIG, P., “EU Accession to the ECHR: Competence, Procedure and Substance”, Fordham International Law
Journal, Vol. 36, No 1115, 2013. GRAIG P., The Lisbon Treaty: Law, Politics, and Treaty Reform. Oxford
University Press, 2013. Also other works of this author.

81 DE WITTE, B. The Past and the Future Role of the European Court of Justice in the Protection of Human Rights,
in ALSTON P, BUSTELO M AND HEENAN J (eds.), The EU and Human Rights (Oxford University Press 1999).
DE WITTE, B., Beyond the Accession Agreement: Five Items for the European Union‘s Human Rights Agenda. In
KOSTA, V., SKOUTARIS, N. and TZEVELEKOS, V. (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014). Also other works of this author.
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Research performed in this paper combines different methods enabling achievement of
the aims of the paper and performance of the set tasks. It is to be noted that besides
exhaustive analysis of jurisprudence, this paper is more of theoretical than empirical
nature. Such nature is predetermined by the objective of the paper because emphasis is
given to the future perspectives (i.e. modelling of the alternatives of the Bosphorus

presumption) of the matter under consideration.

The linguistic approach is quite widely used in the research in order to to analyse the
textual meaning of the insights, provisions, and arguments presented in legal literature,
relevant international documents, and jurisprudence. Moreover, the paper also uses the
historic approach to analyse the origin of the Bosphorus presumption and present the

process of accession of the EU to the Convention.

In order to reveal the meaning of legal categories (the Bosphorus presumption in
particular), linguistic approach is insufficient. Therefore, conceptual analysis is used
together with the systematic, comparative, and logical approaches helping to assess and

identify conceptual meanings and main ideas of individual legal categories.

Considering the fact that the Bosphorus presumption was formed in the ECtHR
jurisprudence, the paper includes jurisprudence analysis in order to provide for the
elements and conditions of application of such presumption. During the said analysis
relevant examples from jurisprudence of the court of Strasbourg were selected related to
the application of the Bosphorus presumption. The said examples are assessed based on
theoretical insights, i.e. it is analysed whether consistent progress of application of the
presumption under examination exists. The comparative and systematic approaches are
of particular importance for performance of this analysis: arguments provided by the
ECtHR in relation to perception of the Bosphorus presumption are compared, and
reoccurring elements, which predetermine the main idea of the said presumption within
the general context, are systematically distinguished. When considering the ECtHR
jurisprudence in which the matter of the Bosphorus presumption is analysed reference is

also given to the insights available in the legal literature in relation to the relevant

22



jurisprudence of the Strasbourg Court; the author of the present thesis seeked to evaluate
the latter using the comparative, systematic, and logical approaches in accordance with
the contents and meaning of the respective arguments of the ECtHR jurisprudence,
systemise them, and finally present her position on the perception of the Bosphorus
presumption as a solid legal category. Using analogy of mathematical formulas the
formula of functioning of the Bosphorus presumption is formed and suggested; at the
same time explanation is provided regarding the meaning of the elements of the formula
in accordance with the systematic, comparative, and logical analysis of ECtHR

judgments and doctrinal insights.

When considering the probable future relation between the Bosphorus presumption and
accession of the EU to the Convention the need for prediction becomes unavoidable.
Therefore, modelling (a method used to perform the function of prediction and intended
to identify probable different scenarios (models) in relation to the future of the Bosphorus
presumption, which would emerge as a result of accession by the EU to the Convention)

is thoroughly applied in the research, in particular part three thereof.

The problems examined in the thesis are of rather wide scope, a complex of different
matters is being analysed then switching to modelling of future scenarios. Therefore, for

the sake of consistency of the analysis the narrative approach was used.

Structure of the thesis

The objective of the research and its aims in particular, predetermine the structure of this

thesis: it consists of three main parts.

Part one comprehensively analyses the Bosphorus presumption starting from its origin,
then considering and identifying the elements and conditions of application of the
presumption. Finally, considering practice of application of the said presumption in the
ECtHR jurisprudence and criticism available in the legal literature, the author draws up

and suggests the formula of the presumption intended to provide for a more consistent
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and comprehensible way of application of the presumption as a construct of legal

arguments.

Part two analyses the status quo of accession by the EU to the Convention, presents the
Draft Accession Agreement and suggested innovative procedural mechanisms necessary
due to specifics of both regional systems and the intention to retain the main principles of
functioning. The said mechanisms are presented in the form of three-level analysis: their
origin, functioning, and an example (represented using a graphic presentation of the

analysed mechanism) are examined.

Considering the analysis of the first two parts part three moves to theoretical legal
modelling. Two main scenarios (models) are presented. The said models are complex, but
their main breakdown is based on the final suggested perspective of the future of the
Bosphorus presumption. First, the reasons for the fact that the Bosphorus presumption is
no longer necessary are provided. Second, arguments for why accession of the EU to the
Convention does not deny the need for the Bosphorus convention are provided. This part
is finalised by the section providing for the arguments based on which the Bosphorus
presumption not only could but actually should remain of relevance after the EU

accession to the Convention.

Main conclusions/findings of the research

Considering the objective, aims, and statements of the present thesis, the research led to

the following conclusions and findings:

1) The EU, its law, and relation thereof with the Convention resulted in a special
situation, where the Strasbourg Court had to decide whether activity of a State
implementing the EU law is compliant with the Convention, and what conditions should
be established in order to recognise such compatibility. The Strasbourg Court has
resolved this particular matter by applying the Bosphorus presumption. Analysis of the

elements of the Bosphorus presumption and conditions of its application in accordance
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with the ECtHR jurisprudence provided for the grounds for establishment of the

following formula of application of the Bosphorus presumption:

O=PR,ifE
O #P,ifnotE

This formula is explained in the following way: “O” — activity of the State directly or
indirectly related to the alleged violation of the Convention and conducted by the State in
order to implement its obligations arising from its participation at an international
organisation. The said element includes assessment of the disputed normative grounds of
the act and whether in the specific case the State had the discretion to choose how to act.
“P” — presumption that the State has not violated the Convention, i.e. that the act of the
state is justifiable. “E” — human rights protection level in the international organisation,
which shall be at least equivalent to the one under the Convention. Equivalent protection
of human rights is assessed in accordance with the standard of the fundamental rights and
freedoms specified in the Convention in such organisation (i.e. substantial part of the
human rights protection) as well as the mechanism of control intended for supervision of
the protection of the rights and freedoms specified in the Convention (i.e. assessment of
the process). The said protection shall be adequate rather than identical to the
Convention. “E” includes: i) general assessment of protection of human rights in the
organisation, which includes analysis of systematic dysfunction of legal protection in
such international organisation; and ii) level of protection of human rights in accordance

with the circumstances of the specific case.

When considering whether the Bosphorus presumption could apply in the specific case,
significance is granted to the circumstance whether whole potential of control
(supervision) mechanism of protection of the fundamental rights was used, i.e. whether a
respective mechanism passed a decision in the same case which could compete with the
judgment of the ECtHR.
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According to the ECtHR jurisprudence in relation to the matters of application of the
Bosphorus presumption it is to be noted that application of the presumption itself

manifests in the following different situations:

1) Classic situation of the Bosphorus presumption. A situation where complaints are
submitted in relation to the act of a State committed only because it was implementing its
international obligation arising from the membership at an international organisation. In
such case the violation occurred as a result of the act of the State irrespective of the
normative grounds of such act. The State has no discretion to choose the model of act
because otherwise the State would have violated its obligations arising from the said
international organisation. Having established that, the said international organisation
guarantees the level of protection of fundamental rights equivalent to the Convention and
in the absence of the specific circumstances that the protection of the rights under the
Convention was manifestly insufficient in the specific case, it shall be presumed that the
State has not violated the Convention. Such act of the State is justifiable. It should be
noted that there are examples of the ECtHR jurisprudence where the Bosphorus
presumption is referred as the “presumption of compliance with the Convention”®?. This
category includes cases like: Bosphorus, MSS, Michaud, Kokkelviserij, Povse, Al-Dulimi,

etc.

i) Situation related to internal labour disputes of an international organisation and
reflecting an extended version of the Bosphorus presumption. These are the situations
where there are no direct acts or inaction by a State yet complaints are submitted in
relation to insufficiency of the system of the labour disputes handling of an international
organisation from the point of view of protection of fundamental rights. In such cases the
claimant states that there is a structural dysfunction of legal protection of the system of

resolution of internal disputes of the international organisation.

%2 Judgment of 18 June 2013 of the European Court of Human Rights in the case Povse v. Austria (claim No
3890/11), para. 78.
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Within this context the structural dysfunction could be interpreted using the following
example: State X, member of the Convention, surrendered part of its sovereign powers to
the international organisation Y, which has the mechanism of resolution of internal
disputes. An employment dispute arises between the citizen of the State X and the
international organisation Y. The citizen addressed the institution of the international
organisation Y hearing the internal labour disputes; however, the process of hearing of
the dispute is not public, i.e. the citizen is not entitled to have such dispute heard in oral
procedure. The said labour dispute is resolved not in favour of the citizen. The citizen is
of the opinion that his rights under Article 6 of the Convention were violated and
addresses the ECtHR on the grounds of structural dysfunction of legal protection of the

international organisation Y.

Actually within this particular context the State was not directly or indirectly involved in
the hearing of the internal labour dispute of the international organisation. The matter of
the State responsibility arises due to the fact that by surrendering to the international
organisation a part of sovereign powers the State still remains bound under the
Convention to guarantee supervision of rights protection under the Convention. To put it
differently, the State remains liable for supervision of provision of protection of the rights
under the Convention equivalent to the Convention system in the said international
organisation. Should the ECtHR establish that the international organisation is in failure
to guarantee protection of the fundamental rights equivalent to the protection guaranteed

under the Convention, the State may be recognised as having violated the Convention.

Thus, in this case structural dysfunction is understood similarly to the dysfunction of the
mechanism of judicial control. These are the procedural personal guarantees under the
right to a fair trial, which must be guaranteed in accordance with Article 6 of the

Convention. Cases attributed to this category are: Gasparini, Klausecker, Perez.

2) Examination of the Bosphorus presumption showed that it is more legally correct to
refer to this presumption as the “presumption of compliance of the act of the State with

the Convention” rather than “equivalent protection presumption”. This is because
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application of the presumption is not essentially directed to presumption of equivalency
of protection of fundamental rights by the international organisation under consideration.
In every individual case equivalency of fundamental rights in the international
organisation is established rather than presumed. Upon establishment of such equivalency
and in the presence of other conditions it is the compliance of the disputed act with the

Convention that is presumed,;

3) Accession of the EU to the Convention would change the process of the disputes
related to the EU law heard by the ECtHR. It is indirectly related to one of the main aims
of the EU accession to the Convention — performance of external control of the
fundamental rights in the EU. This aim presumes the most distinctive change within this
context — the so-called Connolly gap would be filled. The EU and its legal system would
fall in the scope of supervision of fundamental rights by the ECtHR, and the EU could act
as the defendant in cases heard by the ECtHR, directly represent its interests, and would

have the obligation to comply with the judgments of the ECtHR.

Other procedural changes are related to the common (mixed) liability of the EU and EU
Member States under the Convention. The said inter alia includes situations where the
normative grounds of the appealed acts (omission) of a State are EU law; hence, the EU
is indirectly liable for the alleged violation of the Convention because it adopted the
disputed legal norm. Currently all the responsibility in such cases rests on the EU
Member State. In accordance with the procedure, the concept of co-defendant could help
resolve such situations. The said mechanism is necessary in order to guarantee
distribution of responsibility in cases where the act of the State (or, otherwise, the EU)
manifested as a result of EU law (or, otherwise, as a result of primary EU law only).
Application of the co-defendant mechanism would divide the burden of probable
responsibility. Currently under the Convention the Member State is held liable for its act
and cannot be liable for the legal (normative) grounds of the same act. The mechanism of
co-defendant would provide for the possibility to apply liability not only for the act itself
(for which one of the members of the Convention is directly liable) but also for the legal

grounds of such act (for which another member of the Convention is liable).
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Another procedural novelty, which would help to retain the specific nature of exclusive
right of the CJEU to interpret EU law and simultaneously retain the subsidiary nature of
the ECtHR, is the prior-involvement mechanism of the CJEU. The latter is a procedure
where the CJEU would be enabled to present its position on compliance of the disputed
legal act with the Convention in cases when the CJEU has not yet done so. This
procedure would serve as certain expression of closer cooperation between the CJEU and
the ECtHR. Influence of the judgments of the CJEU on the final judgment of the ECtHR
in the case would demonstrate the level of such judicial cooperation. There are grounds to
presume that the ECtHR would grant significant importance to the position of the CJEU
when considering compliance of the provisions of EU law with the Convention because

the ECtHR does exactly this in its current practice.

4) The process of accession of the EU to the Convention and the suggested new
procedural mechanisms (mechanisms of co-defendant and prior-involvement of the Court
of Justice) are directly related to future perspectives of application of the Bosphorus
presumption in the EU related cases. Preconditions for application of the mechanisms of
co-defendant and prior-involvement are analogous to the conditions of application of the
presumption in question. Such link between the suggested procedural mechanisms and
the Bosphorus presumption not only enables retaining of the analysed presumption as a
legal category but also leaves certain legal space for probable further application of the
Bosphorus presumption. This is because the situations, which would provide grounds (or
even need) for application of the presumption as a result of elements of application of
analogous presumptions, are actually possible in the event of accession of the EU to the

Convention.

5) There are no grounds to firmly claim that accession by the EU to the Convention
would deny the Bosphorus presumption or further application thereof in full scope
because arguments in support of the possibility of application of the presumption are also

present. Thus, there are two probable scenarios of the future of the presumption.
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In accordance with the Scenario I, application of the Bosphorus presumption would not
be possible after the EU accession to the Convention because theoretically there should
be no more formal grounds for application thereof (i.e. there should be no conflict of two
international obligations). Thus, there should be no more need for such application. In
addition, application of the presumption in question could allegedly violate the principle
of equal rights of the members of the Convention. In the case of Scenario | a hierarchical

system between the EU legal system and the Convention would be established in Europe.

In accordance with the Scenario I, application of the presumption would be possible
because the new procedural mechanisms suggested as a result of accession of the EU to
the Convention (i.e. mechanisms of co-defendant and prior-involvement of the CJEU)
and provisions for application thereof would provide grounds for application of the
presumption. Moreover, legal space is left for application of the examined presumption
due to the scope of the EU accession to the Convention, i.e. the Bosphorus presumption
could be applied in the future in relation to the Convention Protocols, to which the EU
would not accede. Scenario Il would mean closer cooperation of the ECtHR and the
CJEU and their mutual horizontal relation resulting in hieterarchical interaction of the

two legal systems.

6) There are arguments substantiating why the presumption should not apply further. It
is to be assumed that further application of the presumption would allegedly be
incompatible with the aims of the EU accession to the Convention or at least weaken
them. On the other hand, the circumstance that application of the Bosphorus presumption
has no effect on fillin the Connolly gap (which is essentially the aim of accession of the

EU to the ECHR) weakens or even refutes the former argument.

There are also arguments for why the Bosphorus presumption should be applied in
situations which, considering their circumstances, are analogous to the grounds of
application of the mechanism of co-defendant (together with the procedure of prior-
involvement of the CJEU). One should assume that application of the presumption in this

case would probably be useful rather than wrong. Application of the presumption is
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useful because it would contribute to the consistency of the ECtHR jurisprudence
currently referred to; the latter would in turn contribute to smoother and clearer decision
of the cases related to EU law by the ECtHR. Application of the presumption would
facilitate guaranteeing a systematic approach to ensuring protection of fundamental righta
and freedoms in Europe, retaining importance of international cooperation, and would
factually help to implement sincere cooperation of the CJEU and the ECtHR. The said
results would manifest in application of the Bosphorus presumption, provided it was
qualitatively revised by establishing clear and permanent conditions for application of the
presumption and adapting this presumption to hearing of a case in meritum rather than
granting the status of the standard of inadmissibility of an individual petition to the said

presumption.

7) The need for application of the Bosphorus presumption after accession of the EU to
the Convention would be partial. The claim that there would be no more need is
fundamentally based on the purposes of the EU accession to the Convention. After the
accession to the Convention the EU would become directly liable under the Convention.
Thus, it would have to guarantee that no EU Member State appeared in a situation where
it faced a dilemma in relation to implementation of its obligation under EU law and
obligation under the Convention. However, accession by the EU to the Convention would
mean that situations, factual circumstances of which were analogous to the conditions of
the Bosphorus presumption, would be factually possible. This substantiates the fact that
the need for application of the presumption would not be denied in full scope. Moreover,
such need would remain considering of the main aims of the Bosphorus presumption — to
ensure the smooth EU integration, integrity of international law and international

cooperation.
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Summary of the dissertation in Lithuanian

BOSPHORUS PREZUMPCIJA IR EUROPOS SAJUNGOS PRISIJUNGIMAS PRIE
EUROPOS ZMOGAUS TEISIU IR PAGRINDINIU LAISVIU APSAUGOS
KONVENCIJOS (REZIUME)

Tyrimo problematika ir aktualumas

Zmogaus teisiy apsauga® Europoje patenka j daugiasluoksnio valdymo (angl.
multi-level governance)® lauka, sudarydama kompleksine sistema, kuri galéty bati
apibiidinama kaip trimatis pagrindiniy teisiy rezimy tinklas.®

I Europos teisiniy sistemq66 konstrukcijg, Zitrint i§ pagrindiniy teisiy apsaugos
teisés perspektyvos, jeina nacionalinés sistemos (iSskiriant jas j atskirg kategorijg) ir dvi
67

tarptautinés regionings teisinés sistemos: ES teisés sistema ir Konvencijos sistema.

Teigiama, kad Siy trijy teisiniy reZimy tarpusavio santykio status quo yra apibiidinamas ir

83 Siame disertaciniame tyrime savokos ,.mogaus teisiy apsauga ir ,.pagrindiniy teisiy apsauga“ vartojamos
sinonimi§kai, nesuteikiant joms skirtingy reikSmiy.

% TZANAKOPOULOS, A., Judicial Dialogue in Multi-Level Governance: The Impact of the Solange Argument
(May 19, 2009). The Practice Of International And National Courts And The (De-) Fragmentation Of International
Law, pp. 185-215, Ole Kristian Fauchald and André Nollkaemper, eds., Hart Publishing, 2012. Prieiga internete:
<http://ssrn.com/abstract=1407079> [zitréta 2014 m. gruodzio 20 d.].

% CLAES, M. and IMAMOVIC, S, ‘National Courts in the New European Fundamental Rights Architecture’ in
Vasiliki Kosta, Nikos Skoutaris, and Vassilis Tzevelekos (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014) 160.

Pastebétina, kad Siame darbe vartojamas terminas  feisiné  sistema  suprantamas  kaip

teisinio/visuomeninio/socialinio konteksto savoka, apimanti visus veiksnius, darancius tiesioging ir netiesioging,
jtaka teisiniams santykiams, teisiniam reguliavimui, teisés Saltiniams, principams, jskaitant ir teisés normy sistema,
— tai visa teisiné bendruomené apibréztoje erdvéje (laiko ir teritorijos atzvilgiu) su veikianciomis ir taikomomis
teisinio pobiidzio priemonémis (zr. VANSEVICIUS, S., Valstybés ir teisés teorija. Justitia. Vilnius, 2000.
GALGINAITIS, J. Teisiné sistema ir pagrindinés jos sub-sistemos kaip lyginamosios teisétyros objektas.
Teisé, 2002, Nr. 44, p. 31-41.). Siuo atveju nedaroma teorinés savoky feisés sistema ir teisiné sistema skirties ir jos
vartojamos sinonimiskai.
%" Siame darbe Konvencijos sistema suprantama kaip pagrindiniy teisiy apsaugos sistema, kuri pasireiskia per
pagrindiniy teisiy apsaugos katalogg (t. y. Konvencija ir jos papildomus protokolus), EZTT jgyvendinama iy teisiy
uztikrinimo priezitiros funkcija ir EZTT jurisprudencija. Teisingje literatiiroje yra tiesiogiai pazymima, kad
Konvencija ,,evoliucionavo j kompleksing teising sistema“ (KELLER H. and SWEET A. S., A Europe of Rights. The
Impact of the ECHR on National Legal Systems. Oxford University Press, 2008. P. 3), todél yra jprasta referuoti i
pagrindiniy teisiy apsauga pagal Konvencija kaip | Konvencijos sistemg (zr., pvz., RAINEY B., WICKS E.,
OVEY C., JACOBS, White& Ovey: The European Convention on Human Rights. 6th Edition. Oxford University
Press, 2014. P. 8-12).
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veikia kaip heterarchiné teisiniy sistemy santvarka.®® Jos viena pagrindiniy idéjy yra, kad
bent jau kol kas néra aiSkios galutinés institucijos, turincios saistanciy galiy nuspresti
vienos ar kitos sistemos pirmenybe (virSenybe) kitos atzvilgiu: kiekviena sistema galimus
sistemos konfliktus sprendzia patvirtindama savo sistemos autonomija ir pirmenybe® bei
ieSkodama principy, kurie remiasi tarpusavio bendradarbiavimu.” Siuo metu ES teisine
sistemg ir Konvencijos sistemg jungia ES valstybiy nariy teisinés sistemos. ES néra
Konvencijos dalyve, taCiau visos ES valstybés narés yra Konvencijos dalyvés, o ES
valstybiy nariy bendros konstitucinés tradicijos sudaro pagrindg Sgjungos teisés
bendriesiems principams — pagrindinéms teiséms.”" Santykiai tarp nacionaliniy teisiniy
sistemy (kaip bendros kategorijos), Konvencijos sistemos ir ES teisinés sistemos remiasi
skirtingais ir savitais teisiniais principais.

Santykis tarp ES valstybiy nariy ir ES teisinés sistemos yra kompleksinis,.72 Nes
ES konstitucinei struktiirai budingi ypatumai, susij¢ su Sajungos instituciniais pagrindais
ir paios Sajungos teiseés pobiidziu, pavyzdziui: kompetencijos suteikimo principas,
Sajungos teisés virSenybés principas ir tiesioginio taikymo principas, Sajungos valstybiy
nariy tarpusavio pasitikéjimo principas, lojalaus bendradarbiavimo principas ir kt.”* Visa
tai sudaro normy ir principy ,,struktirinj tinkla“’*, kuris sieja Sajunga su jos valstybémis
narémis.

Santykis tarp valstybiy teisiniy sistemy ir Konvencijos sistemos remiasi, be kita

ko, subsidiaraus Konvencijos sistemos veikimo principu™ ir vertinimo nuoziiiros laisvés

% Daugiau apie heterarching konstituciniy struktiry santvarka zr.. HUOMO-KETTUNEN, M., Heterarchical
Constitutional Structures in the European Legal Space. European Journal of Legal Studies, Volume 6, Issue 1
(Spring/Summer 2013), p 47-65.

% EECKHOUT, P., ‘Human Rights and the Autonomy of EU Law: Pluralism or Integration?’ (2013) 66 Current
Legal Problems 169, 173.

" HUOMO-KETTUNEN, M., Heterarchical Constitutional Structures in the European Legal Space. European
Journal of Legal Studies, Volume 6, Issue 1 (Spring/Summer 2013), p. 47-65.

"L ES Sutarties 6 str. 3 dalis.

"2 Sjo santykio analizei, be kity, daug démesio yra skyres dr. Irmantas Jarukaitis. Savo monografijoje ,,Europos
Sajunga ir Lietuvos Respublika: konstituciniai narystés pagrindai* dr. |. Jarukaitis detaliai nagringja ES specifinius
bruozus ir konstitucinius principus, kuriais remiasi ES veikimas, bei jy santykj su valstybiy autonomija ir vieSosios
valdzios jgyvendinimu. Zr. JARUKAITIS, I., Europos Sajunga ir Lietuvos Respublika: konstituciniai narystés
pagrindai. Monografija. Justitia. Vilnius. 2011.

3 Nuomoné 2/13, para. 165-177.

* Nuomoneé 2/13, para. 167.

" CALLEWAERT, J., The Accession of the European Union to the European Convention on Human Rights.
Council of Europe Publishing. Strasbourg, 2014. P. 43.

38



doktrina.”® Pagal Konvencija, pastarieji principai yra taip pat konstitucinio pobudzio.’’
Jie kyla ne tik i§ Europos Zmogaus Teisiy Teismo jurisprudencijos, bet ir yra tiesiogiai
jtvirtinti Konvencijos 15 Protokole.”

Galiausiai santykis tarp Konvencijos sistemos ir ES teisinés sistemos taip pat yra
kompleksinis, taciau, prieSingai nei anksciau pristatyti santykiai, iki Siol néra oficialiai
apibréztas ir jtvirtintas sutartyje ar panaSaus teisinio pobuidZio dokumente.” Kaip
zinoma, ES néra Konvencijos dalyve, abi Sios sistemos turi savo atskirus europinius
,konstitucinius“® teismus, kuriy nesieja aiSkus institucinis ry8ys®, tatiau salyio tasky
tarp ES ir Konvencijos yra jau Siandien ir juos galima vertinti i§ skirtingy perspektyvy.

Ziarint i§ Sajungos perspektyvos, Konvencija néra formaliai j ES teisés sistema
integruotas teisinis instrumentas®, todé¢l nei Konvencija nei EZTT jurisprudencija
tiesiogiai nesaisto ES institucijy (tarp jy ir ESTT). Kita vertus, ES Sutartyse tiesiogiai
numatyta, kad pagrindinés teisés, kurias garantuoja Konvencija, sudaro bendruosius ES
teisés principusss, Chartijoje jtvirtinta, kad joje numatyty teisiy esmé ir taikymo sritis yra
nustatyta Konvencijoje®®, o Chartijos preambuléje taip pat pazymima, kad pagrindinés

teisés kyla ir i§ EZTT praktikos.®® Be to, Strasbiro teismo praktikai suteikiama ypatinga

® VIENAZINDYTE, J. Vertinimo nuoZiiros laisvés doktrina Europos Zmogaus Teisiy Teismo jurisprudencijoje.
Teise, 2014 t. 90, p. 188-210.

" ULFSTEIN, G., The European Court of Human Rights as a Constitutional Court? (March 19, 2014). Festschrift to
the 40th Year Anniversary of the Universitét der Bundeswehr, Munich: 'To Live in World Society — To Govern in
the World State', Forthcoming; PluriCourts Research Paper No. 14-08. [interaktyvus. Zitiréta 2014 m. sausio 6 d.].
Prieiga internete: http://ssrn.com/abstract=2419459.

"8 Protocol No. 15 amending the Convention for the Protection of Human Rights and Fundamental Freedoms.
Explanatory report (CETS No.213) [interaktyvus. Zitiréta 2014 m.rugséjo 6d.]. Prieiga internete:
http://www.conventions.coe.int/Treaty/EN/Reports/Html/213.htm.

¥ KOSTA, V., SKOUTARIS, N. and TZEVELEKOS, V. (eds.), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014) p. 3.

% Daugiau apie EZTT kaip teisma, turintj konstitucinj pobiidj, zr.: JAKULEVICIENE, L. Europos Zmogaus Teisiy
Teismas — konstituciné justicija pries individualig? JURISPRUDENCIJA JURISPRUDENCE 2014, 21(2), p. 373—
398.

81 TZEVELEKOS, V. P., When Elephants Fight It Is The Grass That Suffers: ,, Hegemonic Struggle“ in Europe and
The Side-Effects For International Law. In DZEHTSIAROUK., KONSTADINIDES T., LOCK T., OMEARA N.,
Human Rights Lawin Europe: The Influence, Overlaps and Contradictions of the EU and the ECHR. Routledge,
2014.P. 9.

82 Nuomoneé 2/13, para. 179.

83 ESS 6 straipsnio 3 dalis.

8 Chartijos 52 straipsnio 3 dalis.

% Chartijos preambulés 5 paragrafas numato: ,,Sioje Chartijoje, deramai atsizvelgiant j Sajungos kompetencija ir
uzdavinius bei | subsidiarumo principa, dar kartg jtvirtinamos pagrindinés teisés, kylancios i§ visoms valstybéms
naréms bendry konstituciniy tradicijy ir tarptautiniy jsipareigojimy, Europos Zmogaus teisiy ir pagrindiniy laisviy
apsaugos konvencijos, Sajungos ir Europos Tarybos priimty socialiniy chartijy ir Europos Sajungos Teisingumo
Teismo bei Europos Zmogaus teisiy teismo teisminés praktikos. <...>“.
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reikimé¢ ESTT jurisprudencijoje®. Todél atsizvelgiant j Konvencijos ir EZTT
jurisprudencijos (ne)tiesiogini jtraukimg 1 ES teisés sistemg, jos statusas néra
vienareikdmis.?’

Vienas svarbiausiy aspekty — pagal Konvencijg ES néra Konvencijos Aukstoji
Susitarianéioji Salis, todél Strasbiiro teismas tiesiogiai neturi kompetencijos vertinti ES
institucijy ar organy veikos ir teisés atitikties Konvencijos standartams.®® Klausimas, ar to
reikia? Atsakymas | ji atsispindi realijos aplinkybése: asmenys nepasitiki ES teisine
sistema taip, kaip jie nepasitiki ir valstybiy teisinémis sistemomis, bei kreipiasi ]
Strasburo teismg su individualiomis peticijomis, ginCydami tiek ES teises, tiek ES
institucijy veikos atitikti Konvencijai. Kaip pazymi J. Callewaert‘as, Strasbiiro teisme
byly, susijusiy su ES teise, nuo 1998 m. Zenkliai padaugéjo.’® EZTT, nagrinédamas
tokias situacijas, susiduria su maziausiai dviejy kategorijy bylomis.

Pirmos byly kategorijos pareiskéjai skundziasi dél ES teisés ar jos institucijy
veikos. Kitaip tariant, gindas tokiose bylose kyla tiesiogiai dé¢l ES. Si situacija, iki ES
prisijungimo prie Konvencijos, yra sprendziama pakankamai paprastai — ES néra
Konvencijos dalyvé, todél tokia peticija yra nepriimtina ratione personae pagrindu.
Vadinasi, ¢ia problema yra dél to, kad pagrindiniy teisiy apsaugos prieziiira pagal
Konvencijos sukurtg priezitiros mechanizma §iose situacijose yra negalima.

Antra byly kategorija dé¢l teisinio jvertinimo yra subtilesné, ne tokia aiski.
Tokiose bylose néra gincijama ES teis¢ tiesiogiai (t. y. peticija néra nukreipta tiesiogiai
pries ES), taciau skundziamasi d¢l ES valstybés narés veikos, kuri pasireiske dél to, kad ji
vykdé jsipareigojimus, jai atsiradusius dél narystés ES. Kitaip tariant, tiesiogiai skundas
yra nukreiptas ] valstybés veika, taCiau normatyvinis tokios veikos pagrindas yra ES

teise. Tokiose situacijose valstybés gincijama veika galimai net nepasireiksty (vadinasi,

8 CRAIG, P., “EU Accession to the ECHR: Competence, Procedure and Substance”, Fordham International Law
Journal, Vol. 36, No. 1115, 2013.

8 DE WITTE, B., Beyond the Accession Agreement: Five Items for the European Union‘s Human Rights Agenda.
In KOSTA, V., SKOUTARIS, N. and TZEVELEKQS, V. (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014). P. 350-351.

8 KOSTA, V., SKOUTARIS, N. and TZEVELEKOS, V. (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014). P. 3.

8 Callewaert‘as pazymi, kad nuo 1998 m. iki 2013 m. tokiy byly buvo 90 ir visos jos buvo pagrindas EZTT
laipsniskai suformuoti pagrindinius teisinius principus dél ES teisés vertinimo. CALLEWAERT, J., The accession
of the European Union to the European Convention on Human Rights. Council of Europe Publishing. Strasbourg,
2014. P. 24.
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nebity konflikto tarp asmens ir valstybés), jei nebity ES teisés. Ar EZTT turi
kompetencijos nagrinéti tokias situacijas? Ivertings tokig gin€ijamg valstybés veika,
Strasbiro teismas netiesiogiai vertinty ES teise. Kita vertus, pripazings, jog neturi
kompetencijos nagrinéti tokiy situacijy, Strasbliro teismas (nepagrjstai) sumazinty
Konvencijos sistemos efektyvumg ir sukurty zZmogaus teisiy apsaugos paradoksa}.90
Tokioms situacijoms spresti EZTT sukaré ir iSplétojo teisinj principa, kuris yra
jvardijamas kaip ekvivalentés/adekvacios™ pagrindiniy teisiy apsaugos prezumpcija, taip
pat vadinama Bosphorus prezumpcija.** Sprendziant dél Sios prezumpcijos taikymo,
pirmiausiai pripazjstama, kad valstybei ir toliau kyla atsakomybé pagal Konvencijg uz
visas savo veikas, nepriklausomai nuo to, kad ji perdavé dalj vieSosios valdzios galiy
tarptautinei organizacijai. Kitaip tariant, atsakomybé priskiriama (pripazjstama)
valstybei. Valstybés atsakomybés apimties vertinimas bendriausia prasme tokiose
situacijose pasireiSkia taip, kad pripazjstama, jog vykdydama i§ narystés tarptautinéje
organizacijoje kylancius jsipareigojimus, dél kuriy ji neturéjo jgyvendinimo diskrecijos
(laisvés pasirinkimo), tokia valstybé nepaZeidé jsipareigojimy pagal EZTK, jei

nustatoma, kad ta tarptautiné organizacija uZtikrina Konvencijai ekvivalent¢ pagrindiniy

% Sis paradoksas pasireikity dél toliau pateikiamy aplinkybiy. Pirmiausia, Konvencijos sistema buvo sukurta
paneigiant standartinj valstybés suvereniteto supratimg pagrindiniy teisiy kontekste, kurios pagrindiné idéja —
valstybés negali prisidengti suverenitetu ir teigti, kad jos turi imuniteta nuo atsakomybés uz pagrindiniy teisiy
pazeidima. Jei buty nuspresta, kad valstybé negali biiti atsakinga uz veikas, kurios pasireiské dél to, kad jos vykdé
isipareigojimus, kilusius dél narystés tarptautinéje organizacijoje, vadinasi, i§ esmés faktiSkai biity pripazinta, kad
valstybé negali atsakyti uz veikas, kurios pasirei§ké dél vieSosios valdzios dalies, kuri jos buvo perduota tarptautinei
organizacijai. Kitaip tariant, jei ji tos vieSosios valdzios galiy dalies nebiity perdavus tarptautinei organizacijai, pati
valstybé biity atsakinga uz tokia veika, bet kadangi perdavé, todél ji atsakyti negali. Tokiu biidu sukuriamas
tarptautinés organizacijos imunitetas nuo atsakomybés uz pagrindiniy teisiy apsauga, nors ji jgyvendina jai valstybés
perduotas vieSosios valdzios galia, uz kurig pati valstybé bty atsakinga. Daugiau apie §j paradoksa zr. BESSELINK
L.F. M., “The EU and the European Convention of Human Rights after Lisbon: From 'Bosphorus' Sovereign
Immunity to Full Scrutiny?” (13 January 2008) [interaktyvus. Zitiréta 2014 m. rugpjii¢io 6 d.]. Prieiga internete:
<http://ssrn.com/abstract=1132788>.

9 Ppastebétina, kad teisingje literatiiroje lietuviy kalba §i prezumpcija taip pat dar vadinama adekvacios/tapacios
7mogaus teisiy apsaugos principu (zr. pvz., JOCIENE, D. Pagrindiniy teisiy apsauga pagal Europos zmogaus teisiy
konvencijg ir Europos Sajungos teise. Jurisprudencija, 2010, 3(121), p.97-113). Terminai ,.ekvivalenté®,
madekvati®, ,tapati“ ir ,lygiaverté” pagrindiniy teisiy apsauga yra naudojami kaip sinonimai ir nereiSkia skirtingy
lyginamosios pagrindiniy teisiy apsaugos iSraiSky/lygio. Atsizvelgiant j tai, kad analizuojamos prezumpcijos
pavadinimas kiles i§ uZsienio kalbos (angl. presumption of equivalent protection), autorés nuomone, néra tikslinga
nustatyti nekintama savoka, nes ekvivalenté, adekvati ar lygiaverté apsauga pagal Bosphorus prezumpcija turi savo
tiesioginj iSaiskinima ir supratima, kuris analizuojamas $io tyrimo pirmoje dalyje, galiausiai identifikuojant galuting
Sios prezumpcijos iSraiska.

% VIENAZINDYTE, J., Europos Sajungos prisijungimas prie Europos Zmogaus teisiy konvencijos: nuoseklesné
zmogaus teisiy apsauga Europoje? I§ Lietuva Europos Taryboje: dvideSimt narystés mety. Recenzuoty moksliniy
straipsniy ir praneSimy rinkinys. Lithuania in the Council of Europe: Twenty Years of Membership. Edited
Collection of Articles and Presentations (sudarytojai D. Zalimas, I. Isokaité). ISBN978-9986-485-89-6. Vilnius:
AB Spauda, 2014. P. 85-96.
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teisiy apsauga (jvertinus pagrindiniy teisiy katalogg ir $iy teisiy priezitiros mechanizmo
veiklg). Vadinasi, pripazjstama sglyginé valstybés atsakomybé: atsakomybé valstybei gali
kilti, taCiau esant nustatytoms salygoms, atsakomybé netaikoma. Strasbiiro teismas,
remdamasis Bosphorus prezumpcija, pateisina valstybés veiksmus, iSreiSkia tam tikrg
pasitikéjimag ES teisine sistema®, pripazjsta, kad pastaroji uztikrina Konvencijai
ekvivalente pagrindiniy teisiy apsauga, bei suteikia ypatingg reikSme Teisingumo Teismo
veiklai.”*

Sis specifinis santykis, kuris pasireiskia taikant prezumpcija, nors ir yra
nusistovéjes™, tadiau yra kompleksinis, apimantis nemazai salygy, todél jau pats savaime
demonstruoja teising problematika.

Konvencijos priezitiros mechanizmo ES ir jos teisés atzvilgiu taikymas Siuo metu
yra apribotas. Tai kelia abejoniy deél Konvencijos teisiy apsaugos uztikrinimo
pakankamumo. Be to, ES reguliavimas apima vis daugiau sri¢iy, kurios anksciau
priklausé tik valstybiy kompetencijai ir todél pateko | Strasbiiro teismo priezitiros laukg
visa apimtimi, ta¢iau dabar, kadangi yra dalis ES teisés, kuri arba nepatenka j EZTT
kompetencijg, arba yra vertinama per Bosphorus prezumpcijg, vadinasi, pagrindiniy
teisiy apsauga Siose srityse (arba bent jau Sios apsaugos priezilira) yra ribojama.
Galiausiai ES ir Konvencijos santykio, vertinamo per Bosphorus prezumpcija, papildoma
problematikg iSkelia kita aplinkybé — vykstantis procesas dél ES prisijungimo prie
Konvencijos.

ES prisijungus prie Konvencijos, Sgjunga tapty visateise Konvencijos dalyve ir
galéty tiesiogiai atsakyti pagal Konvencija pries EZTT. Vadinasi, §iam procesui
pasibaigus de jure, jis turéty formaliai sureguliuoti daugiasluoksne Zmogaus teisiy

apsaugos sistema Europoje.96 Yra teigiama, kad tai pradéty naujg santykio tarp

% DE SCHUTTER, O., Bosphorus Post-Accession: Redefining the Relationships betweenthe European Court of
Human Rights and the Parties to the Convention. In Ed. KOSTA V., SKOUTARIS N. and TZEVELEKOS V., The
EU Accession to the ECHR. July 2014. Hart Publishing. P. 177.

% TIMMERMANS, C., Some Personal Comments on the Accession of the EU to the ECHR. In Ed. Kosta, V.,
Skoutaris, N. and Tzevelekos, V., The EU Accession to the ECHR. July 2014. Hart Publishing. P. 337.

% Nuo prezumpcijos pritaikymo pirma karta pra¢jo daugiau nei 10 mety.

% GRAGL, P. Of Tangled and Truthful Hierarchies: EU Accession to the ECHR and its Possible Impact on the
UK’s Relationship with European Human Rights. In ZIEGLER, K., WICKS, E. and HODSON L. (Eds), The UK
and European Human Rights. A Strained Relationship? First Edition (Oxford: Hart Publishing, 2016), pp. 275 —
298.
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Konvencijos sistemos ir ES teisinés sistemos istorijos skyriy.”” Vienas pagrindiniy $io
proceso klausimy, intriguojan¢iy teisés mokslo pasauligg, yra: kokig jtaka ES
prisijungimas prie Konvencijos turés ginéu, susijusiy su ES, nagrinéjimui EZTT?

Viena vertus, yra ganétinai aiSku, kad iSnyksta problema dél anksciau pristatytos
pirmosios byly kategorijos — ginéai nukreipti tik pries ES patekty j EZTT jurisdikcija,
vadinasi, neturéty bati atmetami ratione personae pagrindu. Tai reiksty, kad EZTT
vykdyty Konvencijos teisiy priezitros funkcijg jprastu biidu (pilna apimtimi). Kita vertus,
néra vienareikSmiska, kas pasikeisty dél antrosios byly kategorijos: ar yra pagrindo
iSlaikyti Bosphorus prezumpcija, ar ji biity taikoma toliau, ar ji turéty biiti taikoma toliau?

Pastebétina, kad dél Sios byly kategorijos klausimas néra susijes tik su ES ir jos
atsakomybe. IS esmés tokiose situacijose gincas yra nukreiptas prie§ valstybés veikg ir
Bosphorus prezumpcija padeda jvertinti valstybés atsakomybés pagal Konvencijg ribas
(apimtj). Vadinasi, kyla klausimas, ar pasikeisty valstybés atsakomybés riby (apimties)
vertinimas tokiose situacijose, ES prisijungus prie Konvencijos?

Taip pat pagal nusistovéjusig Bosphorus prezumpcijos taikymo praktika, teigiama,
kad ES wuztikrina Konvencijos rezimui lygiavert] zmogaus teisiy apsaugos lygi.
Atitinkamai kyla kitas klausimas: ar, ES prisijungus prie Konvencijos, pasikeisty
pagrindiniy teisiy apsaugos lygio ES vertinimas?

Atsizvelgiant | prie§ tai pateikta, vieng pagrindiniy kylanciy problemy galima
apibendrinti per §j klausima: kokiq jtakq ES prisijungimas prie EZTK turés Bosphorus
prezumpcijai ir jos taikymui? Tai ir yra pagrindinis Siame disertacinio darbo tyrime

keliamas klausimas.

Tyrimo tikslas ir uzdaviniai

% KOSTA, V., SKOUTARIS, N. and TZEVELEKOS, V. (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014). P. 4.

% KOSTA, V., SKOUTARIS, N. and TZEVELEKOS, V. (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014). P. 4. TIMMERMANS, C., Some Personal Comments on the Accession of the EU to the ECHR.
In Ed. Kosta, V., Skoutaris N. and Tzevelekos, V., The EU Accession to the ECHR. July 2014. Hart Publishing.
P. 337. DE SCHUTTER, O., Bosphorus Post-Accession: Redefining the Relationships betweenthe European Court
of Human Rights and the Parties to the Convention. In Ed. Kosta V., Skoutaris N. and Tzevelekos V., The EU
Accession to the ECHR. July 2014. Hart Publishing. CRAIG, P., “EU Accession to the ECHR: Competence,
Procedure and Substance”, Fordham International Law Journal, Vol. 36, No. 1115, 2013. CALLEWAERT, J., The
accession of the European Union to the European Convention on Human Rights. Council of Europe Publishing.
Strasbourg, 2014. P. 86-87 ir kt.
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Disertacinio tyrimo tikslas — iSnagrinéti Bosphorus prezumpcija ir jvertinti, kokia
galimg jtaka ES prisijungimas prie Konvencijos galéty turéti Bosphorus prezumpcijos
egzistavimui.

Tyrimo uZdaviniai:

1) iSanalizuoti Bosphorus prezumpcijos kilme (atsiradimo
prieZastis), pagristumg ir poreikj;

2)  identifikuoti sudétinius nagrinéjamos prezumpcijos elementus ir jos taikymo
salygas bei jvertinti taikymo pasekmes;

3) ivertinti ES prisijungimo prie Konvencijos proceso status quo;

4)  iSanalizuoti sitilomus inovatyvius procesinius mechanizmus, biitinus dél ES
prisijungimo prie Konvencijos;

5) iSanalizuoti argumentus, kurie pagristy arba paneigty poreikj taikyti
Bosphorus prezumpcija ES prisijungus prie Konvencijos bei pateikti galimus Bosphorus

prezumpcijos ateities modelius (scenarijus).

Tyrimo ginamieji teiginiai

Sio disertacinio darbo tyrime keliami tokie ginamieji teiginiai:

1) ES ir Konvencijos sistemos santykis sukiiré poreikj EZTT sprendziant bylas,
susijusias su ES, kai kyla valstybés tarptautiniy jsipareigojimy kolizija ir nesant
diskrecijos laisvés jgyvendinant tuos jsipareigojimus, taikyti pagrindiniy teisiy
ekvivalentiSkumo salygas (vertinant pagrindiniy teisiy katalogg ir $iy teisiy priezitiros
mechanizmo veikla), kurios gali biiti apibendrintos per Bosphorus prezumpcijos formule,
leidzian¢ig wuztikrinti Strasbiros teismo praktikos nuosekluma byly kategorijoje,
susijusioje su valstybiy tarptautiniy jsipareigojimy konfliktu.

2) ES prisijungimas prie EZTK turés jtakos gindy, susijusiy su ES teise, EZTT
nagringjimo procesui, nes ES galés biti tiesioginis atsakovas arba bendraatsakovis byloje
EZTT, tadiau, nepaisant to, ES prisijungus prie Konvencijos, Bosphorus prezumpcija ir
toliau bus taikoma, atsizvelgiant j prisijungimo turinj, prezumpcijos taikymo salygas,

tikslus ir taikymo pasekmes.
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Tyrimo naujumas, originalumas, rezultaty patikimumas, jy rySys su

pasaulyje ir Lietuvoje atliekamais tyrimais

Pristatant Sio disertacinio tyrimo naujuma ir originaluma, pastebétini tokie
dalykai:

1) Kaip Zinia, prisijungimo procesas nagrinéjamas, kai yra vykdomas disertacinis
tyrimas, vadinasi, darbe vertinami klausimai yra itin aktual@is visai Europos Zmogaus
teisiy sistemai. Tai, kad ES prisijungimo prie Konvencijos procesas ir santykio tarp
Sajungos teisinés sistemos ir Konvencijos sistemos vertinimas yra problemiSkas ir
kompleksinis, be kity, demonstruoja ESTT Nuomon¢ 2/13;

2) Lietuva yra tiek ES valstybé nare, tiek Konvencijos dalyvé. Atsizvelgiant |
Bosphorus prezumpcijos taikymo rezultata (pasekmes) valstybés atzvilgiu, nuodugni $ios
prezumpcijos analizé bei galima jtaka jai d¢l ES prisijungimo prie Konvencijos galéty
reik§mingai prisidéti prie valstybés pozicijos tiek bylos Strasbiiro teisme, tiek formuojant
pozicijg dél ES prisijungimo prie Konvencijos. Tai yra originalus Sio tyrimo elementas.

Yra atlikta nemazai tyrimy dél ES prisijungimo prie Konvencijos proceso per
jvairias jo prizmes®, dél §io proceso aktualumo jis yra itin daZnas teisiniy tyrimy
objektas.'® Isskirtinai klausimams dél ES prisijungimo prie EZTK proceso paskiriamos
ir tarptautinés diskusijos, kuriose dalyvauja garsiis ir autoritetingi teisés mokslininkai,
pavyzdziui, Europos Teisés Akademija (ERA) 2015 m.sausio 26 d. organizavo
konferencijg, skirta ES prisijungimo prie Konvencijos klausimams po ESTT
Nuomonés 2/13,  kurioje  dalyvavo  profesorius  P. Craig‘as ir  profesorius

J. Callewaert‘as™™

. Kita vertus, pastebétina, kad teisés mokslininky atliktuose tyrimuose
analizuojami tik tam tikri ES prisijungimo prie Konvencijos klausimai ir néra atlikta
iSsamios analizés dél Bosphorus prezumpcijos, kaip ji pateikiama ir suprantama

Strasbiiro jurisprudencijoje, santykio su ES prisijungimu prie Konvencijos. Siuo

% Pavyzdziui, visam ES prisijungimo prie Konvencijos klausimy kompleksui skirtas straipsniy rinkinys isleistas
KOSTA, V., SKOUTARIS, N. and TZEVELEKOS, V. (eds), The EU Accession to the ECHR (Oxford: Hart
Publishing, 2014).

1% Daugybeé autoriy darby, kuriuose analizuojamas ES prisijungimo prie Konvencijos procesas, pateikiama antroje
Sio disertacinio darbo dalyje.

101 Kadangi autor¢ dalyvavo Sioje konferencijoje, disertaciniame darbe referuojamos jzvalgos, iSsakytos
konferencijos metu.
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klausimu galima biity iskirti O. De Schutter‘j'*

, i8leidusj straipsnj, kuriame detaliau nei
kity autoriy darbuose’® nagrinégjama galima Bosphorus prezumpcijos ateitis.
Disertaciniame darbe yra placiai remiamasi pastaruoju autoriumi, taciau atkreiptinas
démesys, kad Sio disertacinio darbo tyrimo tikslas yra pateikti platesn¢ Bosphorus
prezumpcijos analiz¢ ES prisijungimo prie Konvencijos kontekste. Analizuojamas ir
pagrindiniy teisiy apsaugos ekvivalentiSkumo elementas, ir prezumpcijos taikymo
rezultatas, pagal kuri valstybés veika, kuria jgyvendinami i§ narystés tarptautin¢je
organizacijoje kilg jsipareigojimai, yra pateisinama. Darbu, be kita ko, sickiama prisidéti
prie mokslinés diskusijos dél ES teisinés sistemos ir Konvencijos sistemos santykio,
pagrindinj démes;j skiriant Bosphorus prezumpcijai. Sis disertacinis tyrimas galéty biti
tiek bendro dviejy europiniy sistemy santykio klausimo, tick Bosphorus prezumpcijos

taikymo modeliy tolimesniy analiziy atspirties taSkas ateityje.

Tyrimo Saltiniy apZvalga

Tyrimo Saltinius galima suskirstyti j tokias grupes: 1) disertaciniame darbe
analizuojamy teisés kategorijy (Bosphorus prezumpcijos ir ES prisijungimo prie
Konvencijos proceso, ypac inovatyviy mechanizmy, biiting dél minéto prisijungimo)
analize atlike uZsienio bei Lietuvos autoriai; 2) aktuali teismy (EZTT ir ESTT) praktika
nagrinéjamais klausimais.

Lietuvoje teisiniy tyrimy, susijusiy su ES prisijungimo prie Konvencijos klausimu

104 Nepaisant to, galima paminéti L. Saltinyte, kuri

ar Bosphorus prezumpcija, stokojama
nagrinéjo ES prisijungimo prie Konvencijos procesg, ir D. Joc¢ieng, kuri tam tikra

apimtimi vertino ES prisijungimo prie Konvencijos procesa ir Bosphorus prezumpcija.

192 DE SCHUTTER, O., Bosphorus Post-Accession: Redefining the Relationships between the European Court of
Human Rights and the Parties to the Convention. In Ed. Kosta V., Skoutaris N. and Tzevelekos V., The EU
Accession to the ECHR. July 2014.

183 BESSELINK, L. F. M., ‘The EU and the European Convention of Human Rights after Lisbon: From 'Bosphorus'
Sovereign Immunity to Full Scrutiny?” (13 January 2008) [interaktyvus. Zifiréta 2014 m. rugpjacio 6 d.]. Prieiga
internete: <http://ssrn.com/abstract=1132788>; HERT, P. DE and KORENICA, F. The Doctrine of Equivalent
Protection: Its life and Legitimacy Before and After the European Union’s Accession to the European Convention
on Human Rights. German Low Journal [Vol. 13 No. 07 2012].

104 pPAZERECKAITE, G., VIENAZINDYTE, J., Zmogaus teisiy apsauga Europoje ir Europos Sajungos
prisijungimas prie Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencijos. Teis¢, 2014, t. 92, p. 109-125.
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Taip pat paminétina G. PaZereckaité, nagrin€janti tarptautinés atsakomybés paskirstymo
tarp ES ir valstybiy nariy kriterijus.

IS uzsienio teisés mokslininky, nagrinéjanciy ES prisijungimo prie Konvencijos
procesa bendrgja prasme, iSskirtini darbai tokiy autoriy kaip: T. Lock‘as, P. Gragl‘as,
J. Callewaert‘as, C.Timmermansas, kurie yra atlike itin i$samius tyrimus, i§leide
monografijag arba daugiau nei vieng publikacijg Sia tema. Taip pat paminétini teisés
mokslininkai: L. F. M. Besselink‘as, S. Peers‘as, J. P.Jacque‘as, J.Polakiewicz‘ius,
S. Douglas-Scott, P. Craig‘as, B. De Witte‘as, kurie savo atliktais tyrimais Zzenkliai
prisidéjo prie, inter alia, klausimy dél ES prisijungimo prie Konvencijos analizés ir prie
santykio tarp ES teisinés sistemos ir Konvencijos sistemos vertinimo. Visy $iy ir kity
mokslininky darbais Zenkliai remiamasi Sio disertacinio darbo tyrime.

Vertinant teismy praktika, remiamasi EZTT jurisprudencija. Vertinamos ne tik tos
bylos, kurios buvo priimtos po kertinés Bosphorus bylos, bet ir praktika iki Sios bylos,
siekiant pateikti bendra konteksta, kuriame EZTT pri¢jo prie Bosphorus prezumpcijos.
ESTT jurisprudencija remiamasi siekiant iStirti Teisingumo Teismo pozicijag dél ES
prisijjungimo prie Konvencijos proceso bei jvertinti bendrg konteksta ES teisingje
sistemoje dél pagrindiniy teisiy apsaugos, Konvencijos ir EZTT jurisprudencijos statuso
ir reikSmés. Be to, taip pat remiamasi Vokietijos Konstitucinio teismo
(Bundesverfassungsgericht) praktika Solange bylose, sickiant jvertinti Bosphorus

prezumpcijos, kaip teisinio argumento konstrukcijos, kilmg.

Tyrimo metodologija

Siuo darbu atliekamame tyrime derinami skirtingi metodai, leidziantys pasiekti
darbe keliamg tikslg ir atlikti nustatytus uzdavinius. Be to, kad iSsamiai analizuojama
teismy jurisprudencija, pastebétina, kad Sis darbas yra labiau teorinio nei empirinio
pobiudzio. Tokj pobiidj yra lemia iSkeltas darbo tikslas, nes koncentruojamasi i
nagrin¢jimo klausimo ateities perspektyvas.

Disertaciniame tyrime daznai naudojamas kalbinis (lingvistinis) metodas. Juo
remiantis, analizuojama teisinéje literatiiroje, aktualiuose tarptautiniuose dokumentuose ir

teismy praktikoje pateikiamy jzvalgy, nuostaty ir argumenty tekstiné reik§mé. Be to,
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darbe neiSvengiama ir istorinio metodo, kuriuo analizuojama Bosphorus prezumpcijos
kilme bei pateikiamas ES prisijungimo prie Konvencijos procesas.

Sickiant atskleisti tiriamy teisiniy kategorijy, ypa¢ Bosphorus prezumpcijos,
reikSme, lingvistinio metodo nepakanka. Todél kartu su Siuo metodu naudojama ir
konceptuali analizé, kuri taikoma kartu su sisteminiu, lyginamuoju ir loginiu metodais,
padedanciais jvertinti ir identifikuoti atskiry teisiniy kategorijy konceptualias prasmes ir
pagrindines id¢jas.

Atsizvelgiant | tai, kad Bosphorus prezumpcija buvo suformuota EZTT
jurisprudencijoje, darbe yra atliekama teismy praktikos analizé siekiant pateikti Sios
prezumpcijos elementus ir taikymo salygas. Vykdanti Sig analiz¢ buvo atrinkti aktualtis
Strasbliro teismo praktikos pavyzdziai, vienu ar kitu buidu susij¢ su Bosphorus
prezumpcijos jvertinimu ar taikymu. Tie pavyzdziai jvertinami remiantis teorinémis
1zvalgomis Sviesoje, t. y. analizuojama, ar egzistuoja nuosekli nagrin¢jamos prezumpcijos
taikymo eiga. Siai analizei atlikti itin svarbus lyginamasis metodas ir sisteminis metodas:
lyginami EZTT pateikiami argumentai, susije su Bosphorus prezumpcijos suvokimu, ir
sistemiSkai 1Sskiriami pasikartojantys elementai, kurie bendrame kontekste lemia
pagrinding $ios prezumpcijos idéja. Vertinant EZTT praktika, kurioje analizuojamas
Bosphorus prezumpcijos klausimas, taip pat atsizvelgiama ] teisinéje literatliroje
pateikiamas jZvalgas dél aktualios Strasbiro teismo praktikos, kurias, remiantis
lyginamuoju, sisteminiu ir loginiu metodais, autoré siekia jvertinti atitinkamai su EZTT
pateikty argumenty turiniu ir reikSme, susisteminti ir galiausiai pateikti pozicijg dél
Bosphorus prezumpcijos kaip vientisos teisinés kategorijos suvokimo. Pasitelkiant
matematiniy formuliy analogijg suformuluojama ir pasitiloma Bosphorus prezumpcijos
veikimo formulé, kartu paaiSkinant formulés elementy reikSme, atsizvelgiant j sistemine,
lyginamaja ir logine EZTT sprendimy ir doktrininiy jzvalgy analize.

Kaip anks¢iau minéta, antroje darbo dalyje analizuojamas ES prisijungimo prie
Konvencijos klausimas, remiantis vienu i§ pagrindiniy dokumenty, kuriame
atskleidziamas galimas prisijungimo model; ir pateikiami inovatyviis mechanizmai,
bitini dél Siy dviejy sistemy specifiSkumo. Atsizvelgiant j itin sudétingg ir specifinj
siilomy mechanizmy ir procediiry pobiidj, autoré¢ siekia jy pagrinding idéja ir veikimo

struktiirg iSreiksti vizualiai supaprastintomis formomis — grafikais ir lentelémis.
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Vertinant galimg ateities rySj tarp Bosphorus prezumpcijos ir ES prisijungimo prie
Konvencijos, neiSvengiamas tampa prognozavimo poreikis. Tod¢l tyrime, ypac trecioje
jo dalyje, iSsamiai taikomas modeliavimas — metodas, kurio pagrindu atliekama
prognozavimo funkcija, kuria siekiama identifikuoti galimus skirtingus scenarijus
(modelius) dél Bosphorus prezumpcijos ateities, kurie susiformuoty ES prisijungus prie
Konvencijos. Cia pasitelkiami jvairdis teisiniai Saltiniai: remiamasi pateiktomis
nuomonémis tiek teisingje literatiroje, tiek teismingje jurisprudencijoje, referuojama i
pirmoje ir antroje dalyse autorés pateiktas jzvalgas ir preliminarius apibendrinimus.

Disertacinio darbo problematika yra pakankamai plati, nagrinéjamas skirtingy
klausimy kompleksas, kuris galiausiai pereina ] ateities scenarijy modeliavima, todél

siekiant analizés nuoseklumo naudojamas raratyvo (pasakojimo) biidas.

Tyrimo struktiira

Tyrimo tikslas, ypa¢ jo uzdaviniai, lemia Sio darbo struktiira: darbg sudaro trys
pagrindinés dalys. Pirmoje dalyje iSsamiai analizuojama Bosphorus prezumpcija,
pradedant nuo jos kilmés, toliau vertinant ir identifikuojant prezumpcijos elementus ir
taikymo sglygas. Galiausiai autor¢, atsizvelgdama ] Sios prezumpcijos taikymo praktika
EZTT jurisprudencijoje ir teisinéje literatiiroje esama kritika, sudaro ir pasiiilo
prezumpcijos formulg, kuria siekiama pateikti nuoseklesn;j ir aiSkesnj prezumpcijos kaip
teisiniy argumenty konstrukcijos taikymo variantg. Antroje dalyje analizuojamas ES
prisijungimo prie Konvencijos proceso status quo, pristatomas Prisijungimo susitarimo
projektas ir jo sitilomi inovatyviis procesiniai mechanizmai, bitini dél abiejy regioniniy
sistemy specifikos bruozus ir siekio islaikyti pagrindinius veikimo principus. Sie
mechanizmai pateikiami tripakope analize: tiriama jy kilm¢, veikimas ir pavyzdys, kuris
vaizduojamas per grafing nagrinéjamo mechanizmo iSraiSka. Trecioje dalyje,
atsizvelgiant 1 pirmose dviejose tyrimo dalyse atlikta analize, pereinama prie teorinio
teisinio modeliavimo. Pateikiami du pagrindiniai scenarijai (modeliai), kurie yra
kompleksiniai, bet pagrindinis jy suskirstymas remiasi galutine sitiloma Bosphorus
prezumpcijos ateities perspektyva. Pirma, nurodoma, dél kokiy priezas¢iy Bosphorus

prezumpcijos poreikio nebelieka. Antra, pateikiami argumentai, demonstruojantys, kodél
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ES prisijungimas prie Konvencijos nepaneigia Bosphorus prezumpcijos poreikio. Si dalis
uzbaigiama skyriumi, kuriame siekiama pateikti argumentus, dél kuriy Bosphorus

prezumpcija ne tik galéty, bet ir turéty iSlikti aktuali ES prisijungus prie Konvencijos.

Pagrindinés tyrimo iSvados

Atsizvelgiant | Sio disertacinio tyrimo tiksla, uzdavinius ir pateiktus ginamuosius

teiginius, padarytos tokios tyrimo isvados:

1) Dél ES, jos teisés ir jy santykio su Konvencija, susidaré ypatinga situacija,
kai Strasbiiro teismui teko spresti, ar valstybés veika, kuria ji jgyvendina ES teise, yra
suderintina su Konvencija, ir kokios sglygos turi biiti nustatytos, tam kad biity pripazintas
toks suderinamumas. Sj klausima Strasbiiro teismas i$sprendé pritaikes Bosphorus
prezumpcija. Atlikta Bosphorus prezumpcijos elementy ir taikymo salygy pagal EZTT
praktika analizé, davé pagrinda iSgryninti tokig Bosphorus prezumpcijos taikymo

formule:

[=P,je1E
I#P,jeine E

Si formulé¢ paaiskinama taip: ,,J* yra valstybés veika, kuri yra tiesiogiai ar
netiesiogiai susijusi su tariamu Konvencijos pazeidimu ir kurig ji vykdé, siekdama
jgyvendinti 1§ narystés tarptauting¢je organizacijoje kylancius jsipareigojimus. | §j
elementg jeina vertinimas d¢l normatyvinio skundziamos veikos pagrindo ir ar konkrec¢iu
atveju valstybé turéjo diskrecijos dél savo veikos pasirinkimo. ,,P*“ — prezumpcija, kad
valstybé nepazeidé Konvencijos, t. y. valstybés veika yra pateisinama. ,,E*“ yra Zmogaus
teisiy apsaugos lygis toje tarptautinéje organizacijoje, kuris turi biiti ekvivalentis
Konvencijos apsaugai. Ekvivalenté Zzmogaus teisiy apsauga vertinama tiek per esminiy
Konvencijos teisiy ir laisviy apsaugos standartg toje tarptautinéje organizacijoje, tiek per
kontrolés mechanizma, atsakingg uz Konvencijos teisiy ir laisviy apsaugos uZztikrinimo

prieziiira (t. y. proceso vertinimas). Si apsauga neturi biti identiska Konvencijai, bet ji
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turi buti panaSi. ,,E“ apima: i) bendrajj zmogaus teisiy apsaugos vertinimg toje
tarptautinéje organizacijoje, ] kurj patenka teisinés apsaugos sisteminés disfunkcijos toje
tarptautingje organizacijoje analizé, ir ii) konkreCios bylos aplinkybiy zmogaus teisiy
apsaugos lygj.

Vertinant, ar konkreciu atveju gali buti taikoma Bosphorus prezumpcija, reikSmé
suteikiama aplinkybei, ar buvo iSnaudotas visas pagrindiniy teisiy apsaugos kontrolés
(priezitiros) mechanizmo potencialas, t. y. ar dél tos pacios bylos atitinkamas kontrolés
mechanizmas priémé sprendima, kuris galéty konkuruoti su EZTT sprendimu;

Pagal EZTT praktika, susijusia su Bosphorus prezumpcijos taikymo klausimais,
pastebétina, kad pacios prezumpcijos taikymas pasireiskia tokiose skirtingose situacijose:

1) Klasikiné Bosphorus prezumpcijos situacija. Tai tokia situacija, kai
skundziamasi dé¢l valstybés veikos, kurig pastaroji atliko tik todél, kad jgyvendino
tarptautinj jsipareigojima, kuris jai kilo dél narystés tarptautingje organizacijoje. Tokiu
atveju pazeidimas kilo d¢l valstybés veikos, nepriklausomai nuo $ios veikos normatyvinio
pagrindo. Valstybé neturéjo diskrecijos pasirinkti veikos modelio, nes prieSingu atveju ji
pazeisty 18 tos tarptautinés organizacijos jai kylancius jsipareigojimus. Nustacius, kad toji
tarptautiné organizacija uztikrina Konvencijai ekvivalent] pagrindiniy teisiy apsaugos
lygi, ir nesant aplinkybéms konkrecioje byloje, jog Konvencijos teisiy apsauga buvo
akivaizdziai nepakankama, preziumuojama, kad valstybé nepazeidé Konvencijos. Tokia
valstybés veika yra pateisinama. Pastebétina, kad EZTT praktikoje yra pavyzdziy, kurioje
Bosphorus prezumpcija yra jvardijama ,atitikties Konvencijai prezumpcija“105. Siai
kategorijai priskirtinos tokios bylos kaip: Bosphorus, MSS, Michaud, Kokkelviserij,
Povse, Al-Dulimi ir t.t.

i) Situacija, susijusi su tarptautinés organizacijos vidaus darbo gincais,
atspindinti iSvesting¢ ir praplésta Bosphorus prezumpcijos versijg. Tai tokios
situacijos, kai néra tiesioginiy valstybés veiksmy ar neveikimo, bet yra skundziamasi dél
tarptautinés organizacijos darbo gin¢y nagriné¢jimo sistemos nepakankamumo pagrindiniy

teisiy apsaugos atzvilgiu. Tokiu atveju pareiSkéjo teigiama, kad egzistuoja tarptautinés

195 Buropos Zmogaus Teisiy Teismo 2013 m. birzelio 18 d. sprendimas Povse pries Austrijg (pareikimo Nr.
3890/11), para. 78.
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organizacijos vidaus ginfy nagrinéjimo sistemos struktiiriné teisinés apsaugos
disfunkcija.

Struktiiriné disfunkcija Siame kontekste galéty biiti aiSkinama per tokj pavyzd;:
valstybé X, Konvencijos dalyvé, perdavé dalj savo suvereniy galiy tarptautinei
organizacijai Y, turin€iai vidaus darbo gincy sprendimo mechanizmg. Tarp valstybés X
piliecio, dirbancio tarptautinéje organizacijoje Y, ir tarptautinés organizacijos Y kyla
darbo gincas. Pilietis kreipiasi ] tarptautinés organizacijos Y vidaus darbo gincus
nagrinéjancig institucijg, taciau ginco nagrinéjimo procesas néra viesas, t. y. pilietis neturi
teisés j zodinj $io gino nagrinéjima. Sis darbo ginas isprendziamas nepalankiai
pilie¢iui. Pilietis mano, kad jo teisés pagal Konvencijos 6 straipsnj buvo pazeistos ir
kreipiasi | EZTT dél tarptautinés organizacijos Y teisinés apsaugos struktiirings
disfunkcijos.

IS tiesy Siame kontekste valstybés nebuvo tiesiogiai ar netiesiogiai jsitraukusios }
tarptautinés organizacijos vidaus darbo ginfo nagrinéjimg. Valstybés atsakomybeés
klausimas kyla todel, kad perdavus tarptautinei organizacijai dalj vieSosios valdzios
galiy, valstybé iSlieka jsipareigojusi pagal Konvencijg uZtikrinti Konvencijos teisiy
apsaugos prieziurg. Kitaip tariant, valstybei iSlieka atsakomybé priziiiréti, jog
Konvencijos teisés toje tarptautinéje organizacijoje sulaukty Konvencijos sistemai
.ekvivalentés apsaugos“. Tuo atveju, jei EZTT nustato, jog tarptautiné organizacija
neuztikrina pagrindiniy teisiy apsaugos ekvivalentés Konvencijos garantuojamai,
valstybé gali biiti pripazinta pazeidusi Konvencija.

Taigi struktiirine disfunkcija Siuo atveju suprantama panaSiai kaip ir teisminés
kontrolés mechanizmo disfunkcija. Tai yra procesinés asmens garantijos pagal teis€s |
teisingg gin€o dél jo paZeisty interesy nagrin¢jima, kurios turi buti uZtikrintos,
atsizvelgiant | Konvencijos 6 straipsnj ir jo aiskinima. Siai kategorijai priskirtinos tokios

bylos kaip: Gasparini, Klausecker, Perez.

2) Bosphorus prezumpcijos tyrimas parodé, kad Sig prezumpcijg teisiSkai
tiksliau yra vadinti ne ,,ekvivalentés apsaugos prezumpcija®“, bet ,valstybés veikos
atitikties Konvencijai prezumpcija“. Taip yra todél, kad prezumpcijos taikymas néra

nukreiptas ] vertinamos tarptautinés organizacijos pagrindiniy teisiy apsaugos
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ekvivalentiSkumo preziumavimg. Kiekvienu atveju pagrindiniy teisiy ekvivalentiSkumas
tarptautinéje organizacijoje yra vertinamas ir nustatomas, bet ne preziumuojamas.
Nustacius tokj ekvivalentiSkumg ir esant kitoms sglygoms, preziumuojama valstybés

skundziamos veikos atitiktis Konvencijai;

3) ES prisijungus prie Konvencijos pasikeisty gin¢y, susijusiy su ES teise,
EZTT nagrinéjimo procesas. Tai tiesiogiai susije su vienu pagrindiniy ES prisijungimo
prie Konvencijos tiksly — vykdyti iSorine ES pagrindiniy teisiy kontrole. Sis tikslas
suponuoja rySkiausig pasikeitimg Siame kontekste — biity paSalinta taip vadinama
Connolly spraga. ES ir jos teisiné sistema patekty j EZTT atliekamos pagrindiniy teisiy
priezitiros lauka, o ES galéty biti atsakovu bylose EZTT, tiesiogiai ginti savo interesus ir
turéty pareiga vykdyti EZTT sprendimus.

Kiti procesiniai pasikeitimai yra susije su bendra (misria) ES ir ES valstybiy nariy
atsakomybe pagal Konvencijg. Tai, be kita ko, tokios situacijos, kai wvalstybés
skundziamy veiksmy (neveikimo) normatyvinis pagrindas yra ES teisé, vadinasi, ES
netiesiogiai atsakinga uZz galimg Konvencijos pazeidima, nes ji prieme¢ ginCyting ES
teisés akta. Siuo metu Siose bylose visa atsakomybés nasta tenka ES valstybei narei.
Tokias situacijas pagal procesa padéty iSspresti bendraatsakovio mechanizmas. Sis
mechanizmas yra bitinas, siekiant uztikrinti atsakomybés paskirstymq tais atvejais, kai
yra gin¢ijama valstybés (ar, kitu atveju, ES) veika, kuri pasireiské dél ES teisés (ar kitu
atveju tik dél pirminés ES teisés). Taikant bendraatsakovio mechanizmg, naSta dél
galimos atsakomybés biity padalinta. Siuo metu atsakomybé pagal Konvencija taikoma
Konvencijos valstybei narei uz jos veiksmg, bet netaikoma atsakomybé uz to veiksmo
teisinj pagrinda. Bendraatsavio mechanizmas suteikty galimybg taikyti atsakomybe ne tik
uz patj veiksma (uz kurj tiesiogiai yra atsakinga viena Konvencijos dalyviy), bet ir uz to
veiksmo teisinj pagrindg (uz kurj atsakinga kita Konvencijos dalyviy).

Kita procesiné¢ naujove, kuri padéty islaikyti specifikag dél ESTT iSimtinés
jurisdikcijos aiskinti ES teise ir kartu islaikyti EZTT subsidiary pobadj, — pirminio
kreipimosi § ESTT procesas. Tai procesas, kurio metu ESTT buty suteikiama galimybé
pateikti savo pozicijg dél gincijamo ES teisés akto atitikties Konvencijai tuo atveju, kai

jis dar néra to jvertings anksGiau. Sis procesas buty tam tikra glaudesnio
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bendradarbiavimo tarp ESTT ir EZTT israiska. ESTT sprendimy jtaka galutiniam EZTT
sprendimui byloje parodyty, koks yra Sio teisminio bendradarbiavimo lygis. Yra pagrindo
daryti prielaida, jog EZTT suteikty didele reikime ESTT pozicijai, vertindamas ES teisés

nuostaty atitikt] Konvencijai, nes tokios praktikos jis laikosi jau §iuo metu.

4)  ES prisijungimo prie Konvencijos procesas ir sitilomi jvesti nauji procesiniai
mechanizmai (bendraatsakovio mechanizmas ir pirminio kreipimosi 1 Teisingumo
Teismo procesas) yra tiesiogiai susije¢ su tolimesnémis Bosphorus prezumpcijos taikymo
perspektyvomis bylose, susijusiose su ES. Bendraatsakovio mechanizmo kartu su
pirminio kreipimosi j Teisingumo Teismo proceso taikymo prielaidos yra analogiskos
nagrinéjamos prezumpcijos taikymo salygoms. Tokia sgsaja tarp sitilomy procesiniy
mechanizmy ir Bosphorus prezumpcijos ne tik sukuria galimybe iSlaikyti analizuojamag
prezumpcijg kaip teising kategorija, bet ir paliecka tam tikrg teising erdve galimam
tolimesniam Bosphorus prezumpcijos taikymui. Taip yra todél, kad, ES prisijungus prie
Konvencijos, faktiskai galimos situacijos, kurios sukuria pagrindg (arba net poreikj)

prezumpcijos taikymui dél analogiSky prezumpcijos taikymo elementy.

5)  VienareikSmiskai teigti, jog ES prisijungimas prie Konvencijos paneigty
Bosphorus prezumpcijg ar tolimesnj jos taikymg, néra pagrindo, nes egzistuoja tiek
pagrindzian¢iy prezumpcijos taikymo galimybe, tiek ja paneigianCiy argumenty.
Vadinasi, galimi du prezumpcijos ateities scenarijai.

Pagal I scenarijy, Bosphorus prezumpcija negaléty biti taikoma ES prisijungus
prie Konvencijos, nes formaliai neturéty likti jos taikymo pagrindo (dviejy tarptautiniy
jsipareigojimy kolizijos), taigi neturéty likti ir taikymo poreikio. Be to, prezumpcijos
taikymas galimai pazeisty Konvencijos dalyviy lygiateisiSkumo principa. | scenarijaus
atveju buty jtvirtinama hierarchinio pobiuidZio santvarka Europoje tarp ES teisinés
sistemos ir Konvencijos.

Pagal II scenarijy, $i prezumpcija galéty buti taikoma, nes pagrindg jos taikymui
sukuria dél ES prisijungimo prie Konvencijos sitilomi nauji procesiniai mechanizmai
(bendraatsakovio mechanizmas kartu su pirminio kreipimosi j ESTT procesas) bei jy

taikymo prielaidos. Be to, nagrin¢jamos prezumpcijos taikymui paliekama teisiné erdve
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dél ES prisijungimo prie Konvencijos apimties, t. y. Bosphorus prezumpcija ir toliau gali
buti taikoma dél ty Konvencijos Protokoly, prie kuriy ES neprisijungs. Il scenarijus
reiksty glaudesnj EZTT ir ESTT bendradarbiavima bei tarpusavio horizontaly santyki,

sukuriant] heterarching teisiniy sistemy sgveika.

6) Yra argumenty, grindzianéiy, kodél prezumpcija neturéty buti taikoma
toliau. Manytina, kad tolimesnis prezumpcijos taikymas galimai nesiderinty su ES
prisijungimo prie Konvencijos tikslais arba juos susilpninty. Kita vaertus, aplinkybé, jog
Bosphorus prezumpcijos taikymas neturi jtakos Connolly spragos pasalinimui, kurio i$
esmés yra siekiama ES prisijungimu prie EZTK, susilpnina ar net paneigia §j argumenta.

Taip pat yra argumenty, kodél Bosphorus prezumpcija turéty buti taikoma
situacijose, kurios pagal savo aplinkybes yra analogiSkos bendraatsakovio mechanizmo
(kartu su pirminio kreipimosi j ESTT procesu) taikymo pagrindui. Manytina, kad
prezumpcijos taikymas Siuo atveju biity ne ydingas, bet galimai naudingas. Prezumpcijos
taikymas galéty biti naudingas, nes prisidéty prie EZTT praktikos, kurios yra laikomasi
Siuo metu, nuoseklumo, o tai prisidéty prie sklandesnio ir aiSkesnio byly, susijusiy su ES
teise, nagrin¢jimo EZTT. Prezumpcijos taikymas padéty uztikrinti sisteminj poziarj j
pagrindiniy  teisiy  apsaugos uZztikrinimg  Europoje, iSlaikyty tarptautinio
bendradarbiavimo svarba ir praktiskai padéty jgyvendinti taiky ESTT ir EZTT
bendradarbiavima. Sie rezultatai pasireik$ty tuo atveju, jei biity kokybiskai perzitirétas
Bosphorus prezumpcijos taikymas, nustatant aiSkias ir pastovias prezumpcijos taikymo
salygas bei suteikiant §iai prezumpcijai ne individualios peticijos priimtinumo standarto

statusa, o pritaikant jg sprendziant bylg in meritum.

7) Bosphorus prezumpcijos taikymo poreikis, ES prisijungus prie Konvencijos,
biity dalinis. Teiginys, kad poreikis i8nyksta, remiasi ES prisijungimo prie Konvencijos
tikslais. ES tapus Konvencijos dalyve, ji tapty tiesiogiai atsakinga pagal Konvencija,
vadinasi, turéty uztikrinti, kad ES valstybé naré neatsidurty situacijose, kuriose kilty
dilema déel jsipareigojimo pagal ES teise ir jsipareigojimo pagal Konvencija vykdymo.
Taciau ES prisijungimas prie Konvencijos reikS$ty, jog praktiskai galimos tokios

situacijos, kuriy faktinés aplinkybés biity analogiskos Bosphorus prezumpcijos taikymo
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salygoms. Tai pagrindZzia, kad poreikis prezumpcijos taikymui nebiity paneigiamas visa
apimtimi. Taip pat toks poreikis i$likty, atsizvelgiant j Bosphorus prezumpcijos tikslus —
toliau uztikrinti sklandzig ES integracijg, tarptautinés teisés integralumg ir tarptautinj

bendradarbiavima.
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