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INTRODUCTION.  Globalization,  modernization,  business  delocalization,
internationalization of economics, cultural, political and economic integration, increasing
cross-border mobility, steady decline in importance of national frontiers and
geographical distance, change of the traditional concept of state sovereignty and a shift
in emphasis from state to the individual are only a few of the most important factors in
shaping the open, mobile and interactive society of the 21* Century and in transforming

the role of the state and law.

These global changes are particularly evident in Europe, where, more than
60 years ago, the founding Member States transferred some of their decision-making
powers to the European Union and consented to put their actions under the scrutiny of
the supranational institutions. Moreover, they agreed, in case of non-compliance with the
common objectives, to be subject to the sanctions, imposed institutions acting
independently from the governments, thereby making the European Union an
unprecedented political project. Today, the success of this project — which was initially
neo-liberal and aimed at promoting economic integration but was gradually transformed
into the phenomena of socio-democratic cooperation between the Member States —
allows the EU to be defined not only as one of the world’s largest markets in which the
free movement of goods, services and capital is ensured but also as the area of Justice,
Freedom and Security founded on the values of respect for human dignity, freedom,
democracy, equality, respect for fundamental rights, the different legal systems and

traditions of the Member States and the rule of law.

The specific nature of EU law (primary and secondary) inherent to the very
specific nature of the European Union inevitably transforms the former into the
generator of the metamorphosis of the society, the role of the state and, in particular, of

the national law in Europe.

The radical changes in national law pertaining to the impact of EU law cannot go
unnoticed if one tries to compare, for example, the current Lithuanian legislation, its
interpretation and practical application with the one in force before Lithuania’s accession
to the EU. Certainly, the majority of differences resulted from the transposition into

national law or the direct application of secondary legislation of the European Union.



Even though the impact of secondary EU law on national law is easier to identify, is
quantitatively larger and a priori has considerably more important practical implications,
the interplay of the law of the European Union with national law of the Member States is
not limited to the secondary EU law. On the contrary, the European Union is a
Community based on the rule of law; its autonomous legal order is constructed on the
basis of the Kelsenian Grundnorm — primary EU law, which is the supreme source of
law of the EU, prevailing over all other sources of law. Therefore, every act of secondary
EU legislation can only be enacted on a legal basis to be found in the primary EU law.
Moreover, the Member States have an obligation to ensure that all the provisions of their
domestic law — which has been pushed to the bottom of the so-called Kelsen pyramid by
the principle of primacy of EU law over national laws of the Member States — are

compatible with the primary EU law.

Consequently, unlike the secondary EU law, which changes the source of law of
the Member States — directly Europeanizing domestic law — only in the fields falling
within the scope of application of secondary legislation, the directly applicable and
extensively interpreted provisions of the Treaties (primary EU law) indirectly
Europeanize all the legal provisions of the Member States. This is done without
differentiating between the provisions of substantial law and conflict of laws rules
despite the fact that the rules of private international law a priori are considered to be
immune from the impact of EU law for the following reasons: a) the matters they govern
come within the competence of the Member States; b) the cross-border element, which is
unknown in other branches of law, is their conditio sine qua non; c) compared to
substantial law, conflict of laws rules have a specific structure and traditionally
recognized characteristics (neutrality and secondary role in dispute resolution (indirect

nature) compared to the provisions of substantial law).

The specific nature both of primary EU law and of the bilateral conflict of laws
rules severely complicates the capture of all the nuances of their interplay, making the
forthcoming analysis a real challenge for the researcher but also highlighting its

necessity.

SCIENTIFIC PROBLEMS ADDRESSED. The subject matter of this research is the



impact of primary EU law on the bilateral conflict of laws rules of the Member States.

The scientific problems addressed in this work may be divided into two categories.

First of all, the author evaluates the impact sensu stricto of primary EU law on the
structure of bilateral conflict of laws rules of the Member States and on their
functioning, highlighting the difficulties related to the choice and the correct application
of traditional connecting factors of domestic bilateral conflict of laws rules in situations

falling within the scope of primary EU law.

In the second part of this Dissertation the author argues that the impact of primary
EU law on the bilateral conflict of laws rules of the Member States is not limited to
different changes in the functioning of these rules depending on the status of the Member
State of application (i.e. the Member State of origin or the host Member State) but also
leads to a change in method used in the private international law of the Member States to
determine the law applicable in cases that have connections to more than one legal order

(the impact sensu largo).

It is worth mentioning that many of the important aspects of the interaction
between primary EU law and private international law of the Member States which are
thoroughly analysed in this Dissertation have not yet been clarified. Hence, the silence of
legal doctrine, national courts and legislators of the Member States and of the Court of
Justice of the European Union raises numerous questions of interpretation to legal

academics and causes practical application problems.

Although all Member States are equally concerned with the scientific problems
addressed in this Dissertation, in Lithuania such problems are particularly acute due to
the historical reasons, thus making this analysis highly important and interesting for the

Lithuanian legislator, courts and legal doctrine.

On the one hand, in contrast to other Member States, the Lithuanian legislator is
quite inexperienced. The lack of legislative traditions often results in a rush while
enacting legal acts, thus making the legislation chaotic and difficult to interpret and
apply in practice. Therefore, the obligation to approximate national law with the EU law
is certainly a big challenge for the national legislator. Hence, the author of this

Dissertation answers some complicated questions related to the delimitation of



competences to enact legal acts in the field of private international law between the
European Union and the Member states and evaluates the compatibility of the
connecting factors chosen by national legislator in the fields of personal status and
company law and, finally, proposes practical solutions such as amendments to national
legal acts in force, thereby hoping to contribute in a way to the improvement of quality

of national legislation in the field of private international law.

On the other hand, the application of EU law by national courts is not a novelty.
For more than a decade Lithuanian courts, as juges de droit commun, have been applying
both national and European law thus assisting the Court of Justice of the European
Union in ensuring the effective judicial protection of private persons. However, the
judges observe that ‘even though at the first sight the principles of primary EU law are

clear, their application in practice is problematic’*.

The application of bilateral conflict of laws rules is even more complicated. In
order to determine the law applicable in cases that have links to more than one legal
order, national judges must resolve a variety of complex questions which makes the
process nothing less than ‘a dismal swamp, filled with quaking quagmires, and inhabited
by learned but eccentric professors who theorize about mysterious matters in a strange

and incomprehensible jargon.”

Moreover, it is particularly difficult to correctly
determine the applicable law for Lithuanian judges who have almost no practice in
resolving disputes that have connections to more than one legal order due to historical

reasons.

Therefore, it is not a surprise — as the analysis of the scarce Lithuanian case law in
this field revealed — that national judges encounter major difficulties while deciding the
cases requiring simultaneous application of the EU law and of conflict of laws rules, in

other words: the resolution of horizontal and vertical collisions.

Hence, this extensive scientific analysis of one of the most complex aspects of the

interplay between EU law and the domestic law of the Member States together with the

! STRIPEIKIENE, J. Application and Interpretation of Europeanized and Internationalized Private Law in the
Practice of the Supreme Court of Lithuania: the Role of the Comparative Method. Presentation made at the
Conference ‘Europeanization and Internationalization of Private Law as a Challenge for Judges’, which took place
on 18 April, 2008.

2 PROSSER, W. Interstate Publication. Michigan Law Review, no. 51, 1953, p. 971.
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proposed practical solutions related to the correct interpretation of the bilateral conflict
of laws rules of the Civil Code, as well as the correct interpretation and application of
art. 810 para 1(6) of the Code of Civil Procedure in cases falling within the scope of
application of primary EU law could serve as an important tool for national judges while

addressing actual practical issues.

Finally, in the light of the fact that the Lithuanian legal doctrine is still unfamiliar
with the scientific problems addressed in this Dissertation and due to the necessity of
finding solutions to the problems identified, the author takes up the challenge of at least
partially filling this legal doctrine gap by making this Dissertation public and ideally,
giving Lithuanian academics the incentive to continue the debate, the study, and the
research in the field of interaction of primary EU law and private international law of the

Member States.

OBJECTIVES AND TASKS OF THE DISSERTATION. Taking into account the
subject matter of the research (the impact of primary EU law on the bilateral conflict of
laws rules of the Member States), the author of the Dissertation analyses the phenomena
of the so-called indirect Europeanization of bilateral conflict of laws rules of the Member
States and reveals its problematic aspects. Firstly, the compatibility of different
connecting factors with the primary EU law is thoroughly examined and different
changes in the application of bilateral conflict of laws rules according to the status of the
Member State is highlighted. Secondly, the Dissertation seeks to assess the impact of
primary EU law on the multilateral method, which is traditionally used in the private
international law of the Member States, for the determination of the applicable law in
cases having links to several legal orders. Therefore, the objective of the Dissertation is
to explore the impact of primary EU law on the bilateral conflict of laws rules of the
Member States, to identify legal and practical problems related to the indirect

Europeanization of the bilateral conflict of laws rules and to suggest possible solutions.

Five essential tasks have been identified in seeking to achieve the objective of the

research:

1. To systemically and historically examine the development of the European

Union’s competence to adopt conflict of laws rules, emphasising the recent
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changes introduced by the Lisbon Treaty.

2. To assess whether fundamental freedoms dogmatics really have a conflict of laws
dimension and to evaluate the validity of the theory of hidden conflict of laws

rules as well as the soundness of the criticism it receives.

3. To evaluate the impact of the principle of non-discrimination, of fundamental
rights and EU citizenship on the structure of bilateral conflict of laws rules of the
Member States, highlighting the problematic aspects related to the choice and the
correct interpretation of the connecting factors applied in the field of personal

status.

4. To assess the impact of primary EU law on the application of bilateral conflict of
laws rules of the Member States; to answer the complex questions related to the
application of domestic private international law provisions of the Member States
on dual nationality, and to explore the changes in the application of institutes of

ordre public and the fraudulent evasion of the law.

5. To estimate the effects of primary EU law on the multilateral method of private
international law, which has presided over the conflict of laws in the legal orders
of the Member States up until today; to identify the changes in method used for
the determination of law applicable in cases related to several legal orders, and to

predict the forthcoming developments.

SCIENTIFIC NOVELTY. The subject matter of this Dissertation is fairly new to the
Lithuanian legal doctrine. Even though several scientific articles provide a rather
superficial analysis of the impact of EU secondary legislation on the domestic rules of
private international law, or only indirectly mention the influence of primary EU law on
certain rules of private international law, there have been no extensive studies
undertaken in Lithuania in the field of the impact of primary EU law on the bilateral
conflict of laws rules of the Member States. Moreover, questions related to the methods
used in private international law for the determination of the applicable law, which are
extensively analysed in this Dissertation, certainly are terra incognita for Lithuanian
academics and practitioners. Therefore, this Dissertation is the first and unique extensive

study of the impact of primary EU law on the bilateral conflict of laws rules of the

11



Member States at the national level.

Unlike in Lithuanian legal doctrine, the topic of the impact of primary EU law on
bilateral conflict of laws rules of the Member States has attracted much attention among
foreign scholars and legal practitioners. For example French and German scholars have
been analysing the interplay between primary EU law and the bilateral conflict of laws
rules of the Member States from all imaginable perspectives: their reciprocal influence,
possible changes in method; and the impact of federal rules of the United States on
conflict of laws rules of single states was compared with the impact of primary EU law

on private international law rules of the Member States.

However, this Dissertation distinguishes itself from and adds value to the rest of
foreign academic works due to its specific orientation and thoroughly performed
examination. First of all, this Dissertation considerably deepens the analysis of the
impact of primary EU law on the bilateral conflict of laws rules of the Member States,
leaving aside other aspects that are closely related to this interaction (unilateral conflict
of laws rules, lois de police, rules governing international jurisdiction, recognition and
enforcement of foreign judgments, and secondary EU legislation), which are often taken
into account by foreign legal scholars, and focuses solely on primary EU law and the
bilateral conflict of laws rules. Hence, the choice of a rather narrow field of research
enables the author to broaden the analysis of many aspects of the above-mentioned
impact which are often left out in foreign legal doctrine. Moreover, the conclusions of
this Dissertation are based on a comparative analysis of different doctrinal ideas which is
quite original if compared to foreign legal doctrine. For example, contrary to the
majority of foreign scholars, the author of this Dissertation does not advocate the sole
method of private international law is appropriate for the determination of the applicable
law, thereby evaluating the impact of primary EU law on the method for the
determination of the applicable law from a multi-methodological perspective. Such an
approach allows the author to reach scientifically new and original conclusions (at

national and international level), which bear both academic and practical significance.

METHODOLOGY AND SOURCES OF THE RESEARCH. In order to undertake a

comprehensive and multifaceted study, various scientific research methods are used in

12



this Dissertation.

Firstly, the complexity of primary EU law, on one hand, and the specific nature of
bilateral conflict of laws rules, on the other hand, result in the need to use the logical

method.

Secondly, the use of the historical method is equally important due to the
historical nature of private international law and the dynamic character of EU law. This
Dissertation examines the historical development of the EU competence in the field of
private international law which has significantly affected the approach of the legal
doctrine to the questions closely related to the subject matter of this Dissertation.
Moreover, considerable attention is drawn to the analysis of the historical development

of legal doctrine.

Thirdly, the problems of interpretation and application of primary EU law and the
bilateral conflict of laws rules are approached from a systemic perspective. The use of
the systemic method in this Dissertation permits to highlight the problematic aspects
related to the multi-dimensional and hierarchical character of the interaction between

primary EU law and domestic private international law.

Furthermore, the teleological method is used in order to disclose the objectives
that the legislators of the Member States have raised while choosing one or the other
connecting factor. This method was one of the most important ones used in evaluating
the validity of the doctrinal statements in favour of the interpretation of the provisions of

primary EU law governing the fundamental freedoms as hidden conflict of laws rules.

Finally, although this Dissertation cannot be considered as a comparative study,
the comparative method is broadly used while comparing the changes in positive law of
the Member States ensuing from the pivotal decisions of the Court of Justice of the
European Union (Grunkin and Paul, Centros), and while highlighting the differences in
the Court’s of Justice reasoning in, respectively, the field of economic freedoms and EU
citizenship. Moreover, foreign legal doctrine was mainly analysed from the comparative

perspective.

Due to the particular subject matter of the research (the interaction between ‘the

law of integration’ and ‘the law of localization”), this Dissertation is mainly based on the
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analysis of primary sources of law (i.e. the provisions of the Treaties and the bilateral
conflict of laws rules of the Member States) and two main types of secondary legal
sources. The main tool used for the interpretation of the provisions of primary EU law is
the case law of the Court of Justice of the European Union on fundamental freedoms, EU
citizenship, and the competence of the EU in the field of private international law. For
the research in the field of private international law the priority is given to the analysis of

foreign legal doctrine.

All scientific publications analysed in this Dissertation could be divided into
general works on private international law and special literature dedicated to the
analysis of different aspects of the interaction between EU law and domestic private
international law of the Member States. On the one hand, the analysis of modern general
works on private international law (e.g. monographs written by French and Italian
Scholars), and the classical doctrine of private international law developed by F. C. von
Savigny, P. S. Mancini, P. Franceskakis, R. Quadri, was of great use for the research as
it helped to reveal the specific nature of the bilateral conflict of laws rules and to clarify
theoretical and practical differences in the use of different methods of private
international law for the determination of the applicable law. On the other hand, the
analysis of special literature (e.g. Collected Courses of the Hague Academy of
International Law, scientific articles written by French, Spanish, Italian, Greek, German,
Belgian scholars of private international law) helped to identify the problematic aspects
of the interaction between EU law and domestic private international law of the Member
States, which were often omitted in the foreign scientific publications, thus establishing

the need of further research.

While summarizing the content of the analysed literature, it should be noted that
foreign legal doctrine in the field of interaction between EU law and private international
law has significantly evolved. Today, the majority of European scholars agree that
primary EU law influences, not only substantial law, but also private international law of
the Member States. Moreover, many scholars advocate for the need to apply private
international law in the situations falling within the scope of application of EU law, thus
negating the idea that private international law should be absorbed by EU law. Finally,

European scholars of private international law consent that the influence of primary EU
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law on bilateral conflict of laws rules of the Member States is more difficult to identify
than the interaction between EU law and other provisions of private international law of
the Member States. However, it is worth mentioning that theoretical and practical
solutions to the problems identified in this Dissertations proposed by foreign legal

scholars remain contradictory.

MAIN CONCLUSIONS:

1. The EU’s internal competence to adopt conflict of laws rules was gradually
extended both by the Treaties and by the questionable broad interpretation of the
legal basis while enacting secondary legislation in the field of conflict of laws by
the EU institutions. However, neither the extended internal competence, nor the
exclusive external competence of the European Union in the field of private
international law resolved all the problems pertaining to the exclusive nature of
the national bilateral conflict of laws rules and the problems of international

coordination inherent to the former.

2. The specific nature of primary EU law and its far-reaching effects resulted in the
indirect Europeanization of the domestic private international rules of the
Member States. The principle of primacy of EU law over national laws of the
Member States obliges the Member States to assure the compatibility of all the
provisions of their domestic law, (without taking into account the particular
character of national provisions or legal questions they are governing) with the
Grundnorm of the European Union — the provisions of the Treaties. Therefore,
neither the traditionally recognized neutrality, nor the indirect nature of bilateral
conflict of laws rules can justify the non-compliance of those rules with primary
EU law. On the contrary, this Dissertation demonstrates that the application of
bilateral conflict of laws rules almost always directly affects the outcome of a
case. Furthermore, taking into account the broad interpretation of primary EU law
provisions governing the fundamental freedoms, the EU citizenship, and the
principle of non-discrimination as well as the vast concept of the restriction on
freedoms, the author of this Dissertation advocates that the application of bilateral

conflict of laws rules of the Member States could potentially restrict the
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fundamental freedoms enshrined in the Treaties, thus justifying the need to
scrutinize the compliance of bilateral conflict of laws rules of the Member States

with primary EU law.

Unlike secondary EU law, which directly Europeanizes national law of the
Member States, primary EU law Europeanizes domestic law only indirectly and
does not affect the source of private international law of the Member States. As
the analysis of the case law of CJEU revealed, neither the provisions of the
Treaties enshrining the fundamental freedoms, nor the obligation of mutual
recognition which governs the free movement in the EU, incorporate the hidden
traditional conflict of laws rules. Moreover, none of the provisions of primary EU
law can be interpreted as a sui generis conflict of laws rule, which would replace
the conflict of laws rules of the Member States in situations falling within the
scope of application of primary EU law. Therefore, the indirect Europeanization
just like the merely partial direct Europeanization of conflict of laws rules does
not resolve the problems inherent to the particularism of conflict of laws rules of
the Member States.

Unlike the impact of secondary EU legislation on the bilateral conflict of laws
rules of the Member States, the effects of primary EU law on those rules are
limited. Firstly, primary EU law does not affect the classification of the cause of
action, which leaves the traditional legal categories of private international law of
the Member States unchanged. This means that the national judge who has to
resolve a dispute, which has links to several legal orders and falls within the scope
of primary EU law, does not have to allocate the question raised by the factual
situation before the court to one of the legal categories of primary EU law (goods,
persons, capital or services). Secondly, primary EU law essentially has no effect
on the connecting factor chosen by national legislators of the Member States. This
means that primary EU law does not oblige the Member States to adopt any
specific connecting factor either in matters of personal status or company law. On
the contrary, the principle of equal treatment enshrined in primary EU law
requires equal weight to be accorded to different connecting factors applied in

different Member States thus refuting the superiority of nationality over habitual
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residence, as a connecting factor in matters of personal status, or the superiority of
incorporation over real seat applied in matters of company law. In other words,
primary EU law places on the same footing, as connecting factors, nationality and
habitual residence, incorporation and real seat. Hence, primary EU law does not
preclude the Member States from adopting one or another connecting factor in

relevant matters.

As a rule, primary EU law does not affect either the structure or the content of
bilateral conflict of laws rules of the Member States. However, in matters relevant
to the personal status of natural persons, primary EU law prohibits the
differentiation of connecting factors (the different application of lex fori), on the
ground of nationality of natural persons, but does not preclude the Member States
from the differentiation of applicable law on the ground of nationality with the
exceptions of those rare cases where such a differentiation of applicable law is
more favourable to nationals (CJEU Judgement Boukhalfa) or would lead to a
discrimination of one of the parties to the bilateral legal relations. In matters
related to the legal capacity of legal persons primary EU law does not preclude

the Member States from adopting the real seat as a connecting factor.

Primary EU law does not affect the structure of bilateral conflict of laws rules of
the Member States or the Member States’ power to define the connecting factor
required for the application of national law, but does affect the application of
bilateral conflict of laws rules of the Member States. However, the impact of
primary EU law on the application of bilateral conflict of laws rules of the
Member States depends on the status of the Member State (the Member State of

origin or the host Member State) applying those rules.

In matters related to the personal status of natural persons, primary EU law does
not limit the power of the Member State, acting as the Member State of origin,
either to apply domestic bilateral conflict of laws rules or to determine the
relevant applicable law on the ground of nationality. Similarly, in matters related
to legal capacity of legal persons, primary EU law does not affect the power of

the Member State, acting as the Member State of origin, to define the connecting
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factor (real seat or incorporation) required of a company if it is to be regarded as
incorporated under the law of that Member State. Unlike in matters related to the
personal status of natural persons, in light of the fact that, unlike natural persons,
companies are creatures of law, in the field of the legal capacity of legal persons,
primary EU law does not affect the power of the Member State, acting as the
Member State of origin, to apply the real seat, as a connecting factor, required of
a company if it is to be regarded as incorporated under the law of that Member
State, only in cases where a company, incorporated under the law of that Member
State, seeks to rely on the freedom of establishment and to transfer its real seat to
another Member State with no change as regards the law which governs that
company despite that this application is tantamount to outright negation of
freedom of establishment of the company. However, if a company governed by
the law of the Member State of origin moves to another Member State with an
attendant change as regards the national law applicable, and is converted into a
form of company which is governed by the law of the Member State to which it
has moved, as a rule, primary EU law precludes the Member State of origin from

applying the real seat as a connecting factor.

The impact of primary EU law on the application of bilateral conflict of laws rules
of the host Member State is revolutionary. In view of the pivotal CJEU
judgements, as a rule, primary EU law neutralizes bilateral conflict of laws rules
of the host Member State in all cases related to the recognition of the personal
status of natural persons lawfully acquired in another Member State or of the legal
capacity of companies incorporated under the law of another Member State when
the connecting factor, adopted by the Member State of origin, diverges from the
one adopted by the host Member State. In other words, primary EU law precludes
the host Member State from applying its bilateral conflict of laws rules in cases
where their application would result in the non-recognition of the personal status
of natural persons or the legal capacity of companies, thus constituting a
restriction of the fundamental freedoms (unless such restriction could be justified
in the view of Syan-Wittgenstein). This means that primary EU law limits the

function of the bilateral conflict of laws rules of the host Member State to the
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10.

11.

mere determination of the reach of substantial law of the host Member State, i.e.

lex fori.

The impact of primary EU law on the application of bilateral conflict of laws rules
of the Member States is not limited to the above-mentioned changes, but also
affects other aspects in the determination of the applicable law. Firstly, primary
EU law puts on equal footing nationalities of the Member States thus precluding
the application of traditional principles recognized by the Member States in cases
of ‘concurring nationalities’, i.e. the principle of effective nationality and the
principle of primacy of nationality of the Member State of the court seized if the
application of those principles interfere with individuals’ Treaty rights. Secondly,
the principle of mutual recognition of judicial and extrajudicial decisions in civil
matters is enshrined in the provisions of primary EU law and the right to the ‘law
shopping’ 1s recognized to be inherent in the exercise of the fundamental
freedoms guaranteed by the Treaties encourages the legislative concurrence
between the Member States. Consequently, as a rule, primary EU law precludes
the application of the institute of the fraudulent evasion of the law and restricts the
scope of application and the very notion of ordre public in cases that have links to
more than one legal order and fall within the scope of application of primary EU
law. In practice, the above-mentioned effects of primary EU law on the
determination of the applicable law certainly foster the party autonomy in private
international law of the Member States and imply that the Member States might
be precluded from requiring that the situation lawfully created or the legal status
lawfully acquired in another Member States would have the closest link with the

legal order of the Member State of origin.

The impact of primary EU law on the application of bilateral conflict of laws rules
of the Member States (the impact sensu stricto) leads to a change in the method
traditionally used by the private international law of the Member States for the
determination of the law applicable in cases that have connections to more than

one legal order (the impact sensu largo).

The impact of primary EU law on the bilateral conflict of laws rules of the
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12.

Member States does not lead to any kind of renewal of the multilateral method
applied by the private international law of the Member States, but requires its
gradual replacement. Firstly, the provisions of primary EU law cannot be
interpreted as imposing an obligation on the Member States to amend their
provisions of private international law by providing an ‘exception of recognition’
as a reason which could be invoked for the purpose of non-application of the law
(lex fori or foreign law) normally applicable under the usually appropriate
bilateral conflict of laws rule of the Member State. Secondly, none of the
provisions of primary EU law incorporate either a sui generis conflict of laws rule
or a hidden traditional conflict of laws rule. Thirdly, as it is demonstrated in this
Dissertation, due to the integration imperative of the primary EU law, the
multilateral method became asymmetrical and lost its internal logic, thereby
becoming unable to reach its main objective. Therefore, the law applicable to
international situations, falling within the scope of EU primary law, can no longer
be determined on the basis of the multilateral method which has presided over the

conflict of laws in the legal orders of the EU Member States up until today.

In situations falling within the scope of primary EU law the ‘limping’ multilateral
method cannot be replaced or merely complemented either by the method of
coordination of legal orders based on a global reference to the competent legal
order (the method of P. Picone) or by the method of recognition of situations.
Firstly, as it follows from Centros, it is impossible to use the method of P. Picone
in situations falling within the scope of fundamental freedoms. Secondly, the
method of recognition of situations cannot be regarded as sufficient to
complement the use of the multilateral method for several reasons: a) it has a
limited scope of application, therefore its application would not allow the
achievement of the objectives of primary EU law in all situations falling within
the scope of application of the latter; b) complementary use of this method would
result in the split of the method used for the determination of the applicable law:
the multilateral method would be used for the determination of applicable law in
cases of the creation of legal situations, while the method of recognition would be

used only for the recognition of a situation lawfully created or of a legal status,
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lawfully acquired in another Member State; c) if in order to achieve the objectives
of the primary EU law the conditio sine qua non for the proper functioning of the
method of recognition of situations — the concretization of the situation — was
eliminated, this method would coincide with unilateralism and its use would

consequently have no additional value.

13. Taking into account that the pluralism of domestic bilateral conflict of laws rules
of the Member States is a proven fact, and the only method of private
international law to take particularism as a theoretical departure point and not as
an obstacle for the determination of applicable law, is unilateralism; having regard
to the limitation of the function of the bilateral conflict of laws rules of the
Member States made by the primary EU law; taking into account the fact that the
case law of the CJEU is certainly one of the best examples of unilateral reasoning;
finally, having in mind the benefits of using the unilateral method, which
perfectly reflects the motto of the EU ‘United in Diversity’, in the situations
falling within the scope of primary EU law, it must be recognized that due to the
impact of primary EU law, the multilateral method changes the direction.
Although the application of multilateral method in some cases — mostly accidental
— remains compatible with primary EU law, looking from a long-term
perspective, this method is likely to be replaced by the unilateral method in the
context of the EU.

STATEMENTS OF THE DISSERTATION TO BE DEFENDED:

1. Primary EU law neither absorbs nor unifies the bilateral conflict of laws rules of
the Member States. On the contrary, none of the provisions of the Treaties can be
interpreted as incorporating either a hidden traditional conflict of laws rule or a
sui generis conflict of laws rule, which would replace the conflict of laws rules of
the Member States in situations falling within the scope of application of primary
EU law.

2. Neither the specific structure of bilateral conflict of laws rules nor their
traditionally recognized characteristics — neutrality and indirect nature — can deny

the impact of primary EU law on these rules. On the contrary, taking into account
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the vast concept of the restriction on the freedoms, as established in the case law
of the CJEU, and in light of the fact that the application of bilateral conflict of
laws rules of the Member States almost always directly affects the outcome of the
case, one should recognize the need to scrutinize the compliance of these rules

with primary EU law.

Unlike secondary EU law, primary EU law affects none of the elements of the
bilateral conflict of laws rules. Firstly, primary EU law does not oblige the
national judge who has to resolve the dispute having links to several legal orders
and falling within the scope of primary EU law, to allocate the question raised by
the factual situation before the court to one of the legal categories of primary EU
law. Secondly, primary EU law requires equal weight to be accorded to different
connecting factors (nationality and habitual residence; incorporation and real seat)
applied in different Member States. Hence, the choice of one or the other
connecting factor by national legislator per se is not incompatible with primary
EU law. In different words, primary EU law does not preclude the Member States
from differentiating the applicable law on the ground of nationality, but precludes
them form the differentiation of a connecting factor (i.e. the application of

bilateral conflict of laws rules of the Member States) on the ground of nationality.

Although primary EU law does not affect the structure of bilateral conflict of laws
rules of the Member States, it affects their application. However, it should be
noted that the impact of primary EU law on the application of bilateral conflict of
laws rules of the Member State of origin differs from the impact on the
application bilateral conflict of laws rules of the host Member State. Moreover, in
the field of company law, the impact of primary EU law on the application of
bilateral conflict of laws rules also depends on the will of the company, wishing
to exercise its freedom of establishment, to be regarded as incorporated under the
law of the Member State of origin (i.e. no change in the applicable law), or as a
new company in accordance with the law of the host Member State (i.e. change in
the applicable law). Unlike the fair impact of primary EU law on the application
of bilateral conflict of laws rules of the Member State of origin, the impact of

primary EU law on the application of bilateral conflict of laws rules of the host
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Member States is revolutionary. As a rule, primary EU law neutralizes the
bilateral conflict of laws rules of the host Member State in all cases related to
recognition of the personal status of natural persons lawfully acquired in another
Member State or of the legal capacity of companies incorporated under the law of
another Member State. In other words, primary EU law limits the function of
bilateral conflict of laws rules of the host Member State to the mere determination

of the international reach of substantial law of the host Member State, i.e. lex fori.

Primary EU law puts on equal footing nationalities of the Member States thus
precluding the Member States from applying traditionally recognized principles in
cases of ‘concurring nationalities’. Moreover, primary EU law precludes the
Member States from the application of the institute of the fraudulent evasion of
the law and restricts the scope of application and the very notion of ordre public
in cases that have links to more than one legal order and fall within the scope of
application of primary EU law. This impact of primary EU law on the
determination of applicable law certainly fosters legislative concurrence between
the Member States as well as the party autonomy in the private international law
of the Member States and precludes the Member States from requiring that the
situation, lawfully created, or the legal status, lawfully acquired, in other Member
State, would have the closest link with the legal order of the Member State of
origin.

The impact of primary EU law on the application of bilateral conflict of laws rules
of the Member States (the impact sensu stricto) leads to a change in the method
traditionally used by the private international law of the Member States for the
determination of law applicable in cases that have links to more than one legal
order (the impact sensu largo). Due to the integration imperative of primary EU
law, the multilateral method became asymmetrical and lost its internal logic
thereby becoming unable to reach its main objective. Hence, the law applicable to
international situations, falling within the scope of EU primary law, can no longer
be determined on the basis of the multilateral method, which has presided over the
conflict of laws in the legal orders of the EU Member States. Although the

application of the multilateral method in some cases — mostly accidental —
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remains compatible with the primary EU law, regarding it from a long-term
perspective, this method is likely to be replaced by the unilateral method, which is

the most appropriate in the context of the EU.
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EUROPOS SAJUNGOS PIRMINES TEISES JTAKA VALSTYBIU
NARIU DAUGIASALEMS TARPTAUTINES PRIVATINES TEISES NORMOMS
(REZIUME)

Globalizacija, modernizacija, verslo delokalizacija, tkio internacionalizacija,
rinky, tauty, kultiiry integracija, neregéto masto judumas, negrjztamas valstybiy sieny
reik8§més nykimas, kintanti valstybés suvereniteto samprata ir santykio valstybé—privatus
asmuo paradigma, — tai tik keletas procesy, kurie formuoja (ar jau suformavo?) judzia,
interaktyvig ir atvirg XXI amziaus visuomeng ir neiSvengiamai keicia valstybés ir teisés

vaidmen].

Visi Sie globaliis pokyciai ypac ryskiis Europoje, kur valstybés, daugiau nei prie§
60 mety uzsimojusios jgyvendinti beprecedent] politinj projekta, Siuo tikslu perdavé dalj
savo suvereniy galiy Europos Sajungai ir sutiko, kad jy veiksmus tarsi per didinamajj
stiklg stebéty ir bendro projekto poZituriu vertinty joms nepavaldzios virSvalstybinés
institucijos. Bitent Sio projekto, i§ neoliberalaus, grindziamo ekonomine integracija,
palengva virtusio sociodemokratiniu valstybiy tarpusavio bendradarbiavimo reiskiniu,
s¢kme¢ Siandien leidzia apie Europos Sajunga kalbéti ne tik kaip apie didZiausig
integruota ekonomine zona, kurioje uZztikrinamas laisvas prekiy, paslaugy, asmeny ir
kapitalo jud¢jimas, bet ir kaip apie laisves, saugumo ir teisingumo erdve, grindziamag
taikiu tauty sugyvenimu, demokratija, tolerancija, pagarbos pagrindinéms teiséms ir

teisés virsenybés principais.

Europos  Sgjungos originalumas instituciniu ir materialiniu  poZilriu
neiSvengiamai lemia ir specifinj Europos Sajungos teisés vaidmenj — ES teisé (pirminé ir
antrin€) yra intensyvios visuomenés, valstybés vaidmens ir ypac nacionalinés teisés

metamorfozés Europoje variklis.

IS tiesy, lyginant teisés normy, galiojusiy iki Lietuvai jstojant ; Europos Sajunga,
ir Siandien galiojanéiy nacionalinés teisés nuostaty turinj, jy aiSkinimo ir taikymo
praktika, negalima nepastebéti esminiy skirtumy, kuriuos, neabejotina, daugiausia léme

ES antrinés teisés akty perkélimas j nacionaling teis¢ ar jy tiesioginis taikymas. Vis délto
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nors ES antrinés teisés jtaka valstybiy nariy teisei, bent jau kiekybiskai, yra daug
lengviau apciuopiama ir 1§ pirmo Zzvilgsnio turi didesne prakting reikSme, Europos
Sajungos teisés ir valstybiy nariy teisés sgveika vien tik ja neapsiriboja. PrieSingai —
Europos Sajunga — tai teisiné bendrija (angl. Community based on the rule of law),
kurios autonomi$ka teisés sistema kuriama, H. Kelseno terminais tariant, Grundnorm —
Steigiamyjy sutariy (pirminés teisés) pagrindu. Kitaip sakant, ES pirminés teisés
normas turi atitikti ne tik visi ES institucijy pritmami ES antrinés teisés aktai, bet ir ES
teisés virSenybés principo | H. Kelseno piramidés apacig nustumtos valstybiy nariy teisés
normos, neatsizvelgiant ] tai, ar jos jtvirtintos nacionalinés teisés akte ar tarptautingje

sutartyje, ir | tai, kokiai teisés Sakai jos priskiriamos pagal nacionaling teise.

Vadinasi, skirtingai nei ES antrinés teisés normos, kurios pakeicia teisés normy
Saltin] (tiesiogiai europeizuoja nacionaling teisg) tik tose srityse, kurios patenka i
atitinkamo ES antrinés teisés akto taikymo srit], tiesiogiai taitkomos ir placiai aiSkinamos
Steigiamyjy sutarCiy nuostatos netiesiogiai europeizuoja net ir tas nacionalinés teisés
normas, kurios a priori laikytos atsparesnémis ES teisés jtakai dél to, kad yra jtvirtintos
tose srityse, kuriy reguliavimas priklauso valstybiy nariy kompetencijai arba d¢l to, kad
jos, kitaip nei nacionalinés materialinés teisés normos tiesiogiai nereguliuoja teisinio
santykio, o tarptautinis elementas, kuris iki ES teisés jtakos buvo svetimas kitoms
nacionalinés teisés Sakoms, yra jy funkcionavimo conditio sine qua non (kaip yra

daugiasaliy tarptautinés privatings teisés normy atveju).

Apibrézti ES pirmings teisés ir valstybiy nariy daugiaSaliy tarptautinés privatinés
teisés sgveikos kiekybinj ir kokybin] mastg néra lengva biitent d¢l ES pirminés teisés ir
daugiasaliy tarptautinés privatinés teisés normy specifikos, todel, siekiant Sio tikslo,

biitina atlikti iSsamy mokslinj tyrima.

Disertacijos aktualumas, mokslinis naujumas, teoriné ir praktiné reik§meé

ES pirmings teis€s ir tarptautinés privatinés teisés santykiai kol kas néra aiskiai
apibrezti nei doktrinoje, nei pozityviojoje teis¢je, ESTT ar nacionaliniy teismy praktikoje
ir kelia nemazai klausimy akademikams ir praktikams, todél Sis visapusiskas ES pirminés

teisés jtakos daugiasaléms tarptautinés privatinés teisés normoms tyrimas yra ypac
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aktualus jstatymy leidéjui, teismams ir doktrinai.

Disertacijos aktualumas Lietuvos jstatymy leidéjui. Lietuvos narysté Europos
Sgjungoje nulémé nacionalinés teisés — taigi, ir daugiasaliy tarptautinés privatinés teisés
normy — derinimo su Europos Sajungos teise (acquis communautaire) poreik] ir tapo tikru
is8ukiu, Kiekybiniu ir kokybiniu pozitriu, giliy tradicijy neturinéiai Lietuvos teisékirai.
Tode¢l $i disertacija, kurioje jstatymy leidéjas ras atsakymus i klausimus, susijusius su
valstybiy nariy kompetencija tarptautinés privatinés teisés srityje, ES pirmings teises jtaka
koliziniy teisés normy turiniui, taip pat tradiciniy sgsajos kriterijy taikytinai teisei nustatyti
atitikties ES pirminei teisei vertinimg ir konkrecius pasitilymus dél nacionalinés teisés akty

tobulinimo, tikétina, prisidés prie jstatymy leidybos kokybés gerinimo.

Disertacijos aktualumas Lietuvos teismams. Europos Sgjungos teisés taikymas
Lietuvos teismuose néra naujas reiSkinys: jau beveik deSimtmet] Lietuvos teismai, kaip
juges de droit commun, taiko ES teis¢ ir uztikrina privaciy asmeny teisiy, kurias jiems
suteikia ES teise, teismine gynyba. Vis délto, kaip pastebi patys teiséjai, ,,nors i§ pirmo
zvilgsnio Europos Sgjungos teisés principai yra aiskiis ir suprantami, taciau juos pritaikyti

konkrecioje byloje néra paprasta“.3

Taikymo sudétingumo poziiiriu nuo ES teisés neatsilieka (o gal net jg ir aplenkia!)
tarptautiné privatine teise, kuri dél Sios prieZasties doktrinoje lyginama su ,,nitiria pelke,
apgyvendinta iSsilavinusiais, ekscentriSkais profesoriais, keistu ir nesuprantamu Zargonu
samprotaujanéiais apie mijslingus dalykus, j kuria patekes teismas pasimeta“ *. Nors
Lietuvos teismy problemos taikant tarptauting privating teis¢ i§ esmeés yra identiSkos toms,
su kuriomis susiduria ir kity valstybiy nariy teismai, Lietuvoje jos yra daug opesnés ir
aiSkesnés dél istoriniy aplinkybiy, neleidusiy susiformuoti byly su uZsienio elementu

nagringjimo ir uzsienio teisés taikymo kultiirai.

Atidi Lietuvos teismy praktikos analizé patvirtina, kad ES teisés ir tarptautinés
privatinés teisés normy taikymas skirtingose bylose yra nelengva uzduotis, tiesa,

daugiausia problemy nacionaliniams teismams kyla tada, kai toje pacioje byloje reikia

 STRIPEIKIENE, . Europeizuotos ir internacionalizuotos privatinés teisés aiskinimas ir taikymas
Lietuvos Auksciausiojo Teismo Civiliniy byly skyriaus praktikoje: lyginamojo metodo vaidmuo. PraneSimas
skaitytas 2008 m. balandzio 18 d. Lietuvos Auks¢iausiojo Teismo, bendradarbiaujant su Sveicarijos Liucernos
universiteto Internacionalizuotos ir europeizuotos privatinés teisés tyrimy centru, organizuotoje konferencijoje
,»Privatings teisés europeizacija ir internacionalizacija kaip i$5uikis teis¢jams*.

* PROSSER, W. Interstate Publication. Michigan Law Review, no. 51, 1953, p. 971.
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kartu taikyti ES teisés ir tarptautinés privatinés teisés normas, t. y. spresti horizontaligsias
ir vertikaligsias teisés kolizijas. Todél §i disertacija, kurioje tiriama ES pirminés teisés
jtaka daugiaSaliy tarptautinés privatinés teisés taisykliy taikymui ir aiSkinimui, pateikiami
praktiniai pasitilymai dél taikytinos teisés nustatymo metodo gincuose, kurie patenka j ES
pirmings teisés ir tarptautinés privatinés teisés taikymo sritj, parinkimo ir konkreiy
nacionalinés (vidaus) teisés normy, pvz., Civilinio proceso kodekso 810 straipsnio 1 dalies
6 punkto, taikymo ir aiskinimo bylose su uzsienio elementu, tikétina, leis bent i$ dalies
pagerinti teismy darbo kokybe ir uztikrinti efektyvesn¢ privaciy asmeny teisiy teisming
gynyba.

Disertacijos aktualumas Lietuvos ir kity ES valstybiy nariy teisés doktrinai.
Lietuvoje Sios disertacijos tema né¢ karto nebuvo nagrinéta, taigi yra visiSkai nauja
akademiniu poziiiriu. Pirmg karta Lietuvos teisiniame diskurse yra siekiama atlikti
18samig, kompleksing probleminiy ES pirminés teisés jtakos daugiasaléms tarptautinés
privatinés teisés normoms aspekty analiz¢ ir pateikti ne tik teorinius, bet ir praktinius

identifikuoty problemy sprendimo biidus.

Siuo aspektu pastebétina, kad, nors Lietuvos teisés doktrinoje daugéja moksliniy
publikacijy, kuriose gilinamasi ne tik i ES teisés akty jgyvendinimo ir tiesioginio
taikymo problematikg bendrgja prasme, bet ir 1 ES teisés jtakg tarptautinés privatinés
teisés normoms, mokslin¢ analizé¢ kol kas iSlieka gan lakoniska ir neretai apsiriboja
pavirSutiniSku atitinkamuose nacionalinés teisés aktuose (pvz., civiliniame kodekse) ir
ES antringje teis¢je jtvirtinty taisykliy lyginimu. Maza to, ES pirminés teisés jtaka
nacionalinéms daugiaSaléms tarptautinés privatinés teisés normoms Lietuvos teisininky
darbuose paprastai néra tiriama arba kai kurie Sios jtakos aspektai palieCiami tik, inter
alia, pagrindinj démesj skiriant kity klausimy (pvz., jmoniy teisés) analizei. Siuo
pozituriu Lietuva gerokai atsilieka nuo kity ES valstybiy nariy, kur Europos Sgjungos
pirmingés teisé€s jtakos nacionalinéms tarptautinés privatinés teisés normoms tema yra

sulaukusi didelio mokslininky ir praktiky démesio.

Vis délto, nepaisant to, kad kity ES valstybiy mokslininkai gan i§samiai nagrinéja
Siame darbe tiriamg problematika, §i disertacija yra nauja ir originali ne tik Lietuvos, bet

ir kity ES valstybiy nariy teisés doktrinos pozitriu dél keliy priezas¢iy. Pirma, skirtingai
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nei Sios disertacijos autor¢, kity ES valstybiy nariy mokslininkai ES teisés ir nacionaliniy
tarptautinés privatinés teisés normy sgveikos tyrimo objekta paprastai apibrézia gerokai
pla¢iau, kas neleidzia visapusiSkai iSanalizuoti vieno 1§ problemiskiausiy Sios sgveikos
aspekty — ES pirminés teisés jtakos valstybiy nariy daugiasaléms tarptautinés privatinés
teis€s normoms. Antra, kitaip nei Sios disertacijos autoré, uzsienio autoriai daZniausiai
§ig temg analizuoja izoliuotai, t. y. nelygina savo pozitirio su kity mokslininky nuomone
arba vertina tik jy atstovaujamos valstybés teisés sistemoje jtvirtinty sgsajos kriterijy
atitikty ES pirminei teisei, kas 1§ esmés neleidzia atskleisti problematikos gylio ir tam
tikri probleminiai aspektai (ypa€ susij¢ su ES pirminés teisés jtaka tarptautinés privatinés
teisés metodui) tiesiog licka nepakankamai iSnagrinéti arba apskritai néra tiriami. Trecia,
ES pirminés teisés jtakos valstybiy nariy tarptautinés privatinés teisés normoms tyrimo
kampas priklauso nuo tarptautinés privatinés teis€s metodo, kuriam tyr¢jas teikia
pirmenybe, todél uzsienio autoriy darbuose, kitaip nei Sioje disertacijoje, kol kas
neieSkoma bendro — metodologinio — Sioje disertacijoje identifikuoty problemy

sprendimo vardiklio.

Taigi Sios disertacijos originalumg ir aktualumg teisés doktrinai lemia ne tik darbe
nagrin¢jamos problematikos sglyginis naujumas teisés moksle, bet ir pasirinkto tyrimo
pjuvio teoriné bei praktiné reikSme, leidZianti daryti moksliniu poZidiriu naujas ir
originalias 1iSvadas, nepaisant to, kad kai kurie disertacijos autorés analizuojami
klausimai fragmentiSkai jau buvo nagrinéti uZsienio doktrinoje. Maza to, kaip jau
minéta, kai kurios darbe keliamos ir nagrin¢jamos problemos yra naujos net ir uzsienio

teisés doktrinos pozitiriu.

Be jau nurodytos teorinés ir praktinés reikSmés Lietuvos teismams, jstatymy
leidéjui ir teisés mokslo plétrai, disertacijos autoré tikisi, jog praktiniu pozitriu $i
disertacija bus naudinga ir ES teis¢ bei tarptauting privating teis¢ studijuojantiems ir
praktikuojantiems asmenims, kurie Siame darbe galés rasti iSsamios, sistemiskai
18déstytos informacijos apie ES pirminés teisés jtaka daugiasaléms valstybiy nariy
tarptautinés privatinés teisés normoms. Galiausiai, atsizvelgiant j tai, kad, kaip jau
minéta, Lietuvoje §i sritis i§ esmés nebuvo tirta, tikétina, jog Si disertacija prisidés ir prie

mokslinés tiriamos srities terminologijos vystymo.
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Mokslinio tyrimo objektas, tikslas ir uzdaviniai

Sios disertacijos tyrimo objektas — ES pirminés teisés jtaka valstybiy nariy

daugiasaléms tarptautinés privatinés teisés normoms.

Atsizvelgiant 1 tyrimo objekta, Sia disertacija siekiama atlikti ES pirminés teisés
jtakos valstybiy nariy daugiasaléms tarptautinés privatinés teis€s normoms probleminiy
aspekty analize: pradedant ES ir valstybiy nariy kompetencijos tarptautinés privatinés
teisés srityje atribojimu, ES pirminés teisés nuostaty del laisvo judé¢jimo ir ES pilietybés
jtakos daugiasaliy koliziniy taisykliy sgsajos kriterijams tyrimu ir baigiant ES pirminés
teisés jtakos taikytinos teisés parinkimo metodui vertinimu. Taigi pagrindinis tyrimo
tikslas — visapusiskai ir kompleksiskai iSanalizuoti ES pirmingés teisés normas ir jy jtakg
valstybiy nariy daugiasaléms tarptautinés privatinés teisés normoms, nustatyti
probleminius Sios jtakos aspektus, atskleisti daugiaSaliy tarptautinés privatinés teisés
normy aiSkinimo ir taikymo trilkumus ir pasitlyti naujus nustatyty problemy sprendimo

bidus.
Siekiant $io tikslo, keliami tokie tyrimo uzdaviniai:

a) istoriSkai ir sistemiSkai iStirti ES ir valstybiy nariy kompetencijos priimti

tarptautinés privatinés teisés normas atribojimo klausimus;

b) iSanalizuoti ES pirminés teisés nuostaty, uztikrinanéiy laisvg prekiy,
paslaugy, asmeny ir kapitalo judéjima, kolizinj pobudj ir jvertinti doktrinoje

suformuluotos paslépty koliziniy taisykliy teorijos pagristuma;

c) iSanalizuoti nediskriminavimo principo, ES judéjimo laisviy ir ES pilietybés
instituto jtakg daugiaSaliy koliziniy normy strukttirai, ypatinga démesj
skiriant sgsajos kriterijy parinkimo problematikai;

d) jvertinti ES pirminés teisés jtaka koliziniy taisykliy taikymo mechanizmui,
1SrySkinant pilietybés kolizijy sprendimo ir uZsienio teises, j kurig nukreipia
daugiasalés tarptautinés privatinés teisés taisyklés, netaikymo pagrindy —
piktnaudZziavimo teise prevencijos ir ordre public — taikymo pokycius;

e) nustatyti, ar ES pirminé teisé turi jtakos valstybiy nariy tarptautinéje

privatingje teis¢je taikomam taikytinos teisés nustatymo metodui, kritiSkai
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jvertinant tradiciniu laikomo daugiasalio (kolizinio) metodo taikymo
tinkamumg ES kontekste; atskleisti esamus ir numatyti biisimus

metodologinius pokycius;

f)  atskleidus ES pirminés teisés jtaka daugiaSaliy koliziniy taisykliy struktiirai,
juy taikymui ir taikytinos teisés parinkimo metodui, pateikti pasitlymus
ES institucijoms, nacionaliniam jstatymy leid¢jui, teismams ir doktrinai dél
nacionalinéje teis¢je itvirtinty daugiasaliy tarptautinés privatinés teisés ir

(arba) susijusiy normy aiskinimo, taikymo ar keitimo.

Tyrimo Saltiniai, disertacijos tema atlikty tyrimy apZvalga

Tyrimo objekto specifika 1émé pagrindiniy Saltiniy, Kuriais remtasi rengiant §j
darbg, dualumg. Pagrindinis Saltinis, kuriuo remtasi atskleidziant ES pirminés teisés
normy turinj, — ,,gyvoji“ teisé, t. y. ESTT praktika dél ES kompetencijos tarptautinés
privatings teisés srityje, judéjimo laisviy, diskriminacijos dél pilietybés draudimo ir ES
pilietybés. Analizuojant klausimus, susijusius su tarptautine privatine teise, kuri,
skirtingai nei ES teisé, néra tokia dinamiska ir kurioje svarbiausiu Saltiniu pripazjstama
teisés doktrina, prieSingai — daugiausia démesio skirta wuzsienio mokslininky darby
analizei. Be $iy pagrindiniy $altiniy, rengiant disertacija, taip pat nagrinéti ES pirminés ir
antrinés teisés aktai, jy parengiamoji medZiaga, aiSkinamieji komunikatai ir kita
ES institucijy pateikiama medziaga, pavyzdziui, ataskaitos. Taip pat analizuoti
tarptautings teisés aktai ir jy travaux préparatoires, ES valstybiy nariy pozityvioji teis¢ ir

teismy praktika.

Visus mokslinius darbus, kurie nagrinéti atliekant §j tyrimg, galima suskirstyti j
bendrgjq literatiirq tarptautinés privatinés teisés tematika ir specialigjq literatirg,

kurioje tiriama ES teisés ir tarptautinés privatinés teisé€s sgveika.

Bendrgja literatiira remtasi analizuojant jvairius tarptautinés privatin€s teisés
aspektus: daugiaSaliy tarptautinés privatinés teisés normy struktira, funkcijas, jy
taikymo specifika, taikytinos teisés nustatymo metody ypatumus. Didelis démesys
skirtas ne tik moderniosios tarptautinés privatinés teisés doktrinos atstovy (pvz.,

B. Audit, H. Muir Watt, D. Bureau, P. Lagarde) moksliniy publikacijy tyrimui, bet ir jau
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klasika tapusiems XIX a. pabaigoje — XX a. pradzioje iSleistiems tarptautinés privatinés
teisés specialisty — F. C. von Savigny (dél kolizinio metodo pagrindimo, kolizinés
normos struktiiros), P.—S. Mancini (dél pilietybés kaip sgsajos kriterijaus), G. Kegel (dél
kolizin¢s taisyklés neutralumo), P. Franceskakis (d¢l teises sistemy kolizijos), F Kahn ir
E. Bartin (dé¢l universalizmo paneigimo, partikuliarizmo pripazinimo), R. Quadri ir
A. Pilenko (dél kolizinio metodo kritikos ir vienasalio metodo (unilateralizmo)

pagrindimo), A. Pillet ir P. Arminjon (dél jgyty teisiy teorijos ir jos kritikos) — darbams.

Nagrin¢jant tarptautinés privatinés teisés metodus, ypatinga reikSmeé skirta
H. Gaudemet-Tallon (dél metody pliuralizmo), P. Gothot (dél unilateralizmo ir jgyty
teisiy teorijos), P. Picone (dé¢l referencinés teisé€s sistemos metodo), H. Muir Watt (dél
igyty teisiy teorijos), P. Mayer ir P. Lagarde (dél pripazinimo metody), S. Bollé ir G. P.
Romano (dél kolizinio taikytinos teisés nustatymo metodo pakeitimo vienasaliu metodu)

— moksliniy publikacijy tyrimui.

Atsizvelgiant | tai, kad vieno i§samaus darbo, kuriame bty tiriami visi Sioje
disertacijoje nagrin¢jami ES pirminés teisés ir valstybiy nariy daugiaSaliy tarptautinés
privatinés teis€s normy sgveikos aspektai, analizuotoje uzsienio literatiiroje nepavyko
rasti, rengiant disertacija, buvo remtasi atskirus tyrimo objekto aspektus nagrinéjusiy
autoriy darbais, kurie priskirtini specialiajai literatirai ir gali buti klasifikuojami pagal
jvairius kriterijus.

Pagal tyrimo objektq:

1. Placiausiai ES teisés ir tarptautinés privatinés teisés sqveikq nagrinéjantys
darbai: Hagos Tarptautinés teisés akademijos kursai, skaityti M. Fallon,
A. V.M. Struycken, H. M. Watt, A. Borras; ES teisés ir tarptautinés privatinés teisés
abipus¢ jtakag tirian¢iy autoriy, pvz., L. Idot, H. Muir Watt, A. Fuchs, S. Bergg¢,
mokslinés publikacijos. Visy $iy Saltiniy analizé buvo ypa¢ naudinga, kadangi leido ne
tik placiau pazvelgti | ES teisés ir tarptautinés privatinés teisés saveika, bet ir iSryskinti
Sios sgveikos probleminius aspektus, kuriems uzsienio doktrinoje skiriamas
nepakankamas démesys, ir (arba) teisés specialisty pateikiami teoriniai ar praktiniai

pasitilymai dél Sioje disertacijoje nustatyty problemy sprendimo, yra priestaringi.

2. Tam tikrus ES teisés ir tarptautinés privatinés teisés sqveikos aspektus
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tiriancios mokslinés publikacijos, Kkurios savo ruoztu gali bati skirstomos j:
1) lyginamuoju aspektu ES ir JAV tarptauting privating teis¢ tiriantys J. Heymann, H. M.
Watt, J. Basedow, R. Michaels darbai; 2) ES vidaus ir iSorés kompetencijg tarptautinés
privatinés teisés srityje nagriné¢jantys C. Kohler, Y. Lequette, A. Malatesta,
M. Wilderspin moksliniai straipsniai; 3) ESTT praktikoje iSplétoto pripazinimo principo
jtakg tarptautinei privatinei teisei tiriantys C. Pamboukis, P. Lagarde, M. Fallon,
J. Meeusen darbai; 4) paslépty koliziniy taisykliy teorijg pagrindusiy ir jg kritikavusiy
J. Basedow, R. Baratta, G. de Baere, V. Heuzé, F. Munari, L. G. Radicati di Brozolo
darbai; 5) tarptautinés privatinés teisés normy atitiktj nediskriminavimo principui
vertinusiy autoriy, pvz., M.—P. Puljak, darbai; 6) dél pilietybés, kaip sasajos kriterijaus,
suderinamumo su ES teise — J. Basedow, E. Pataut, H. P. Mansel, M. Lehmann
straipsniai; 7) ES teisés jtakos tarptautinés privatinés teisés metodui problematika

analizavusiy P. Lagarde, C. Pamboukis, M. Fallon darbai.

Pagal valstybe, kurios doktring atstovauja moksliniy darby autoriai, specialioji
literatiira gali buti skirstoma j: a) Prancizijos (B. Audit, P. Lagarde, P. Mayer,
H. Gaudmet-Tallon, H. Muir Watt, L. Idot, M. N. Jobard Bachelier, S. Bergé); b) Italijos
(P. Picone, G. Rossolillo, L. G. Radicati di Brozolo, A. Malatesta, F. Pocar, G. Badiali);
c) Belgijos (M. Fallon, F. Rigaux, G. de Baere); d) Vokietijos (J. Basedow, E Jayme,
C. Kohler, H. P. Mansel); e) Ispanijos (A. Borras, J. D. Gonzalez Campos); f) Graikijos
(P. Francescakis, C. Pamboukis, A. lliopoulou); g) JAV (R. Michaels, Symeon
C. Symeonides); h) Nyderlandy (J. Meeusen, A. V. M. Struycken); i) Jungtinés
Karalystés (H. Jonathan).

Galiausiai visa disertacijai rengti naudota specialioji literatiira galéty biti
suskirstyta ir chronologiskai: a) ankstyvoji doktrina (t. y. mokslinés publikacijos,
iSleistos pries jsigaliojant Amsterdamo sutarciai): pvz., R. Salvatier, A. M. V. Struycken,
M. Fallon darbai; b) moksliniai straipsniai, iSleisti po Amsterdamo sutarties jsigaliojimo;
c) aktualioji doktrina, kurioje analizuojama naujausios ESTT praktikos jmoniy teisés ir
asmens teisinio statuso srityje jtaka valstybiy nariy tarptautinei privatinei teisei, pVz.,

A. lliopoulou, H. M. Watt, J. Basedow darbai.

Pastebétina, kad kai kuriy autoriy, pvz., J. Basedow, mokslinés publikacijos
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chronologiniu pozitriu gali bati priskirtos kelioms kategorijoms, todél, rengiant
disertacijg, buvo tiriami ir $iy autoriy poziiirio ] ES teisés ir valstybiy nariy tarptautinés

privatinés teisés santykio problematika pokyciai.

Apibendrinant atlikty tyrimy rezultatus, galima teigti, jog uZsienio teisés doktrina,
kurioje nagrin¢jamas ES pirminés teisés jtakos taikytinos teisés nustatymo procesui
klausimas, evoliucionavo: Siandien praktiSkai visi mokslininkai sutaria d¢l to, kad ES
pirminé teis¢ paveikia ne tik valstybiy nariy materialing teis¢, bet ir tarptautinés
privatinés teisés normas. Be to, dauguma autoriy eksplicitiSkai patvirtina tarptautinés
privatinés teisés poreiki ES kontekste, pabrézdami, kad del ES teisés jtakos tarptautine
privating¢ teisé neiSnyks. Galiausiai vienbalsiai pripazjstama, jog ES pirminés teisés jtaka
valstybiy nariy daugiaSaléms tarptautinés privatinés teis€s normoms yra sunkiausiai

apc¢iuopiamas ES teisés sgveikos su nacionaline teise reiskinys.

Vis délto, kiek tai susije su konkreciy disertacijos tyrimo objekto aspekty analize,
reikia pripaZinti, jog uzsienio teisés doktrina ir toliau iSlieka paini ir kontraversiSka.
Nepaisant moksliniy publikacijy kiekio, ES pirmings teisés ir valstybiy nariy daugiasaliy
tarptautinés privatinés teis€s normy santykis néra aiSkiai apibréztas, todél rasti
tiesioginius atsakymus ] klausimus, keliamus Sioje disertacijoje, analizuojant pavienius

mokslinius straipsnius, yra praktiS$kai neymanoma.

Tyrimo metodologija

Disertacijos tyrimo rezultatai buvo pasiekti naudojant empirinius ir teorinius
tyrimo metodus. Tyrimo tikslui pasiekti ir uzdaviniams jgyvendinti didziausig reikSme
turéjo loginio, sisteminés analizés, teleologinio (teisés akty leidéjo ketinimo), istorinio ir

lyginamojo mokslinio tyrimo metody taikymas.

Rengiant S§ig disertacijg, poreikj naudoti loginio metodg Iémé, inter alia,
pasirinkto tyrimo objekto (rySiy tarp integracine ir lokalizacine logika pagristy teisés
normy paieska) specifika. Sis metodas naudotas ES pirminés teisés ir daugiasaliy
tarptautinés privatinés teisés normy vidiniams désningumams atskleisti ir iSaiskinti, kity
mokslininky pateiktiems doktrininiams tarptautinés privatinés teisés normy ir jy saveikos

su ES teisés normomis iSaiSkinimams ir praktinio taikymo tyrimams lyginti ir vertinti bei
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disertacijos iSvadoms formuluoti.

Sisteminés analizés metodas disertacijoje naudotas siekiant kompleksiskai
iSanalizuoti problemas, kuriy negalima nagrinéti pavieniui, jy nesiejant su glaudziai
susijusiais reiskiniais. Pavyzdziui, tiriant ES kompetencijos tarptautinés privatinés teisés
srityje evoliucijg ir ES teisés normy dél jud¢jimo laisviy jtakg wvalstybiy nariy
daugiaSaléms tarptautinés privatinés teisés normoms, ypatingas démesys skirtas Siy ES
pirminés teisés normy vietai visoje ES teisés sistemoje, nagrinétas jy sisteminis rySys su
kitomis ES pirminés teisés normomis. Naudojant §; metoda, disertacijoje iSryskinti
daugialygmenio, hierarchinio ES pirminés teisés ir daugiaSaliy tarptautinés privatinés
teisés normy santykio probleminiai aspektai, j tiriamg problematikg pazvelgta kaip ]

visuma.

Rengiant §j darbg, svarbus vaidmuo teko ir teleologiniam metodui: jis naudotas
ES pirminés teisés ir tarptautinés privatinés teisés normy turiniui iSaiskinti ir ES teisés ir
daugiasaliy tarptautinés privatinés teisés normy santykio Vvystymosi perspektyvoms
numatyti. Be to, atskleisti ES institucijy ir nacionalinés teisés akty leidéjo ketinimus
buvo itin svarbu analizuojant sgsajos kriterijy atitiktj ES pirminei teisei, gvildenant
paslépty koliziniy taisykliy teorijg ir atsakant j klausimus, susijusius su ES kompetencija

tarptautinés privatinés teises srityje.

Atsizvelgiant ;] ES pirminés teisés ir jos santykio su valstybiy nariy tarptautine
privatine teise evoliucinj pobidj, rengiant $ig disertacija, svarbus buvo ir istorinis
metodas. Naudojant §j metoda, atskleistas tikrasis daugiaSaliy tarptautinés privatinés
teisés, kuri laikoma ,.istorine teise*®, normy turinys, poZymiai ir funkcijos, nustatytos
taikytinos teisés metody kaitos, vieno ar kito metodo dominavimo atitinkamu laikotarpiu
priezastys ir pasekmés. Be to, biitent istoriné ES teisés ir tarptautinés privatinés teisés
normy analizé leido atsakyti j klausima, kodél jy santykis, dar prie§ kelis deSimtmecius
ignoruotas doktrinoje, Siandien yra centriniu diskusijy objektu, ir prognozuoti biisimus

atitinkamy tarptautinés privatinés teisés normy ir (arba) metodo poky¢ius.

Nors $§i disertacija néra lyginamojo pobiidzio studija, rengiant darba, didelé

reikSmé teikta ir lyginamajam metodui: lyginamuoju aspektu tirti valstybiy nariy

S NIBOYET, J.-P. Cours de droit international privé frangais, 2 éd. Paris: Sirey, 1949, p. 354. Autoriaus teigimu,
tarptautinés privatinés teisés normy turinj lemia daugiau istorinés aplinkybés, o ne jstatymy leid¢jo valia.
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pozityviosios teisés ir teismy praktikos pokyc¢iai po ESTT sprendimy dél ES pirminés
teisés ir tarptautinés privatinés teisés santykio (pvz., Grunkin and Paul, Centros), ESTT
sprendimai ekonominiy ir neekonominiy judéjimo laisviy srityse, tarptautinés privatinés
teisés metodai. Maza to, disertacijos objekto tyrimas, taikant lyginamajj metoda, leido

pasiekti moksliniu poziiiriu naujy rezultaty.

Galiausia pazymétina, kad, atliekant §j tyrimg, naudoti ir empiriniai tyrimo
metodai. Teisés aktams, jy parengiamiesiems dokumentams, aiSkinamiesiems rastams ir
teisminiy institucijy sprendimams tirti taikytas dokumentinés analizés metodas. Be to, §j
tyrimg neabejotinai praturtino ir pokalbio metodas, naudotas diskutuojant su Sioje
disertacijoje tiriamg sritj nagrinéjusiais mokslininkais (pvz., J. Basedow, D. Boden, B.

Ancel, P. Picone).

Disertacijos struktiira, turinio santrauka

Disertacijos struktiirg nulémé pasirinktas tyrimo objektas, isSkelti tikslai ir
uzdaviniai. Disertacija sudaro Sios keturios dalys: a) jvadas, kuriame, inter alia,
pateikiama atlikty tyrimy apzvalga ir apraSomi taikyti metodai; b) tiriamoji — déstomoji
dalis, kurioje detaliai ir visapusiSkai nagrinéjamas pasirinktas tyrimo objektas; ¢) tyrimo
rezultaty dalis, kurioje pateikiamos iS§vados ir pasitilymai; d) disertacijai rengti naudoty

Saltiniy ir literatiiros sgrasas.

Disertacijos tiriamoji — déstomoji dalis padalinta j keturis skyrius, kuriy kiekvieng
sudaro keletas poskyriy, kuriuose nagrin¢jami skirtingi pasirinkto tyrimo objekto

aspektai.

Pirmieji trys disertacijos skyriai skirti jvertinti ES pirminés teisés jtaka valstybiy
nariy daugiasaléms tarptautinés privatinés teisés normoms siaurgja prasme, pagrindinj
démes;j skiriant tradiciniy sasajos kriterijy ir daugiaSaliy tarptautinés privatinés teis€s

normy taikymo atitikties ES pirminei teisei analizei.

Pirmasis ir antrasis disertacijos skyrius, kuriuose nagriné¢jami klausimai gali buti
priskirti valstybiy nariy tarptautinés privatinés teis€s tiesioginio europeizavimo arba

daugiasaliy koliziniy taisykliy kiirimo problematikai, skirti sukurti pagrindg tolesniam
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tyrimui.

Pirmajame disertacijos skyriuje istoriniu—lyginamuoju aspektu tiriama ES
pirminés teisés nuostaty, kuriomis atribojama ES ir valstybiy nariy kompetencija
tarptautinés privatings teisés srityje, evoliucija, kritiSkai jvertinamas ES pirminéje teiséje
jtvirtinto teisinio pagrindo platus aiSkinimas ir taikymas ES institucijy praktikoje.
Ypatingas démesys skiriamas Lisabonos sutartimi padaryty pakeitimy analizei, kritiSkai
jvertinamas ne tik Siy pakeitimy naujumas, bet ir nauda ,,gydant”, G. Kegel terminais

kalbant, tarptautinés privatinés teisés ,,vézj — fragmentacija’.

Konstatuojama, kad ES vidaus kompetencija tarptautinés privatinés teis€s srityje,
kitaip nei iSorés kompetencija, nickada nebuvo ir kol kas néra iSimtiné. IS to seka, kad
apie tiesioging valstybiy nariy daugiaSaliy tarptautinés privatinés teis€s normy
europeizacijg, su visomis i§ jos iSplaukianciomis pasekmémis, galima kalbéti tik tose
srityse, kuriose tarptautinés privatinés teisés normos yra suvienodintos ES lygiu. Vis
délto Si iSvada nepaneigia ES pirminés teisés jtakos kitose srityse, pvz., fizinio asmens
teisinio statuso ir jmoniy civilinio teisnumo, galiojan¢ioms ir situacijose, patenkanciose ]
ES pirminés teisés taikymo sritj, taikomoms valstybiy nariy nacionalinéje (vidaus)

teiséje jtvirtintoms daugiaSaléms tarptautinés privatinés teisés normoms.

Antrajame Sios disertacijos skyriuje tiriamas ES pirminés teisés nuostaty dél
judéjimo laisviy kolizinis pobudis, t. y. ESTT praktika laisvo prekiy, paslaugy, kapitalo
ir asmeny jud¢jimo srityje analizuojama per tarptautinés privatinés teisés prizme.
Pagrindinis démesys skiriamas vieno 1§ labiausiai nepasisekusiy teisés doktrinos
méginimy iSversti ES pirminés teisés principus ] tarptautinés privatinés teisés kalba

pavyzdziy — paslépty koliziniy taisykliy teorijos — kritiSkam vertinimui.

Konstatuojama, kad ES pirminés teisés nuostatos dé¢l laisvo judéjimo negali biiti
aiSkinamos kaip pasléptos kolizinés taisyklés. Kitaip sakant, ES pirminés teisés
nuostatos de¢l laisvo judéjimo nepakeicia valstybiy nariy daugiaSaliy tarptautinés
privatinés teisés normy tais atvejais, kai ginCo santykis ar situacija su uzsienio elementu

patenka j ES pirminés teisés taikymo sritj. Taip pat pabréziama, kad $i iSvada a priori

8 KEGEL, G. Internationales Privatrecht, 6" ed. Miinchen: Beck, 1987, p. 86.
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neleidzia teigti, jog ES pirminé teis¢ apskritai nepaveikia valstybiy nariy daugiasaliy

tarptautinés privatinés teisés normy kiirimo ir (arba) jy taikymo.

TreCiajame Sios disertacijos skyriuje ,,DaugiaSaliy tarptautinés privatinés teisés
normy atitikties ES pirminei teisei vertinimas® pirmiausia jrodoma, jog dél ESTT
praktikoje jtvirtintos itin placios laisvo judéjimo ribojimo sampratos galima tirti ES
pirminés teisés jtaka ne tik valstybiy nariy materialinés teisés normoms, bet ir
daugiasaléms tarptautinés privatinés teisés normoms ir §ios jtakos nepaneigia nei
pastaryjy struktiiros ypatumai, nei i§ jos iSvedami pozymiai. Be to, pastebima, kad
atitikties ES pirminei teisei poZilriu turety biiti vertinama ne daugiaSaliy tarptautinés

privatings teisés normy apimtis, bet sgsajos kriterijus.

Toliau Siame skyriuje pagrindinis démesys skiriamas i§samiai daugiausia abejoniy
del jy atitikties ES pirminei teisei kelianciy valstybiy nariy daugiaSaliy tarptautinés
privatinés teisés normy, jtvirtinty fiziniy asmeny ir jmoniy teisinio statuso srityje,
analizei jy kurimo ir taikymo aspektu. Pagrindinis akcentas — sgsajos kriterijaus
parinkimo, pilietybiy kolizijy sprendimo ir uzsienio teisés netaikymo pagrindy

(piktnaudZiavimo teise prevencijos ir vieSosios tvarkos i§lygos) problematika.

Pripazjstama, kad valstybiy nariy daugiaSalés tarptautinés privatinés teisés
normos, nukreipianc¢ios ] fizinio asmens pilietybés arba jmonés realios buveinés
valstybés teis¢, 1S principo néra nesuderinamos su ES pirmine teise. PrieSingai —
skirtingy valstybiy nariy daugiasalése tarptautinés privatinés teis€s normose jtvirtinti
sasajos kriterijai (pilietybé ir gyvenamoji vieta, reali buveiné ir inkorporavimas) ES
pirmings teisés poziiiriu laikytini lygiaverciais. Be to, pabréziama, kad ES pirminé teisé
skirtingai paveikia daugiaSaliy tarptautinés privatinés teisés normy taikyma, atsizvelgiant
1 tai, ar jas taiko kilmés ar priimancioji valstybé nar¢.

Galiausiai Siame skyriuje konstatuojama, kad, siekiant iki galo iSspresti
tarptautinio koordinavimo problemas, kylancias d¢l ES valstybiy nariy tarptautinés
privatings teisés skirtumy, vien tik tiesioginio ES pirminés teisés taikymo nepakanka, ir
sitilomi Sios problemos praktiniai sprendimo biidai.

Ketvirtajame disertacijos skyriuje analizuojama ES pirminés teisés jtaka valstybiy

nariy daugiaSaléms tarptautinés privatinés teis€s normoms placigja prasme, 1. Y.
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koliziniam taikytinos teisés nustatymo metodui. Pirmiausia jrodoma, kad dél ES
pirmineés teisés jtakos tradicinis kolizinis metodas nebegali normaliai veikti ES rémuose.
Kitaip sakant, ES pirminé teis¢ ne sustiprina kolizinj mechanizmg, bet praktiSkai
paneigia jo taitkymo galimybe situacijose, patenkanciose 1 ES pirminés teisés taikymo
srit]. Be to, kritiSkai jvertinami doktrinos pasiiilymai dél galimo kolizinio metodo

pakeitimo ar papildymo kitais tarptautinés privatinés teisés metodais.

Pagrindinis démesys ketvirtajame skyriuje skiriamas daugiaSalio metodo
pakeitimo unilateralizmu (vienaSaliu metodu) alternatyvos analizei ir konstatuojama,
kad, kaip tai iSplaukia i§ ESTT praktikos, ES pirminé teis¢ lemia biitent Sio metodo

laipsniSkg sugrjzima.

Svarbiausios tyrimo iSvados

1. Nei laipsniskas ES vidaus kompetencijos tarptautinés privatinés teisés srityje
iSplétimas ir platus teisinio pagrindo aiskinimas, ES institucijoms priimant ES
antrinés teisés aktus tarptautinés privatinés teisés srityje, nei iSimtinis ES iSorés
kompetencijos pobidis Sioje srityje nepanaikino valstybiy nariy tarptautinés
privatinés teisés normy partikuliarizmo ir neiSsprend¢ 1§ jo tiesiogiai kylanciy
tarptautinio koordinavimo problemy. PrieSingai — valstybiy nariy daugiasalés
tarptautinés privatinés teisés normos ES lygiu suvienodintos ne visose srityse, maza
to, atsizvelgiant ; ES jsipareigojimg gerbti valstybiy nariy teisines sistemas ir

tradicijas, tikétina, kai kuriose srityse jos niekada ir nebus suvienodintos.

2. ES pirminés teisés specifika ir toli siekiancios jos taikymo pasekmés sudaré saglygas
netiesiogiai europeizuoti valstybiy nariy tarptautinés privatinés teisés normas, kurios
nebuvo suvienodintos ES lygiu. Kaip tai iSplaukia 1§ ES teisés virSenybés principo,
Vvisos valstybiy nariy vidaus teisés normos turi atitikti ES teisés Grundnorm ir sio
reikalavimo negali paneigti nei teisés NOrmy vieta nacionalinés teisés sistemoje, nei
pozymiai, kuriuos joms priskiria nacionalinés teisés akty leidéjas. Kitaip sakant, nei
tariamas daugiaSaliy tarptautinés privatin€s teisés normy neutralumas, nei specifiné
ju struktiira ES pirminés teisés poziiiriu neturi jokios reikSmés. PrieSingai — jrodzius,

kad daugiaSaliy tarptautinés privatinés teisés normy taikymas tam tikrais atvejais gali
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lemti galutinj rezultata, ir atsizvelgiant j platy nuostaty dél judéjimo laisviy, ES
pilietybés ir diskriminacijos dél pilietybés draudimo principo bei laisvo judéjimo
ribojimo koncepcijos aiskinima ESTT praktikoje, galima pripaZinti daugiasaliy
tarptautinés privatings teisés normy potencialiai ribojant; pobud; ir jtraukti jas i

nacionalinés teisés normy atitikties ES pirminei teisei kontrolés apimtj.

Kitaip nei tiesioginé europeizacija, kuri vykdoma ES antrinés teisés aktais,
netiesioginé europeizacija nepakeité daugiasaliy tarptautinés privatinés teisés normy
Saltinio. Kaip tai iSplaukia i§ ESTT praktikos, ES pirminés teisés nuostatos dél
laisvo judéjimo ir i§ jy iSvestas abipusio pripazinimo principas neabejotinai turi
kolizinj turinj, vis délto jos negali biti aiSkinamos nei kaip pasléptos tradicinés, nei
kaip sui generis kolizinés taisyklés, pakeicianCios visas valstybése narése
galiojancCias, ES antrinés teisés aktais kol kas nesuvienodintas daugiaSales kolizines
taisykles, taikomas situacijose su uzsienio elementu, patenkanciose j ES pirminés
teisés taikymo sritj. Kitaip sakant, lygiai kaip ir daliné tiesioginé, netiesioginé
tarptautinés privatinés teisés normy europeizacija, nepanaikino valstybiy nariy

tarptautinés privatinés teisés partikuliarizmo.

Skirtingai nei tiesioginé europeizacija, ES pirminés teisés jtaka valstybiy nariy
daugiaSaléms tarptautinés privatinés teisés normoms yra ribota. Viena vertus, ES
pirminé teisé neturi jtakos daugiasaliy koliziniy taisykliy apimciai, todé¢l teismai,
nagrinédami bylas su uzZsienio elementu, tais atvejais, kai ginco santykiai patenka |
ES pirminés teisés taikymo sriti, neprivalo §iy santykiy kvalifikuoti pagal ES
pirminés teisés kategorijas (preke, paslauga, kapitalas ir pan.). Kita vertus, ES
pirminé teis¢ nepaveikia ir daugiaSaliy koliziniy taisykliy sgsajos kriterijaus, t. y.
nereikalauja pilietybés kriterijy keisti gyvenamosios vietos kriterijumi fiziniy
asmeny teisinio statuso srityje, taip pat nedraudzia taikyti realios buveinés teorijos
jmoniy teisés srityje. PrieSingai — skirtingy valstybiy nariy daugiasaliy tarptautinés
privatinés teisés normy sgsajos Kriterijai — pilietybé ir gyvenamoji vieta (Sprendimas
Grunkin and Paul), reali buveiné ir inkorporavimo principas (Sprendimai Cartesio ir
Daily Mail) — ES pirminés teisés poziliriu yra lygiaveréiai ir jy jtvirtinimas

nacionalinéje teis¢je per se néra nesuderinamas su ES pirmine teise.
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5. ES pirminé teisé neturi jtakos valstybiy nariy daugiasaliy koliziniy taisykliy, kurios
néra suvienodintos ES lygiu, turiniui ir struktiirai. Fizinio asmens teisinio statuso
srityje ES pirminé teisé draudzia diferencijuoti sgsajos kriterijy, t. y. skirtingai
taikyti for daugiasales tarptautinés privatinés teisés normas, pagal suinteresuoto
asmens pilietybe, bet nedraudzia Siuo pagrindu diferencijuoti taikytinos teisés,
iSskyrus tuos retus atvejus, kai Sis diferencijavimas yra palankesnis pilieCiams
(Sprendimas Boukhalfa) arba lemia nepagrjsta vienos i§ daugiasSaliy teisiniy santykiy
Saliy diskriminacijg. Jmoniy teisinio statuso srityje ES pirminé teis¢ nedraudzia

jtvirtinti realios buveinés sasajos kriterijaus.

6. Nepaliesdama daugiaSaliy tarptautinés privatinés teisés normy struktiiros ir
nepaneigdama valstybiy nariy teisés laisvai pasirinkti sgsajos kriterijy, ES pirminé
teis¢ vis delto paveikia Siy normy taikymg. Tiesa, ES pirminés teisés jtaka
pasireiSkia skirtingai, atsizvelgiant  tai, ar tarptautinés privatin€s teisés normas taiko

kilmés ar priimancioji valstybé naré.

7. Fiziniy asmeny teisinio statuso srityje kilmeés valstybés gali laisvai taikyti jy
pozityviojoje teiséje ar teismy praktikoje jtvirtintas daugiaSales kolizines taisykles ir
taikyting teis¢ nustatyti pagal suinteresuoto asmens pilietybe ar gyvenamaja viet.
Imoniy teisinio statuso srityje kilmés valstybés taip pat gali laisvai taikyti realios
buveinés ar inkorporavimo teorijas tais atvejais, kai jose siekiama jsteigti jmong. Vis
delto, skirtingai nei fiziniy asmeny teisinio statuso srityje, atsizvelgiant | tai, kad
jmon¢é yra nacionalinés teisés kiirinys, tais atvejais, kai jmoné siekia pasinaudoti
pirminio jsisteigimo teise (,,iSvykti i§ kilmés valstybés®), realios buveinés kriterijy
kilmés valstybé naré gali nevarzomai taikyti tik tada, kai §i jmoné nesiekia pakeisti
taikytinos teisés, t. y. siekia iSsaugoti kilmés valstybés jmonés teisinj statusa,
nepaisant to, kad Sio kriterijaus taikymas reiSkia jmonés pirminio jsisteigimo laisves
paneigimg (Sprendimai Daily Mail ir Cartesio). Jei jmoné sickia perkelti savo
buveing j kitg valstybe nare, nei§saugodama kilmés valstybés narés jmonés teisinio
statuso, t. y. pakeiciant taikyting teise, kilmés valstybé realios buveinés kriterijaus i$

principo taikyti nebegali.

8. ES pirminés teisés jtaka priimanciosios valstybés narés, skirtingai nei kilmés
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valstybés narés, daugiaSaliy tarptautinés privatinés teisés normy taikymui yra
revoliucine: ES pirminé teis¢ neutralizuoja priimancios valstybés narés daugiaSale
kolizing taisykle praktiskai visose fizinio asmens (Sprendimai Grunkin and Paul ir
Garcia Avello) ir jmonés (Sprendimai Centros ir Uberseering) teisinio statuso,
teisétai jgyto Kkitoje valstybéje nar¢je, pripazinimo situacijose. Kitaip sakant,
priimancioji valstybé naré privalo netaikyti savo daugiaSaliy tarptautinés privatinés
teis€s normy tais atvejais, kai jy taikymas lemty asmens teisinio statuso
nepripazinimg ir taip pazeisty suinteresuoto asmens teises, iSplaukiancias 1§ ES
pirminés teisés, iSskyrus tuos atvejus, kai $is nepripazinimas gali biiti pateisintas
pagal ESTT praktikoje jtvirtintus teiséto tikslo, batinumo ir proporcingumo Kriterijus
(Sprendimas  Syan-Wittgenstein). Vadinasi, ES pirminé teisé susiaurina
priimanciosios valstybés narés daugiasalés Kolizinés taisyklés funkcija iki lex fori

tarptautinio taikymo srities apibrézimo.

9. ES pirminés teisés jtaka taikytinos teisés nustatymui neapsiriboja vien poveikiu
valstybiy nariy daugiaSaliy koliziniy taisykliy sgsajos kriterijaus taikymui. PrieSingai
— ES pirminé teisé jpareigoja valstybes nares vienodai atsizvelgti ] visas
suinteresuoto asmens turimas pilietybes ir tokiu biidu uzdraudzia taikyti tradicinius
pilietybés kolizijy sprendimo principus — efektyvios pilietybés ir teismo buvimo
vietos valstybés pilietybés pirmenybés — tais atvejais, kai jy taikymas paZzeisty
suinteresuoty asmeny teises, jtvirtintas ES pirmin¢je teis¢je. Maza to, sukurdama
abipusiu pasitikéjimu pagrjstg Laisvés saugumo ir teisingumo erdve ir vidaus rinkg ir
suteikdama privatiems asmenims teis¢ ,,ieSkoti“ palankiausios teisés, ES pirminé
teisé skatina legislatyvine konkurencijg tokiu btidu i$ principo paneigdama tradicinio
piktnaudziavimo teise prevencijos (pranc. fraude a la loi) instituto taikymo galimybe
ir susiaurindama vieSosios tvarkos (pranc. ordre public) iSlygos taikymo apimtj
situacijose, patenkanciose j ES pirminés teisés taikymo sritj. Vadinasi, ES pirminé
teisé draudzia valstybéms naréms reikalauti, kad teisinis santykis ar situacija, sukurti
taikant kitos valstybés narés teise, buity glaudziausiai susij¢ su pastarosios teisés
sistema, ir kartu lemia poreikj iSplésti asmens valios autonomijos (taikytinos teisés

pasirinkimo) principo taikymo srit] tarptautinéje privatingje teis¢je.

10. ES pirminés teisés jtaka daugiasaliy tarptautinés privatinés teisés normy taikymui,
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11.

12.

13.

t. y. valstybiy nariy tarptautinei privatinei teisei siaurgja prasme, neiSvengiamai turi
itakos ir taikytinos teisés nustatymo metodui, t. y. tarptautinei privatinei teisei
placigja prasme. Integracinio imperatyvo jterpimas j kolizinj mechanizmg sugriauna
visg metodo viding logika, lemia jo asimetrijg ir neleidZia pasiekti §io metodo ir
kartu tarptautinés privatinés teisés tiksly, todél kolizinis metodas nebegali biiti
taikomas teisei, taikytinai situacijoms su uzsienio elementu, patenkanc¢ioms i ES

pirmingés teisés taikymo sritj, nustatyti.

ES pirminés teisés normos negali biiti aiSkinamos nei kaip reikalaujancios valstybiy
nariy tarptautinéje privatingje teiséje itvirtinti papildomg instituta, kuris leisty
nukrypti nuo teisés, i kurig nukreipia for daugiasalé koliziné taisyklé, taikymo tais
atvejais, kai situacija su uzsienio elementu patenka j ES pirminés teisés taikymo sritj,
nei kaip pasléptos tradicinés ar sui generis kolizinés taisyklés, todél néra prasmés

kalbéti apie kolizinio metodo galimg ,,atgaivinimg* dél ES pirminés teisés jtakos.

ES pirminé teisé, kaip ji aiSkinama ESTT praktikoje, nelemia poreikio nelemia
poreikio subsidiariai taikyti referencinés teisés sistemos ar situacijy pripazinimo
metoda. Viena vertus, referencinio teisés sistemos metodo taikymo ES kontekste
galimybe paneigia ESTT praktika (Sprendimas Centros). Kita vertus, situacijy
pripazinimo metodas negali biti laikomas tinkamu koliziniam taikytinos teisés
metodui papildyti, kadangi dél ribotos taikymo srities jis ne visada leisty pasiekti ES
pirmingés teisés tikslus, be to, subsidiarus Sio metodo taikymas neiSvengiamai reikSty
tarptautinés privatinés teisés metodo suskaldymg (kolizinis metodas biity taikomas
tais atvejais, kai situacija kuriama, pripazinimo — kai sprendziamas sukurtos teisinés
situacijos pripazinimo klausimas). MaZza to, siekiant uZtikrinti, kad, taikant situacijy
pripazinimo metoda, bus pasiekti ES pirminés teisés tikslai, reikéty atsisakyti
pripazinimo metodo taikymo conditio sine qua non — situacijos sukonkretinimo
reikalavimo — situacijose, kurios patenka j ES pirminés teisés taikymo sritj, tokiu
budu Sis metodas tapty kito tarptautinés privatinés teis€s metodo — vienaSalio —
iSraiska.

Atsizvelgiant | tai, kad valstybiy nariy tarptautinei privatinei teisei tose srityse,

kuriose valstybiy nariy daugiaSalés tarptautinés privatinés teisés normos néra
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suvienodintos ES antrinés teisés aktais, biidingas pliuralizmas, o vienasalis
taikytinos teisés nustatymo metodas yra vienintelis tarptautinés privatings teisés
metodas, kuriam tarptautinés privatinés teisés skirtumai yra ne problema, bet
argumentavimo pagrindas; jvertinus ES pirminés teisés jtakos nulemtus daugiasalés
kolizinés taisyklés taikymo pokycius, ypa¢ jos funkcijos susiaurinimg iki for
privatings teisés tarptautinio taikymo srities apibrézimo; iSanalizavus ESTT praktika,
kuriai akivaizdziai buidingas unilateralistinis argumentavimas; galiausiai jvertinus
vienaSalio taikytinos teisés nustatymo metodo, kuris geriausiai atitinka ES moto —
,»Suvienyti jvairovéje* — taikymo ES kontekste privalumus, galima konstatuoti, jog
dél ES pirminés teisés jtakos valstybiy nariy tarptautin€je privatingje teis€je
taitkomas kolizinis metodas laipsniSkai keicia krypt; ir priartéja prie unilateralizmo.
Kitaip sakant, nors kolizinio metodo taikymas retais (daugiau atsitiktiniais) atvejais
ES kontekste iSliecka jmanomas (t. y. atitinka ES pirming teis¢), akivaizdu, kad
ilgalaikéje perspektyvoje jis turés biti pakeistas vienaSaliu taikytinos teisés

nustatymo metodu.

Pasiulymai

Siekiant iki galo iSspresti tarptautinio koordinavimo problemas, kylancias dél ES
valstybiy nariy tarptautinés privatinés teisés ir materialinés teisés skirtumy, vien tik
tiesioginio ES pirminés teisés taikymo nepakanka, todél ES teisékiiros subjektams

sitlytina:

suvienodinti valstybiy nariy tarptautinés privatinés teisés normas bent jau tam
tikrose fizinio asmens teisinio statuso srityse, kai jmanoma (t. y. kai tai nepazeisty
treciosios Salies, pvz., vaiko, interesy), suteikiant suinteresuotiems asmenims teis¢
pasirinkti taikyting teis¢ ir apribojant valstybiy nariy teis¢ nepripazinti asmens
teisinio statuso, teisétai jgyto kitoje valstybéje naréje. Tose srityse, kuriose dél vieny
ar kity priezasCiy suteikti suinteresuotiems asmenims teis¢ pasirinkti taikyting teise¢
nepageidautina, siiilytina suvienodinti kolizines taisykles pasirenkant, pavyzdZiui,
asmens Jprastinés gyvenamosios vietos valstybés sasajos kriterijy arba pilietybés

kriterijy. Tiesa, siekiant iSvengti galimy pilietybés kolizijy, pastaruoju atveju, taip
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b)

2.

pat daugiasSaliuose teisiniuose santykiuose siiilytina jj derinti su kitais, pvz., teismo
vieta, apriboti $j kriterijy laiko momentu arba geriausia — papildomai numatyti
galimybe suinteresuotiems asmenims pasirinkti, kurios pilietybés valstybés teisé
jiems turéty biuiti taikoma. Arba (alternatyviai) siidilytina jtvirtinti valstybiy nariy
pareigg pripazinti asmens teisin] statusg, teisétai jgyta vienoje i$ valstybiy nariy,

neatsizvelgiant  taikyta teise.

Imoniy teiseés srityje, atsizvelgiant 1 sgsajos kriterijaus parinkimo klausimo jautrumag
ir tai, kad suinteresuoti asmenys visada renkasi lex societatis (ir $j pasirinkimg
iSreiSkia jsteigdami jmone¢ vienoje ar Kkitoje valstybéje naréje), ES institucijos
tarptautinio koordinavimo problema galéty spresti kitaip nei fiziniy asmeny teisinio
statuso srityje. Sitilytina ne vienodinti tarptautinés privatinés teisés normas (pvz.,
jtvirtinant inkorporavimo kriterijy) imoniy teisés srityje, bet, pavyzdziui, apsvarstyti
galimybe priimti ES antrinés teisés aktus, kurie kartu su Europos bendrove (SE)
isteigian¢iu reglamentu sukurty daugiau ,europiniy jmoniy, pvz., Europos
uzdarosios akcinés bendrovés arba europiniy akciniy bendroviy, nepatenkanciy |
Reglamento (EB) Nr. 2157/2001 taikymo sritj, steigimo alternatyvy. Tokias jmones
galéty steigti asmenys, norintys vykdyti veiklg visoje ES teritorijoje ir siekiantys
1Svengti galimy laisvo judéjimo (pvz., pirminio jsisteigimo) ribojimy. Maza to,
disertacijos autorés nuomone, §i alternatyva, palyginus su tarptautinés privatinés
teisés vienodinimu, labiau atitikty ir ES jsipareigojima gerbti valstybiy nariy teisines
sistemas ir tradicijas.

Lietuvos jstatymy leidéjui sitlytina:

a) patikslinti CPK 810 straipsnio 1 dalies 6 punkto taikymo sritj, kadangi jame
jtvirtintos nuostatos taikymas tais atvejais, kai gino santykis su uZsienio
elementu patenka j ES pirminés teisés taikymo sritj, praktiskai visada neatitiks ES
pirminés teisés. CPK 810 straipsnio 1 dalies 6 punkto taikymo sritj galima
patikslinti dviem budais, vis délto, disertacijos autorés nuomone, atsizvelgiant j
tai, kad Lietuvos jstatymy leid¢jo tikslams, kuriy jis sieké jtvirtindamas
CPK 810 straipsnio 1 dalies 6 punkta, pasiekti pilnai pakanka CPK 810 straipsnio

1 dalies 5 punkte jtvirtintos vieSosios tvarkos iSlygos, Lictuvos jstatymy leidéjas
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b)

turéty panaikinti CPK 810 straipsnio 1 dalies 6 punkte jtvirtintg archajiska,
daugelio valstybiy nariy teis¢je jau nebetaikomg ir globalizacijos kontekste
akivaizdziai netinkamg jpareigojimg tikrinti uZsienio teismo taikyta teise ir
atsisakyti uzsienio teismo sprendimo turinio tapatumo su potencialiu Lietuvos

teismo sprendimu reikalavimo;

atsizvelgiant  tai, kad taikyting teis¢ nustato arba iSimtinai pagal Lietuvos teis¢
veikia ne tik Lietuvos teismai, bet ir kitos valstybés institucijos, pvz., civilinés
buklés akty registro tvarkytojai, civilinés metrikacijos jstaigos, Lietuvos jstatymy
leidéjui sitilytina jvertinti, ar 1§ tiesy Lietuva turi interesg taikyti Lietuvos teis¢ net
ir tais atvejais, kai, pavyzdziui, asmens teisinis statusas yra teisétai jgytas kitoje
ES valstyb¢je naré¢je, kurios teisés sistema pasitikéti Lietuvg jpareigoja ES
pirminé teis¢, ir jj tik reikia pripazinti Lietuvoje. Jei biity nuspresta, kad Lietuvos
interesy apsaugai uZtikrinti pakanka vieSosios tvarkos iSlygos, siiilytina
apsvarstyti galimybe pakeisti Civilinj kodeksg (ir atitinkamus nacionalinés teisés
aktus), jtvirtinant nuostata, kuri uztikrinty Lietuvos tarptautinés privatinés teisés
normy ir atitinkamy materialinés teisés normy (pvz., dél fizinio asmens pavardes
sudarymo) netaikyma tais atvejais, kai reikia pripazinti situacijas, kurios teisétai
(taikant kitos ES valstybés narés tarptauting privating ir materialing teis¢) sukurtos
kitoje ES valstybéje naréje. Si nuostata leisty neatsizvelgti j taikyta teise ir
automatiSkai pripazinti, pavyzdZiui, jmoniy, teisétai jsteigty kitose ES valstybése
naréje, teisnumg, bei daugybe kity fizinio asmens ar jmonés teisinio statuso
elementy, teisétai jgyty kitose valstybése narése, kuriuos pripazinti jpareigoja ES

pirminé teisé.

Lietuvos teismams, sprendziantiems gincus su uzsienio elementu, patenkancius j ES

pirminés teisés taikymo sritj, pavyzdziui, dé¢l kitoje ES valstybéje nar¢je teismo ar

kitos valstybés institucijos sprendimu arba ex lege sukurtos teisinés situacijos, jgytos

teis€s ar teisinio statuso pripazinimo Lietuvoje, sitlytina:

a)

jvertinti, ar teisés, ] kurig nukreipia Lietuvos pozityviojoje teiséje jtvirtintos
daugiaSalés tarptautinés privatinés teisés normos, taikymas konkre€ioje byloje

nepazeisty suinteresuoty asmeny teisiy, iSplaukianciy 1§ ES pirminés teisés, jy
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teisety likes¢iy ir interesy. Siuo tikslu iki bus pakeistas (jei bus pakeistas)
CPK 810 straipsnio 1 dalies 6 punktas Lietuvos teismams sitlytina aiskinti
nacionalines  tarptautinés  privatinés teis€s normas kaip  vienaSales

(t. y. apibréziancias tik lex fori taikymo sritj);

b) tais atvejais, kai ginCo santykiai su uzsienio elementu patenka j ES pirminés teisés
taikymo sritj, Lietuvos teismams patartina itin atsargiai taikyti vieSosios tvarkos ir
fraude a la loi islygas, kuriy apimtis dél ES pirminés teisés jtakos itin susiauréjo.
Kitaip sakant, atsisakydami pripazinti asmens teisinj statusg ar jo teise, teisétai
suteikta ar jgyta kitoje valstybéje naréje, Lietuvos teismai turi jvertinti, ar SiS

atsisakymas bus suderinamas su ES pirmine teise;

C) galiausiai tais atvejais, kai, nagrinéjant gin¢g su uzsienio elementu, patenkantj j
ES pirminés teisés taikymo sritj, reikia spresti asmens pilietybiy kolizijas,
Lietuvos teismams sitilytina vienodai atsizvelgti j visas suinteresuoty asmeny
turimas pilietybes ir teises, kurias Sie asmenys, kaip atitinkamy valstybiy pilieciai,
yra jgije ar siekia jgyti, o ne taikyti Lietuvos, kaip teismo buvimo vietos valstybés
ar efektyvios pilietybés valstybés, pilietybés pirmenybés principus, kuriy
taikymas neretai pazeis ES pirming teis¢. Kitaip sakant, sitlytina vadovautis
taisyklémis, kurias unilateralizmo atstovai taiko uZsienio valstybiy teisés
pozityviosioms kolizijoms spresti, kadangi: a) $iy taisykliy taikymas pirmiausia
nukreiptas ] asmens teisinio statuso uztikrinima; b) kaip tai iSplaukia i§ ESTT
praktikos, jy taikymas visada atitiks ES teis¢. Maza to, jei asmens pilietybés
valstybés suteiké asmeniui, kaip pilieCiui, skirtingas teises, Lietuvos teismai,
spresdami pilietybiy kolizija, turéty atsizvelgti 1 asmens interesg (kuris gali biiti
iSreikStas ir konkliudentiniais veiksmais) i§saugoti vieng ar kit teise, vieng ar kitg
teisinj statusg. Kitaip sakant, ypatingas démesys, sprendziant asmens teisinio
statuso, jgyto kitoje ES valstybé¢je nar¢je, pripazinimo klausima, turéty biti

skiriamas privaciy asmeny teiséty liikesciy vertinimui.

4. Lietuvos teisés doktrinai Sios disertacijos autoré, kuri tik nedrasiai praveré ES
pirmingés teisés jtakos vienam i§ daugelio valstybiy nariy tarptautinés privatinés teisés

jrankiy analizés duris, rekomenduoja plétoti tyrimus kitose ES pirminés teisés
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sgveikos su valstybiy nariy tarptautine privatine teise srityse, kurios $ioje disertacijoje
nenagrinétos ar paliestos tik netiesiogiai. Pavyzdziui, biity galima tirti ES pirminés
teisés jtakg imperatyvioms normoms, lois de police, vieSosios tvarkos islygos
turiniui, lex fori statuso ar S$aliy autonomijos principo taikymo tarptautinéje
privatinéje teiséje srities pokyCiams. Taip pat sililytina nagrinéti ES antrinés teisés
aktuose jtvirtinty valstybéms naréms ir privatiems asmenims privalomy ir
neprivalomy, pvz., Pasililymo de¢l Bendrosios Europos pirkimo-pardavimo sutarciy
teisés (angl. Proposal for CESL), taisykliy tarpusavio santykj ir jy santykj su
valstybiy nariy vidaus teiséje jtvirtintomis tarptautinés privatin€s teisés normomis.
Galiausiai rekomenduotina plétoti lyginamgjag ES pirminés teisés ir tarptautiniy
7mogaus teisiy apsaugos instrumenty ir, zinoma, ESTT ir EZTT praktikos jtakos
valstybiy nariy tarptautinei privatinei teisei, kuri, autorés nuomone, sutampa daugeliu

aspekty, analize.

Disertacijos ginamieji teiginiai

1. ES pirminé teis¢ neabsorbuoja ir nesuvienodina visy valstybiy nariy daugiasaliy
tarptautinés privatinés teisés normy: ES pirminéje teiséje néra jokiy paslépty
tradiciniy koliziniy taisykliy ir i§ jos negali biiti iSvestos sui generis kolizinés
taisyklés, kurios pakeisty visas ES antrinés teisés aktais kol kas nesuvienodintas
valstybiy nariy daugiaSales tarptautinés privatinés teisés normas, taikomas

tarpvalstybinése situacijose, patenkanciose j ES pirminés teisés taikymo srit;.

2. Daugiasaliy tarptautinés privatinés teisés normy specifiné struktiira ir tradiciskai
joms priskiriami pozymiai nepaneigia potencialios ES pirminés teisés jtakos Sioms
normoms. PrieSingai — atsizvelgiant ] tai, kad daugiasaliy tarptautinés privatinés
teisés normy taikymas tam tikrais atvejais turi esminés jtakos gin¢o sprendimui, ir |
tai, kad ESTT praktikoje jtvirtinta labai plati laisvo judéjimo ribojimo samprata,
valstybiy nariy daugiaSalés tarptautinés privatinés teisés normos turi buti jtrauktos j

nacionalinés teisés normy atitikties ES pirminei teisei vertinimo apimt;.

3. Kitaip nei ES antrin¢ teis¢, ES pirminé teis¢ neturi jtakos nei valstybiy nariy
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daugiasaliy tarptautinés privatinés teisés normy apimciai, nei sgsajos kriterijui
(ry$iui): pirma, nacionaliniai teismai neprivalo ginco santykiy su uzsienio elementu,
patenkanciy j ES pirminés teisés taikymo sritj, kvalifikuoti pagal ES pirminés teisés
kategorijas; antra, valstybiy nariy daugiaSalése tarptautinés privatinés teisés normose
jtvirtinti skirtingi sgsajos kriterijai — pilietybé ir gyvenamoji vieta, reali buveiné ir
inkorporavimo principas — ES pirminés teisés pozitriu yra lygiaveréiai, o jy
jtvirtinimas nacionalinéje teiséje per se nepazeidzia ES pirminés teisés. Kitaip
sakant, ES pirminé teisé nedraudzia diferencijuoti taikyting teise pagal suinteresuoto
asmens pilietybe, nors ir draudzia diferencijuoti sqsajos kriterijy, t. y. skirtingai
taikyti teismo buvimo vietos valstybés daugiasales tarptautinés privatinés teisés

normas, remiantis suinteresuoto asmens pilietybe.

ES pirminé teis¢, nors ir nepakeiia valstybiy nariy daugiaSaliy tarptautinés
privatineés teisés normy struktiiros, paveikia $iy normy taikymg. Tiesa, ES pirminés
teisés jtaka pasireiSkia skirtingai, atsizvelgiant j tai, ar daugiaSales tarptautinés
privatings teisés normas taiko kilmés ar priimancioji valstybé naré, o jmoniy teisés
srityje — ir j tai, ar jmoné, kuri siekia pasinaudoti jsisteigimo laisve, nori i$saugoti
kilmés valstybés jmonés statusg. Jei tais atvejais, kai daugiaSales tarptautinés
privatinés teisés normas taiko kilmés valstybé, ES pirmings teisés jtaka yra neZymi,
tai tais atvejais, kai jas taiko priimancioji valstybé naré, $i jtaka yra revoliuciné. ES
pirminé teis¢ neutralizuoja priimanciosios valstybés narés daugiaSale kolizing
taisykle praktiskai visose fizinio asmens ir jmongs teisinio statuso, teisétai jgyto
kitoje valstybéje nar¢je pripazinimo situacijose. Tokiu biidu ES pirminé teisé
susiaurina priimanciosios valstybés narés daugiaSaliy koliziniy taisykliy funkeijg iki

lex fori tarptautinio taikymo srities apibrézimo.

ES pirminé teisé¢ apriboja valstybiy nariy teis¢ taikyti tradicinius pilietybiy kolizijy
sprendimo principus, ordre public ir fraude a la loi institutus tais atvejais, Kkai
sprendziamas asmens teisinio statuto, teisé€tai jgyto kitoje valstybéje naréje,
pripazinimo klausimas, tokiu biidu skatindama ne tik legislatyving konkurencijg tarp
valstybiy nariy ir laipsniSka Saliy autonomijos (taikytinos teisés pasirinkimo)
principo taikymo srities iSplétimg valstybiy nariy tarptautingje privatinéje teis¢je, bet

ir uzdrausdama valstybéms naréms reikalauti, kad teisinis santykis ar situacija,
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sukurti taikant vienos valstybés narés teise, biity glaudziausiai susije su pastarosios

valstybés teisés sistema.

ES pirminés teisés jtaka valstybiy nariy daugiaSaliy tarptautinés privatinés teisés
normy taikymui, t. y. valstybiy nariy tarptautinei privatinei teisei siaurgja prasme,
neiSvengiamai paveikia ir kolizinj taikytinos teisés nustatymo metoda, t. .
tarptauting privating teis¢ placigia prasme. Integracinio imperatyvo jterpimas j
kolizin] metodg sugriauna visg §io metodo viding logika, lemia jo asimetrijg ir
neleidzia pasiekti jo tikslo, todél kolizinis metodas nebegali biiti taikomas teisei,
taikytinai situacijoms su uZsienio elementu, patenkancioms j ES pirminés teisés
taikymo srit], nustatyti. O vienintelis ES kontekste tinkamas tarptautinés privatinés
teisés metodas, kuris, tikétina, laipsniSkai pakeis Siuo metu valstybése narése

dominuojantj kolizinj metoda, yra vienasalis (unilateralizmas).
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