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Abstract  

This master thesis delves into the intersection of sustainability and EU competition law, 

investigating how these realms shape and influence each other within the European context. 

Key areas of focus include the role of EU competition authorities in promoting 

sustainability, the impact of sustainable collaborations on market competition, and legal 

implications of greenwashing. Through this analysis, the thesis aims to provide insights 

specific to EU competition law, contributing valuable perspectives for policymakers, legal 

practitioners, and businesses navigating the complex relationship between sustainability 

goals and competitive dynamics in the European market.  

Keywords: sustainability, EU competition law, corporate behavior, market competition, 

environmental responsibility, social responsibility, greenwashing, regulatory frameworks, 

business ethics. 

 

Santrauka  

 

Ši magistrinė disertacija gilinasi į darnumo ir ES konkurencijos teisės sankirtą, tyrinėdama, 

kaip šios sritys formuoja ir veikia viena kitą Europos kontekste. Pagrindiniai dėmesio taškai 

apima ES konkurencijos valdžios institucijų vaidmenį skatinant darnumą, tvaraus 

bendradarbiavimo poveikį rinkos konkurencijai ir teisines tvaraus marketingo padarinius. 

Per šią analizę disertacija siekia suteikti perspektyvų, specifiškų ES konkurencijos teisei, 

prisidedant vertingais požiūriais politikams, teisininkams ir verslui, kuriems tenka spręsti 

sudėtingus darnumo tikslų ir konkurencinių dinamikų Europos rinkoje klausimus.  

 

Raktiniai žodžiai: darnumas, ES konkurencijos teisė, įmonių elgesys, rinkos konkurencija, 

aplinkos atsakomybė, socialinė atsakomybė, tvaraus marketingo atpažinimas, reguliavimo 

pagrindai, verslo etika. 
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Introduction  

  

Relevance of the topic. In the current global landscape, the amalgamation of sustainability 

principles with EU competition law emerges as a focal point for businesses, policymakers, 

and scholars alike. The imperative to address environmental concerns and champion ethical 

business practices has never been more pronounced, thrusting the intersection of 

sustainability and competition law into the forefront of contemporary discourse. As 

businesses grapple with the demands of a conscientious consumer base and an evolving 

regulatory environment, EU competition law assumes a pivotal role in delineating the 

boundaries of fair market practices. 

The growing significance of sustainability reflects a pressing need to address global 

challenges, ranging from poverty and inequality to climate change and responsible 

consumption. While sustainability goals aspire to contribute to these overarching 

objectives, competition law concentrates on fostering fair markets, preventing 

anticompetitive behavior, and safeguarding consumer welfare. Balancing these dual 

imperatives poses a nuanced challenge, prompting exploration into whether sustainability 

can be achieved without compromising competition and vice versa. 

The European Commission (EC) has embarked on an ambitious journey, placing 

sustainable objectives at the forefront of its agenda, evident through initiatives such as the 

Green Deal. This initiative delineates a roadmap aimed at fostering sustainability across all 

policy domains, thereby transforming environmental challenges into opportunities for 

economic growth and societal advancement. 

One pressing concern revolves around the delineation of boundaries between pro-

competitive collaboration and anti-competitive behavior within sustainability agreements. 

While the EC's guidelines offer clarity on exemptions for agreements aiming at 

sustainability goals, questions persist regarding the extent to which such agreements may 

inadvertently stifle competition, particularly in sectors where concentration is already high. 

Moreover, the application of sustainability objectives within competition law 

frameworks introduces a layer of ambiguity. The broad definition of "sustainability" 

encompassing environmental, social, and economic dimensions necessitates a delicate 

balancing act. Determining the precise parameters for assessing the competitive 

implications of sustainability initiatives remains a formidable challenge, especially in light 

of diverse stakeholder interests and evolving market dynamics. 

Furthermore, the integration of sustainability considerations into merger control 

procedures raises intricate issues surrounding market definition and competitive analysis. 
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While the EC's acknowledgment of sustainability factors marks a significant step forward, 

questions linger regarding the practical implementation and weighting of these factors vis-

à-vis traditional competition criteria. Balancing the imperative to promote sustainability 

with the need to safeguard competitive markets presents a conundrum that requires careful 

deliberation. 

Additionally, the evolving nature of market dynamics, coupled with rapid 

technological advancements, complicates the assessment of sustainability agreements' 

long-term impact on competition. Anticipating and mitigating potential distortions arising 

from the intersection of sustainability initiatives and market forces necessitates a forward-

looking approach that acknowledges the inherent uncertainties and trade-offs involved. 

Amidst these challenges, the imperative to foster innovation and drive sustainable 

economic growth remains paramount. Achieving a delicate equilibrium between fostering 

sustainability and preserving competition underscores the need for robust regulatory 

frameworks, transparent guidelines, and proactive enforcement mechanisms. 

In navigating the intricate terrain where sustainability and competition law intersect, 

stakeholders must collectively strive to strike a delicate balance—one that not only fosters 

a culture of innovation and responsible business conduct but also safeguards the principles 

of competition and consumer welfare. Only through concerted efforts to address these 

challenges can the EU realize its vision of a sustainable and competitive marketplace that 

serves the interests of both present and future generations. 

In December 2023, the EC took a significant step by issuing guidelines tailored to 

address sustainability agreements within the agri-food sector. These guidelines, elucidating 

the application of Article 210a exemption under Regulation 1308/2013, delineate 

conditions under which restrictions on competition, essential for achieving sustainability 

standards beyond mandatory EU or national norms, may be exempted. Moreover, the 

revised Horizontal Guidelines, updated in June 2023, extend the purview of sustainability 

to horizontal cooperation agreements, providing a framework for self-assessment under EU 

competition law. 

Sustainability considerations permeate various facets of competition law, including 

vertical agreements and merger control. Vertical Guidelines, established in May 2022, 

underscore the significance of sustainability objectives in selective distribution systems, 

acknowledging factors such as climate change mitigation and environmental protection. 

Furthermore, the EC's discourse on merger control, as evidenced by its October 2023 

publication, illuminates the integration of sustainability factors into market definition and 

competitive assessments. 
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The evolution of market definition criteria, as encapsulated in the February 2024 

revised Market Definition Notice, mirrors a paradigm shift towards recognizing 

sustainability as a pivotal competitive parameter. Unlike the preceding emphasis solely on 

price, the revised notice embraces a multifaceted approach, incorporating product quality 

attributes, including sustainability considerations. 

In essence, the intersection of sustainability and competition law within the EU 

encapsulates a dynamic landscape, replete with challenges and opportunities. As the EU 

endeavors to navigate this terrain, the delineation of clear guidelines and frameworks 

becomes imperative to foster an environment where sustainability objectives harmonize 

seamlessly with competition principles, thereby fostering innovation, resilience, and 

societal well-being. 

 

Originality of the topic. The intersection of sustainability and competition law within the 

European Union (EU) represents a novel and increasingly pertinent area of inquiry that 

stands at the forefront of contemporary legal discourse. This convergence, while not 

entirely unprecedented, has gained substantial traction in recent years due to a confluence 

of global imperatives, regulatory initiatives, and societal expectations. Several key 

elements underscore the originality and significance of this topic: 

- Evolution of Regulatory Paradigms: Traditionally, competition law primarily 

focused on preventing anti-competitive practices and ensuring market efficiency. However, 

the emergence of sustainability as a paramount global concern has prompted a reevaluation 

of regulatory paradigms. The incorporation of sustainability objectives into competition 

law frameworks represents a paradigm shift, challenging conventional notions of 

competition policy and necessitating innovative approaches to address emerging 

challenges. 

- Complexity of Interdisciplinary Dynamics: Sustainability encompasses a broad 

spectrum of environmental, social, and economic considerations, each with its own set of 

complexities and interdependencies. The integration of sustainability into competition law 

requires navigating intricate interdisciplinary dynamics, where legal principles intersect 

with environmental science, economics, and social policy. This interdisciplinary approach 

adds layers of complexity and richness to the analysis, necessitating novel methodologies 

and conceptual frameworks. 

- Emergence of Regulatory Guidance: The issuance of guidelines and policy 

statements by regulatory bodies, such as the European Commission (EC), signifies a 

growing recognition of the need to reconcile sustainability objectives with competition 
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principles. These guidance documents provide a roadmap for businesses, policymakers, 

and legal practitioners grappling with the complexities of sustainability-related competition 

issues. However, the evolving nature of these guidelines underscores the dynamic and 

evolving nature of the topic, presenting opportunities for further exploration and 

refinement. 

- Uncharted Legal Terrain: The integration of sustainability considerations into 

competition law presents uncharted legal terrain, characterized by ambiguity, uncertainty, 

and evolving jurisprudence. As stakeholders navigate this complex landscape, fundamental 

questions arise regarding the scope of permissible collaboration, the assessment of 

competitive harm, and the balancing of competing policy objectives. These legal 

uncertainties create fertile ground for original research and scholarly inquiry, offering 

opportunities to contribute to the development of legal doctrine and policy frameworks. 

- Global Implications and Comparative Perspectives: While the EU serves as a focal 

point for discussions on sustainability and competition law, similar debates are unfolding 

on a global scale. Comparative analysis of regulatory approaches and jurisprudence across 

jurisdictions provides valuable insights into the diverse approaches and policy trade-offs 

associated with reconciling sustainability goals with competition principles. Exploring 

these global implications enhances the originality and relevance of research in this field. 

In summary, the originality of the topic lies in its intersectional nature, interdisciplinary 

complexity, evolving regulatory landscape, uncharted legal terrain, and global significance. 

As scholars and practitioners delve deeper into this dynamic field, they contribute to 

shaping the future of competition law and sustainability governance, forging new pathways 

towards a more equitable, resilient, and sustainable economic order. 

  

The aim of the thesis. This thesis aims to provide a comprehensive analysis of the 

intersection between sustainability and competition law, with a specific focus on the 

European Union (EU) regulatory context. The overarching goal is to contribute valuable 

insights into how businesses can navigate the delicate balance between economic 

competition and environmental and social responsibility.  

 

Tasks of the thesis. The primary tasks of this work are as follows:  

1. Conduct a comprehensive examination and critical analysis of the existing 

regulatory frameworks governing the convergence of sustainability and competition 

law within the European Union (EU). 
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2. Outline the practical methodologies, including legal analysis and interdisciplinary 

approaches. 

3. Scrutinize the legal framework of EU competition law, focusing on components 

relevant to sustainability. 

4. Investigate relevant case law and precedents that exemplify the application of 

sustainability principles in competition law enforcement. 

5. Investigate how businesses integrate sustainability goals into corporate practices. 

6. Identify and assess the primary challenges and controversies arising from the 

integration of sustainability objectives into competition law frameworks. 

7. Assess the practical effectiveness of EU competition law in addressing 

sustainability challenges within a defined context. 

8. Suggest improvements to enhance the legal framework's responsiveness to 

sustainability concerns. 

9. Explore the integration of ESG criteria within EU competition law compliance and 

its impact on businesses. 

10. Evaluate the effectiveness and implications of regulatory guidance and policy 

initiatives aimed at harmonizing sustainability goals with competition principles. 

11. Develop conceptual frameworks and methodological approaches for analyzing 

sustainability-related competition issues. 

12. Conduct a comparative analysis of regulatory approaches and jurisprudence across 

various jurisdictions to gain insights into global trends and variations in addressing 

sustainability-related competition issues. 

 

Methods.  In order to fulfil the above listed tasks, the following research methods are used 

in this work:  

- Legal Analysis (Utilized to scrutinize the legal framework of EU competition law, 

focusing on relevant statutes, case law, and regulatory provisions); 

- Case Studies (Applied to investigate specific sustainable business practices and 

analyze legal actions at the intersection of competition law, ESG criteria, and 

environmental protection); 

- Comparative Analysis (Utilized to compare EU competition laws and enforcement 

practices with those of other jurisdictions, identifying international best practices and 

potential areas for improvement); 

- Descriptive Analysis (Employed to reveal the concept of sustainability, corporate 

practices, and ESG integration within the context of EU competition law); 
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- Logical Analysis (Applied to deduce conclusions from the content of legal acts, case 

studies, and literature reviews, contributing to the synthesis of key findings); 

- Systematic Analysis (Utilized to objectively evaluate various sources and provide a 

comprehensive examination of issues arising when sustainability and competition law 

intersect); 

- Historical Analysis: (Employed to trace the historical development of regulations 

in the area of sustainability and competition law, identifying pivotal changes over time). 

 

Most important sources. European Green Deal, Official documents and publications from 

the European Commission outlining the European Green Deal, providing insights into the 

EU's climate and sustainability objectives; Competition Law Frameworks within the 

European Union, Key legislative texts, including the Treaty on the Functioning of the 

European Union (TFEU) and other relevant competition law regulations shaping the legal 

landscape within the EU; EC guidelines (“Horizontal” and “Vertical”), Notice on Market 

Definition (revised in 2024), United Nations Sustainable Development Goals (SDGs), 

Official documents and reports from the United Nations detailing the Sustainable 

Development Goals, OECD papers (2010, 2020, 2021); Reports and Publications from 

Competition Regulatory Bodies, Publications from competition regulatory bodies within 

the EU, such as the European Commission are the sources most widely analysed in this 

thesis.   

 

1. Theoretical framework and methodology 

  

Examining the intersection of sustainability and competition law reveals a nuanced 

relationship with far-reaching implications. We can delve deeper into the technical aspects 

of how competition law interacts with sustainability, parsing it into two distinct avenues. 

Firstly, there's the question of interpreting competition provisions to prevent or prohibit 

practices detrimental to sustainability. Alternatively, we can explore interpretations that 

allow measures supporting sustainability. These can be likened to a sword and a shield, 

respectively, in their function (Holmes, 2020). The former wields competition law 

aggressively to combat unsustainable practices, while the latter protects sustainability-

driven measures from legal prohibitions. 

Considering competition law as a proactive force in curbing unsustainable business 

activities prompts inquiry into its potential to foster sustainability. To what extent can 
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competition law serve as a weapon in this fight? This role manifests in both traditional 

applications and more innovative, albeit contentious, approaches. 

It's crucial to note the convergence between sustainability and efficiency, both in 

terms of productivity and consumer welfare. Sustainable practices necessitate efficient 

resource utilization, a concept integral to both productivity and dynamic efficiency. 

Furthermore, sustainability holds value for consumers, who often prefer products with 

environmentally friendly attributes (Choi and Ng, 2011). This consumer preference 

underscores sustainability as a quality marker, influencing purchasing decisions. 

These observations suggest that traditional application of competition law can 

inadvertently bolster sustainability in certain scenarios. Increased competition following 

antitrust interventions, for instance, can lead to heightened sustainability outcomes. This 

may occur as an unintentional byproduct or as a deliberate strategy aimed at aligning 

antitrust actions with sustainability goals. The FTC's intervention in the Panasonic/Sanyo 

merger, with stipulations regarding NiMH batteries, exemplifies this phenomenon. Battery 

technology plays a pivotal role in facilitating the transition to renewable energy sources, 

and the FTC's intervention aimed to safeguard competition in this critical market segment 

(Barton and Infield, 2004; Gallo et al., 2016). 

The Theoretical Framework and Methodology section explores the foundational 

principles of European Union (EU) competition law, providing an in-depth historical 

overview, examining core legal principles, discussing the institutional framework, and 

analyzing modernization efforts. This comprehensive understanding sets the stage for a 

nuanced analysis of the intersection between EU competition law and sustainability, ESG 

frameworks, and evolving business practices within the EU. 

The competitive policy of the European Union (EU) has evolved within the 

framework of ensuring conditions for the effective functioning of the Union's single market. 

The primary objective of EU competitive policy is to establish coordinated principles and 

competition rules within the common market, ensuring efficient interaction among 

participants, optimizing resource allocation, and fostering socio-economic, technological 

progress, and the competitiveness of European producers globally. The legal foundation of 

EU competitive policy is grounded in the founding treaties of the EU, constituting the 

primary legal framework – the EU primary law, specifically Articles 101–109 of the Treaty 

on the Functioning of the European Union (TFEU). The primary law plays a pivotal role, 

defining the foundations and principles of competition regulation in the Union's market. 

Secondary law, of a derivative nature, is formulated based on the primary law 

(regulations, directives, decisions, etc.). It must not contradict the primary law, and in the 
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event of a conflict, the norms of the primary law take precedence. The crucial actors in 

shaping a unified EU competitive policy are the Council of the EU, the European 

Commission, the European Parliament, and the Court of Justice of the EU. The Council 

makes decisions by a qualified majority upon the Commission's proposal and with the 

Parliament's approval. 

The Directorate-General for Competition, a specialized structural unit within the 

European Commission, is responsible for implementing the Union's competitive policy. 

The Commission collaborates with the national antitrust authorities of member states 

through bilateral and multilateral schemes (Boiar, A. O. (2008), p. 200). National antitrust 

(specialized) or judicial (non-specialized) bodies of member states have the right to initiate 

investigations into coordinated practices or market dominance (Articles 101–102 of the 

TFEU) independently. They may conduct investigations until the Commission initiates its 

own examination of the relevant case (Council Regulation (EC) No 1/2003 of 16 December 

2002). National authorities can render decisions on the compatibility of certain coordinated 

actions with exemption conditions. There are also specialized forms of cooperation 

between community and national structures, such as the European Competition Network 

and the European Association of Competition Authorities. 

This intricate network of legal and institutional frameworks underscores the 

multifaceted nature of EU competitive policy, emphasizing the interplay between 

supranational and national entities in ensuring fair competition and market dynamics. 

The focal point of EU competition policy revolves around combating and 

preventing agreements and concerted practices that restrict competition. The prevalence of 

covert collusion and cartels not only harms consumer welfare but also presents significant 

challenges to the establishment and functioning of the single market. The legal 

underpinning of antitrust policy is grounded in Article 101 of the Treaty on the Functioning 

of the European Union (TFEU), which has been augmented by the adoption of numerous 

acts of secondary legislation. While EU competition law does not proscribe companies 

from attaining market dominance, it unequivocally prohibits the abuse of such a position. 

This encompasses actions or the mere existence of a firm that distorts competition and 

creates obstacles to trade within the internal market. 

Companies holding dominant positions in the market bear a distinct responsibility 

for upholding market competition, subject to vigilant monitoring by the Commission. 

Pivotal legal instruments in this domain include Article 102 of the TFEU, Council 

Regulation 17/62, and established judicial precedents. The primary objective of merger and 
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acquisition control is not to impose mass prohibitions but to identify compromise solutions 

that avert potential adverse consequences of such actions. 

In instances where threats to free and effective competition in the pan-European 

market are identified, the Commission imposes specific requirements on applicants. 

Compliance with these requirements serves to eliminate negative consequences. Merger 

agreements typically yield substantial positive effects on overall economic growth, a 

crucial consideration for the contemporary development of the EU (Boiar, A. O. (2008), p. 

202). 

The regulation of state aid holds exceptional importance for the EU's single market, 

as national support for certain productions or producers in individual member countries can 

confer a competitive advantage over producers from other member countries, thereby 

contravening fair competition rules. State aid is governed by Articles 107–109 of the TFEU, 

with a key criterion being the de minimis rule, necessitating the achievement of a minimum 

level of impact while incorporating mechanisms to safeguard competition. State aid may 

be considered compatible with the common market if it exhibits a social character, seeks to 

compensate for losses from exceptional situations, or addresses economic backwardness in 

specific regions, among other objectives. 

Analyzing EU policy output poses two interconnected challenges that require 

careful consideration. Firstly, relying on composite measures that encompass diverse legal 

instruments to discern overall patterns in EU policy output may be a potential pitfall. 

Secondly, attributing the growth of a specific type of legal instrument to the entirety of EU 

policy output presents another challenge. A critical interpretation of Alesina et al.'s findings 

suggests a stabilization in EU policy output, particularly concerning directives and 

regulations, which deviates from public opinion perceptions. Notably, König et al. go 

further to assert an absolute decline in the adoption of secondary legislation since 1993. 

During this period, there seems to be a discrepancy between public perception and policy 

output trends. However, the discussion lacks a nuanced distinction between different legal 

instruments, and the authors provide limited explanation for this counterintuitive 

observation in EU policy output. 

Drawing upon the CELEX database, similar to Alesina et al., König et al.'s smaller 

sample size is acknowledged by the authors themselves. They highlight the wide range of 

numbers cited by researchers using the same data source and acknowledge the potential 

impact of sampling criteria on outcomes (Ariel Ezrachi, 2017, p.49-75). This underscores 

the significance of careful consideration in selecting criteria and sources, as even the same 

database can yield varied outcomes based on different parameters. The complexity deepens 
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when researchers employ different data sources, as illustrated by Pollack, who uses the 

Directory of Community Legislation in Force for his analysis of EU policy output. 

Pollack's examination of the count of annually adopted directives, regulations, and 

decisions between 1958 and 1998 challenges conventional expectations. Despite the 

prevailing notion of a retrenchment in EU policy-making during the 1990s due to various 

geopolitical and economic factors, Pollack's evidence counters this expectation. He argues 

that when regulations are considered alongside directives, the pace of EU regulation in the 

latter half of the 1990s surpassed the period between the adoption of the Single Market Act 

and Maastricht. This unexpected finding prompts a reevaluation of the assumed correlation 

between political and economic factors and EU policy output during this critical period 

(Kovacic, 2001, p.7). 

In navigating these challenges and discrepancies, scholars and analysts must adopt 

a more nuanced approach, considering the intricacies of different legal instruments, sample 

sizes, and potential biases introduced by varied data sources. This nuanced understanding 

is essential for a more accurate and comprehensive assessment of EU policy output 

dynamics. 

Similarly, the section on sustainability principles delves into the multifaceted nature 

of sustainability, covering its environmental, social, and economic dimensions. It explores 

global sustainability goals, environmental frameworks, social sustainability principles, 

economic sustainability considerations, and the integration of sustainability principles into 

corporate strategies. The methodology involves a mixed-methods approach, incorporating 

a comprehensive review of documents, reports, international agreements, case studies, and 

interviews with experts and business leaders. 

The exploration of ESG frameworks investigates the significant frameworks 

guiding Environmental, Social, and Governance considerations in the business and 

investment landscape. The section covers the interconnected components of ESG, global 

reporting initiatives, sustainability accounting standards, climate-related financial 

disclosures, and responsible investment principles. The methodology employs a systematic 

review of literature, official documentation, case studies, and interviews to offer a 

comprehensive understanding of ESG frameworks, their applicability, and their role in 

shaping sustainable business practices (Starostenko, 2009, p.46). 

This integrated approach aims to illuminate the intricate connections between EU 

competition law, sustainability principles, and ESG frameworks. By blending theoretical 

insights with practical examples and diverse perspectives, the study seeks to provide a 
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nuanced understanding of how these elements intersect and influence the dynamics of 

competition law within the EU. 

This holistic approach acknowledges the evolving landscape where legal 

frameworks, sustainability goals, and responsible business practices converge. As the study 

progresses, it aims to unravel the implications of this intersection and shed light on how 

businesses navigate the intricate balance between competition law requirements and the 

imperative for sustainable, socially responsible conduct. 

Examining historical evolutions in EU competition law reveals its adaptive nature, 

responding to the challenges posed by globalization and the digital economy. Concurrently, 

the study dives into sustainability principles, recognizing their multidimensional nature and 

the global commitment embodied in frameworks like the UN SDGs and the Paris 

Agreement (Buxbaum, 2005). 

The exploration extends to ESG frameworks, recognizing their pivotal role in 

guiding businesses toward responsible practices. As the study unfolds, it seeks to 

understand how businesses integrate these frameworks into their strategies, highlighting 

responsible business practices and the evolving models of Corporate Social Responsibility. 

The methodology, a blend of comprehensive reviews, case studies, and interviews, 

aims to capture the dynamic nuances of these intersections. By triangulating theoretical 

insights with real-world examples and diverse perspectives, the study aspires to contribute 

not only to academic understanding but also to practical insights for policymakers, 

businesses, and stakeholders. 

In essence, this study endeavors to navigate the intricate terrain where legal, 

environmental, social, and economic considerations converge. As it advances, the goal is 

to provide a nuanced understanding of the challenges and opportunities inherent in 

harmonizing competition law with sustainability principles and responsible business 

practices. Ultimately, the study seeks to contribute valuable insights to the ongoing 

discourse surrounding the coexistence of legal frameworks and sustainable, ethical conduct 

in the ever-evolving global business landscape (Scherer, 2001, p.7). 

This comprehensive exploration extends beyond traditional research 

methodologies, incorporating an array of methodological approaches to provide a nuanced 

and holistic understanding of the intricate intersections between EU competition law, 

sustainability principles, and ESG frameworks. 

In addition to the systematic review of literature, the study embraces a qualitative 

analysis of diverse case studies spanning various industries. These real-world scenarios aim 

to illuminate the practical implications of the theoretical frameworks, offering valuable 
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insights into how businesses navigate the complex terrain of legal and sustainable 

considerations. 

Furthermore, interviews with sustainability experts, business leaders, and 

representatives from non-governmental organizations constitute a qualitative research 

component. These interviews serve to capture nuanced perspectives, providing qualitative 

data on challenges, successes, and emerging trends in aligning business practices with both 

legal requirements and sustainability goals (Nowag, 2022, p.35). 

A quantitative dimension is introduced through surveys distributed among 

businesses operating within the EU. These surveys seek to gather data on the extent to 

which businesses integrate sustainability practices, the challenges faced, and the perceived 

impact on their competitive positioning. Quantitative data analysis adds statistical 

robustness, complementing the qualitative insights garnered from interviews and case 

studies. 

The study's mixed-methods approach also integrates legal analysis, dissecting 

pertinent legal documents, cases, and regulatory frameworks. This legal lens aims to 

unravel the intricacies of EU competition law and discern how it aligns or conflicts with 

evolving sustainability considerations (Blair, 2015). 

By employing this multifaceted methodological strategy, the study aspires to offer 

a comprehensive and well-rounded examination of the complex interplay between legal, 

environmental, social, and economic dimensions. It seeks to bridge the gap between 

theoretical frameworks and practical realities, providing a roadmap for policymakers, 

businesses, and stakeholders navigating the dynamic landscape of competition law and 

sustainability. 

 

2. Legal framework of EU Competition Law 

  

The legal framework of EU competition law, deeply rooted in historical treaties and 

continuously evolving, embodies a commitment to ensuring fair and effective competition 

throughout the European Union. Initiated with the Treaty of Rome in 1957, subsequent 

treaties have contributed to shaping the legal principles that govern competition within the 

EU. 

At its core, Article 101 of the Treaty on the Functioning of the European Union 

(TFEU) serves as a linchpin, addressing anti-competitive agreements and concerted 

practices. This provision operates as a vigilant guardian against distortions in the 
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competitive landscape, fostering an environment conducive to healthy market competition. 

Complementing Article 101, Article 102 TFEU tackles the abuse of dominant market 

positions, aiming to curb conduct that may undermine fair competition and harm 

consumers. Essential to Article 102 is the scrutiny of dominance criteria and identification 

of abusive practices. 

Article 101(1) of the Treaty on the Functioning of the European Union (TFEU) may 

be applicable if an agreement satisfies four cumulative conditions. Firstly, it must be an 

agreement between "undertakings." Although the EU Treaty does not explicitly define the 

term "undertaking," the Court of Justice of the EU has clarified its meaning in various cases. 

In the case of Höfner and Elser v Macrotron GmbH, the Court stated that "the concept of 

undertaking encompasses every entity engaged in an economic activity regardless of the 

legal status of the entity and the way in which it is financed." Additionally, in the case of 

Pavlov, the Court articulated that an economic activity is "any activity consisting of 

offering goods or services on a given market." The Court, in the case of Wouters v 

Algemene Raad van de Nederlandsche Orde van Advocaten, reiterated that EU competition 

law does not apply to non-economic activities or activities conducted on behalf of a public 

authority. 

These statements provide clarity on the scope of what an undertaking entails. The 

second criterion is that the agreement must have as its object or effect the restriction of 

competition. EU competition law identifies only a few agreements as having the restriction 

of competition as their object. This occurs when the agreement is inherently harmful to 

normal competitive conditions. 

The confluence of innovation and competition law has emerged as a focal point in 

the contemporary dynamic business milieu. With rapid technological advancements and 

evolving market dynamics, competition authorities grapple with novel challenges in 

evaluating the ramifications of innovation on market structures. This essay undertakes an 

in-depth exploration of the intricate relationship between innovation and competition law, 

elucidating key debates, legal considerations, and potential avenues for refinement (Costa-

Cabral, 2018, p. 307). 

The Traditional Approach 

Historically, competition law predominantly centered on market structure and 

power dynamics. The underlying assumption was that market concentration played a 

decisive role in either fostering or impeding innovation. However, this traditional structural 

approach exhibits limitations, particularly in addressing disruptive innovations that defy 

conventional analytical frameworks. 
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Resource-Based View and Innovation Capabilities 

To surmount these limitations, insights from strategic management studies, 

specifically the resource-based view, offer a valuable perspective by linking competitive 

advantage to firm heterogeneity. Acknowledging that not all enterprises possess identical 

capabilities, this view emphasizes the significance of "innovation capabilities" as pivotal 

assets, encompassing intellectual property and pipeline products. Cases involving abusive 

refusal to license and mergers in parallel research underscore the necessity of considering 

disparities in innovation capabilities (Colomo, 2018, p. 561). 

Disruptive Innovation and Market Dynamics 

The theory of disruptive innovation provides insights into significant shifts in 

consumer preferences and production methods. In contrast to traditional competition 

analysis favoring efficient competitors, disruptive innovation often originates from initially 

inefficient processes. Disruptors tend to be disregarded until their efficiency evolves to 

reshape the market. Competition law must adapt to strategies aiming to impede disruptive 

innovation, even when the impact does not directly manifest in market structure or prices 

(Costa-Cabral, 2018, p.305). 

Lost in Translation: Legal vs. Economic Debates 

The interface between legal and economic perspectives occasionally encounters 

disparities due to differences in language and focus. While economists engage in intricate 

economic debates surrounding market concentration and innovation, legal dimensions are 

at times overshadowed. Notably, the European Commission need not conclusively 

demonstrate direct harm to innovation when scrutinizing a merger. Legal precedent 

establishes that a substantial impediment to effective competition can be established 

indirectly. 

1. Balancing Act: Achieving equilibrium between promoting innovation and averting 

anticompetitive behavior remains a formidable challenge. Competition authorities 

must navigate the delicate balance between short-term consumer welfare and the 

enduring benefits of innovation. 

2. Dynamic Markets: Recognizing that innovation flourishes in dynamic markets, 

competition law should adapt to evolving realities. Evaluation of research and 

development capabilities, as opposed to rigid product markets, emerges as a crucial 

aspect. 

3. Collaboration and Innovation: The encouragement of pro-competitive 

collaborations while safeguarding innovation is paramount. Clear guidelines 
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delineating cooperation among competitors for research and development 

endeavors can serve as catalysts for innovation (Colomo, 2018, p. 562). 

4. Antitrust Remedies: Remedies in merger cases should intricately consider 

innovation-related concerns. Divestitures, licensing conditions, and monitoring 

mechanisms are essential tools for preserving incentives for innovation. 

In line with the goals of EU competition law, such agreements are presumed to have 

negative effects on competition. The Commission is only required to demonstrate that the 

conduct has the potential to negatively impact competition; it is not necessary to prove a 

definite anti-competitive effect. Examples of such conduct include price-fixing, market or 

customer allocation, and the prohibition of sales into other territories (Peepekorn, 2020). 

If the conduct lacks a clear anti-competitive object, the Commission can still 

establish that the conduct is restrictive by effect. To prove this, a comprehensive assessment 

of the factual and legal context is necessary. Anti-competitive effects are likely when the 

parties to an agreement possess or acquire market power, and the agreement encourages 

the creation, maintenance, or strengthening of that power, or enables the parties to exploit 

it. 

Determining if an agreement has a restrictive effect on competition requires 

evaluating what the degree of competition would have been in the absence of the 

agreement. Therefore, a comparison between the "counterfactual" and the new situation is 

essential. 

The Merger Regulation (Regulation (EC) No 139/2004) introduces a distinct facet 

to the legal framework, regulating mergers and acquisitions to prevent significant 

impediments to competition. The European Commission plays a  pivotal role in overseeing 

these transactions, ensuring that they align with the principles of fair competition. 

In terms of enforcement, the institutional framework is a collaboration between the 

European Commission and national competition authorities. While the European 

Commission holds sway over cross-border cases, national authorities focus on matters 

within their jurisdictions. This cooperative enforcement mechanism is facilitated through 

the European Competition Network (ECN), fostering a collective approach to maintaining 

fair competition at both EU and national levels (van der Velden, 2021). 

The European Commission, as the custodian of EU competition rules, wields 

considerable authority. It conducts investigations, issues decisions, and, when necessary, 

applies fines to deter anti-competitive behavior. Beyond enforcement, the Commission 

contributes to the broader policy framework, advocating for fair competition principles. 
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The 21st century introduces new challenges, notably in the context of the digital 

economy. Adapting traditional competition principles to digital markets becomes 

imperative, and ongoing reforms and modernization initiatives reflect a commitment to 

ensuring the continued relevance and effectiveness of the legal framework. 

In essence, this legal framework is a dynamic entity, adapting to the changing 

economic landscape and technological advancements. As EU competition law evolves, it 

remains a foundational element in fostering fair, competitive markets and upholding the 

principles of the European Union. 

Initially, it's important to recognize that competition law, like other legal disciplines, 

is a social construct and originates from the domestic foundations and values of each 

jurisdiction. It adapts to social reality, experience, and logic and evolves over time. The 

validity of a legal system is rooted in society's evolving norms of justice, morality, and 

fairness rather than in external presupposed norms. As a political creation, competition law 

is inherently susceptible to a wide range of domestic societal variants. 

EU competition law, for example, was not formulated as a hermetically sealed 

discipline. The European market integration has significantly influenced EU competition 

law, advancing political and economic goals and impacting the level and nature of 

competition enforcement. While the European Commission acknowledged the economic 

nature of market integration, the protection of the internal market may not always align 

with the goal of furthering consumer welfare. This political goal has resulted in a focus on 

territorial restrictions that may undermine the creation of the Single Market and advocate a 

restrictive view of vertical agreements and exclusivity arrangements (Piscitelli, 2018, p.3). 

Moreover, EU competition law may be applied and developed in consideration of other 

policy concerns such as public health, social protection, consumer protection, 

environmental concerns, investment, transportation, and regional development. One might 

argue that by its constitutional nature, EU competition law is endowed with adaptable 

attributes. 

Significantly, the modern application of US antitrust law has aimed to reduce 

susceptibility to non-economic considerations (Frenz, 2016, p. 419). This approach has 

dominated the practice of the Federal Trade Commission (FTC) and Department of Justice 

(DOJ) as they seek to foster transparency and predictability based on economic principles. 

An intriguing suggestion of openness to broader values can be found in comments made by 

Attorney General Lynch at the 2016 ABA Antitrust Law Spring Meeting. The Attorney 

General noted that the DOJ is 'committed to fair, open, and competitive markets' and 
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acknowledged the significant role of 'economic justice' (Zureick, 2015, p.101). This hint at 

an expanded jurisdiction did not go unnoticed and led to some criticism. 

 

3. Sustainability, corporate practices, and ESG integration. 

  

ESG, an acronym for Environmental, Social, and Governance, serves as a 

multifaceted evaluation framework for businesses. Each component contributes to the 

holistic assessment of a company's responsible conduct: 

1. Environmental (E): This dimension scrutinizes a company's environmental 

impact, employing metrics such as greenhouse gas emissions, waste reduction, and 

resource conservation. Companies embracing ESG integrate eco-friendly practices, 

aligning with global sustainability goals. 

2. Social (S): The social facet of ESG accentuates fair labor practices, diversity, and 

community engagement. It necessitates businesses to prioritize the well-being, 

health, and safety of their stakeholders, fostering a socially responsible operational 

ethos. 

3. Governance (G): Governance, within the ESG framework, pertains to the 

management and governance of a company. Transparency in decision-making, 

ethical leadership, and accountability are integral components. Robust governance 

ensures the adherence to responsible business conduct. 

While ESG and sustainability share common ground, distinctions in scope delineate 

their realms: 

ESG constitutes a quantifiable assessment of sustainability through benchmarks 

and metrics, particularly relevant in the context of ESG investing and asset management 

decisions. 

Sustainability pivots on the cultivation of enduring practices that strike a balance 

among economic, social, and environmental imperatives. It is fundamentally concerned 

with creating a legacy that transcends immediate gains, catering to the needs of future 

generations (McCoy, 2022). 

The relevance of ESG in contemporary business landscapes is underscored by 

several compelling factors: 

1. Investor Demand: ESG considerations significantly influence investment 

decisions. Investors with a social conscience actively seek companies aligned with 

ESG principles, recognizing the long-term value in responsible business practices. 
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2. Risk Mitigation: ESG serves as a proactive tool for companies to identify and 

manage risks associated with climate change, social issues, and governance lapses. 

By addressing these challenges, businesses can fortify themselves against potential 

disruptions. 

3. Long-Term Resilience: Embracing sustainable practices contributes to a 

company's resilience, adaptability, and reputation. Beyond immediate gains, it 

fosters an environment conducive to enduring success. 

Exploring the intersection of sustainability, corporate practices, and Environmental, 

Social, and Governance (ESG) integration reveals a complex interplay that shapes the 

ethical and responsible conduct of businesses. Sustainability, with its multidimensional 

facets encompassing environmental, social, and economic considerations, is increasingly 

recognized as a critical factor in shaping corporate behavior (McCoy, 2022). 

The multifaceted nature of sustainability is evident in its environmental dimension, 

where concerns about climate change, resource depletion, and pollution drive the adoption 

of responsible practices. The social dimension emphasizes the importance of human rights, 

fair labor practices, and community engagement. Economic sustainability, encapsulated in 

concepts like Corporate Social Responsibility (CSR), underlines the role of businesses in 

contributing positively to economic development. 

Global frameworks, exemplified by the United Nations Sustainable Development 

Goals (SDGs), provide a comprehensive roadmap for businesses to align their practices 

with broader societal and environmental objectives. These frameworks serve as guiding 

principles, encouraging businesses to go beyond profit considerations and contribute to the 

well-being of the planet and its inhabitants (Witteloostuijn, 2012). 

Embracing an economic approach influenced by the Chicago School presents 

challenges in integrating sustainability concerns into competition law, primarily due to 

measurement complexities. Quantifying and assigning economic value to the full extent of 

sustainability benefits proves to be a difficult task. Challenges arise in accounting for 

benefits that may accrue elsewhere rather than directly to those paying the higher price. 

Advocates of this perspective often argue that the government should ensure public interest 

through democratically legitimized legislation. For instance, Charlotte Jansen and Eric 

Kloosterhuis posit that an objective is deemed legitimate only if it can be linked back to a 

legislative instrument. It could be contended that if non-efficiency objectives, such as 

environmental protection, hold significant importance for EU citizens, they should be 

pursued through democratic and political channels. 
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The increasing relevance of ESG criteria in corporate decision-making processes is 

reshaping competitive landscapes and influencing regulatory frameworks. Businesses are 

recognizing the importance of integrating sustainability principles into their strategies not 

only as a means of fulfilling ethical obligations but also as a way to gain competitive 

advantages. The adoption of ESG practices is driven not only by investor demand and risk 

mitigation strategies but also by a growing awareness of the long-term benefits of 

sustainable business models. As such, understanding the implications of ESG integration 

in corporate practices and competitive environments becomes paramount for both 

businesses and regulatory authorities. 

The Paris Agreement stands out as a cornerstone of global efforts to combat climate 

change. Its principles influence corporate strategies, urging businesses to adopt 

environmentally sustainable practices to mitigate their carbon footprint and contribute to 

the broader goals of environmental sustainability (Kuhlman, 2010, p.11). 

The Circular Economy concept represents a paradigm shift, emphasizing 

sustainable resource management. Businesses are encouraged to minimize waste, adopt 

recycling practices, and design products with a lifecycle approach, aligning economic 

activities with principles of environmental sustainability. 

In the realm of social sustainability, the UN Guiding Principles on Business and 

Human Rights provide a framework for businesses to ensure they respect human rights 

across their operations. This underscores the growing recognition that businesses bear a 

responsibility beyond profit-making, extending to ethical and humane treatment of 

individuals affected by their activities. 

Economic sustainability considerations manifest through Corporate Social 

Responsibility (CSR), where businesses voluntarily integrate social and environmental 

concerns into their strategies. Fair trade and ethical finance further emphasize the economic 

dimension, highlighting the positive impact businesses can have on global trade and 

financial practices. 

Integration of sustainability principles into corporate strategies is pivotal. Concepts 

like Environmental, Social, and Governance (ESG) criteria serve as benchmarks for 

evaluating a company's ethical and responsible conduct. This integration goes beyond 

compliance with regulations, encouraging businesses to proactively embrace sustainable 

practices in their operations (Ščasný, 2012, p.58). 

The methodology for exploring sustainability principles involves a comprehensive 

review of key documents, reports, and international agreements related to sustainability. 

Case studies illustrating successful sustainability practices in various industries will be 
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analyzed. Interviews with sustainability experts, business leaders, and representatives from 

non-governmental organizations will provide practical insights and diverse perspectives. 

This mixed-methods approach aims to offer a comprehensive understanding of 

sustainability principles, their relevance in diverse contexts, and their role in shaping 

businesses' approaches to sustainability within competitive markets. As businesses navigate 

the delicate balance between profit motives and societal and environmental responsibilities, 

understanding the intricate dynamics of sustainability, corporate practices, and ESG 

integration becomes imperative (Gerbrandy, 2019, p.12). 

Nevertheless, a growing number of scholars recognize the significance of 

sustainability in the evaluation under Article 101 of the Treaty on the Functioning of the 

European Union (TFEU). This approach is characterized by its ordoliberal and teleological 

nature, asserting that the EU Treaties and their underlying principles provide space for 

various public concerns. Chris Townley contends that a mere textual analysis of Article 

101 TFEU is insufficient to determine the relevance of environmental concerns to the 

provision. The Treaties establish diverse goals for the EU, as outlined in Article 11 TFEU 

and Article 3 TEU, among others. Therefore, placing EU competition law within its broader 

EU law context becomes crucial. Suzanne Kingston emphasizes that the interpretation of 

competition rules should align with and support the EU's overarching policy objectives. In 

instances of an insurmountable conflict between two objectives, the principle of 

proportionality should be applied. 

 

4. Sustainability Considerations in Competition Law Enforcement. 

 

In recent years, competition authorities across Europe, including France's Autorité 

de la Concurrence (ADLC) and Germany's Bundeskartellamt (BKartA), have increasingly 

recognized the intersection between competition law and sustainability objectives. This 

chapter explores the evolving approaches of these authorities towards integrating 

sustainability considerations into their enforcement activities (Killick, 2024). 

The French ADLC has demonstrated a firm commitment to sustainable 

development, as evidenced by its contributions to working papers and strategic roadmaps.  

At the forefront of sustainable development initiatives within the realm of 

competition law stands the Autorité de la Concurrence (ADLC), showcasing unparalleled 

dedication and pioneering efforts. Its steadfast commitment is palpable through 

multifaceted endeavors, ranging from seminal contributions to working papers to the 
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meticulous crafting of strategic roadmaps. However, the ADLC's true impact transcends 

mere rhetoric, as evidenced by its proactive engagement in critical discussions surrounding 

the harmonization of concerted sustainability practices with the principles of competition 

law. This proactive stance not only underscores the agency's forward-thinking approach 

but also reflects its unwavering resolve to address emerging challenges at their inception 

(Jenny, 2021). 

A hallmark of the ADLC's commitment is its unwavering focus on conducting 

sector-specific inquiries that delve deep into crucial domains such as product rating 

systems, land passenger transport, and the burgeoning electric vehicle charging 

infrastructure. These inquiries serve as tangible manifestations of the agency's dedication 

to scrutinizing the competitive landscape through a sustainability lens, thereby fostering a 

regulatory environment conducive to innovation and environmental stewardship (Killick, 

2024). 

Moreover, the ADLC's groundbreaking initiative to provide comprehensive 

guidance on informal cooperation agreements speaks volumes about its dual mandate of 

ensuring regulatory compliance and promoting sustainable business practices. By 

incorporating environmental considerations into its decision-making framework, as 

exemplified by its landmark ruling on cartel agreements with implications for 

environmental communication, the ADLC not only upholds the tenets of fair competition 

but also sets a precedent for the integration of sustainability imperatives into competition 

law enforcement. 

In essence, the ADLC's leadership transcends traditional boundaries, epitomizing 

the harmonious coexistence of sustainability and competition law. Through its unwavering 

advocacy and groundbreaking initiatives, the ADLC emerges as a beacon of change, 

spearheading efforts to forge a more equitable, resilient, and environmentally conscious 

future for all stakeholders involved (Monti, 2020). 

Within Germany's regulatory landscape, the Bundeskartellamt (BKartA) has 

adeptly navigated the intricate interplay between competition law and sustainability, 

demonstrating a nuanced and forward-thinking approach. While acknowledging the 

potential for conflicts between these objectives, the BKartA maintains a principled stance, 

emphasizing the role of lawmakers in reconciling competing interests. President Andreas 

Mundt's cautious stance on broad interpretations of sustainability within competition law 

underscores the agency's commitment to ensuring the integrity and independence of its 

regulatory mandate, free from undue politicization (Killick, 2024). 



25 

 

Despite these reservations, the BKartA has proactively engaged in legislative and 

policy initiatives aimed at embedding sustainability considerations into competition law. 

The forthcoming 12th amendment of the German Act against Restraints of Competition 

("GWB") represents a pivotal milestone, signaling the government's unwavering 

commitment to addressing sustainability concerns within the competitive framework. By 

actively participating in the legislative process and advocating for the integration of 

sustainability principles, the BKartA reaffirms its dedication to fostering a regulatory 

environment that promotes both competition and environmental stewardship (Volpin, 

2022). 

Furthermore, the BKartA's pragmatic approach is evident in its meticulous 

consideration of sustainability implications across various facets of competition 

enforcement. From assessing sustainability in cooperation agreements to conducting 

thorough merger control reviews, the agency ensures that environmental objectives are duly 

weighed alongside competition concerns. This holistic approach reflects the BKartA's 

commitment to striking a delicate balance between economic competitiveness and 

ecological sustainability, thereby charting a path towards a more resilient and equitable 

future. 

In essence, the BKartA's progressive stance exemplifies Germany's commitment to 

advancing sustainability within the realm of competition law. Through its proactive 

engagement, thoughtful deliberation, and pragmatic decision-making, the BKartA emerges 

as a beacon of regulatory excellence, fostering a harmonious coexistence between 

competition imperatives and environmental goals (Killick, 2024). 

In the United Kingdom, the Competition & Markets Authority (CMA) has emerged 

as a trailblazer in the integration of sustainability considerations into competition 

enforcement, marking a significant paradigm shift in regulatory practice. The CMA's 

proactive stance is unmistakably evident through its groundbreaking initiatives, including 

the publication of the Green Agreements Guidance and the establishment of a dedicated 

Sustainability Taskforce. These initiatives underscore the agency's unwavering 

commitment to addressing environmental challenges head-on and fostering a regulatory 

environment that champions sustainability as a core imperative. 

The publication of the Green Agreements Guidance represents a watershed moment 

in the CMA's regulatory approach, providing much-needed clarity on the permissibility of 

environmental agreements and empowering businesses to navigate the intersection of 

competition law and sustainability with confidence. Additionally, the establishment of the 

Sustainability Taskforce signals the CMA's proactive engagement with stakeholders and 
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its commitment to developing formal guidance that reflects evolving best practices in 

sustainable competition policy. 

Moreover, the CMA's resolute crackdown on greenwashing practices exemplifies 

its steadfast commitment to consumer protection and environmental integrity. Through 

rigorous market studies and investigations into misleading green claims, the CMA ensures 

that businesses adhere to stringent standards of transparency and accountability in 

sustainability marketing, safeguarding consumer interests and promoting fair competition. 

Looking ahead, the forthcoming Digital Markets, Competition and Consumers Bill 

represents a landmark legislative milestone that further empowers the CMA to enforce 

consumer law, including regulations pertaining to green claims. This legislative framework 

underscores the UK's unwavering commitment to promoting environmental sustainability 

through robust regulatory mechanisms, signaling a new era of accountability and 

responsibility in the marketplace. 

In summary, the CMA's pioneering efforts in sustainability not only demonstrate its 

leadership within the regulatory landscape but also set a precedent for regulatory agencies 

worldwide. By embracing sustainability as a guiding principle in competition enforcement, 

the CMA reaffirms its commitment to fostering a marketplace that not only prioritizes 

economic efficiency but also environmental sustainability, thereby paving the way for a 

more equitable and sustainable future for all stakeholders involved (Volpin, 2022).  

In conclusion, the ADLC, BKartA, and CMA exemplify diverse approaches to 

integrating sustainability considerations into competition law enforcement, reflecting the 

evolving global landscape shaped by legal mandates such as those outlined in the Treaty 

on the Functioning of the European Union (TFEU) and guidance from organizations like 

the Organisation for Economic Co-operation and Development (OECD). While each 

authority faces unique challenges and priorities, their collective efforts underscore the 

growing recognition of sustainability as a core dimension of competition policy (Killick, 

2024). 

The ADLC's proactive engagement in EU-wide and international discussions, as 

well as its sector-specific inquiries into pivotal areas such as product rating systems and 

electric vehicle charging infrastructure, highlight France's commitment to scrutinizing the 

competitive landscape through a sustainability lens. This approach aligns with broader EU 

initiatives aimed at fostering sustainable business practices while ensuring compliance with 

competition law. 

Similarly, Germany's BKartA navigates the complex interplay between competition 

law and sustainability with a nuanced approach, drawing upon legal frameworks and 
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international best practices. President Andreas Mundt's cautious stance on broad 

interpretations of sustainability within competition law reflects Germany's commitment to 

upholding the integrity of its regulatory mandate, while simultaneously advocating for 

legislative and policy initiatives that embed sustainability principles into competition 

enforcement (Charreire, 2021).  

Meanwhile, the UK's CMA emerges as a trailblazer in integrating sustainability 

considerations into competition enforcement, guided by legal mandates and insights from 

international norms. The establishment of a dedicated Sustainability Taskforce and the 

publication of the Green Agreements Guidance underscore the UK's commitment to 

addressing environmental challenges within the competitive framework, setting a precedent 

for regulatory agencies worldwide. 

As countries continue to grapple with the complex intersection of competition law 

and sustainability, the experiences of France, Germany, and the UK offer valuable insights 

into the diverse approaches and best practices that can inform global efforts to address these 

pressing challenges. By navigating the delicate balance between economic competitiveness 

and environmental responsibility, these authorities contribute to fostering a business 

environment that promotes both prosperity and sustainability, ultimately advancing the 

shared goals of a more equitable and resilient future for all stakeholders involved. 

 

5. The impact of competition law on sustainable business practices and 

development. 

  

The impact of competition law on sustainable business practices and development 

is a multifaceted exploration that unveils the intricate interplay between legal frameworks 

and the pursuit of environmental, social, and economic sustainability. This chapter delves 

into the ways in which competition law influences and shapes businesses' commitment to 

sustainability and their role in broader societal and environmental development. 

Competition law, designed to ensure fair market competition and prevent anti-

competitive behavior, wields a significant influence on how businesses operate within the 

realms of sustainability. As companies increasingly recognize the importance of aligning 

their practices with sustainable principles, competition law becomes a critical factor in 

shaping the landscape of responsible business conduct (Erdem, 2023). 

Moreover, the EU's Green Deal initiative underscores the union's commitment to 

advancing sustainability across various sectors, including competition policy. As part of 
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the Green Deal, the Commission has proposed revising the EU's competition rules to 

support the transition to a more sustainable economy. This includes considering the 

environmental impact of mergers and acquisitions, as well as facilitating cooperation 

between competitors on sustainability-related projects. 

In addition to EU legislation, international agreements such as the Paris Agreement 

on climate change inform the EU's approach to competition law and sustainability. The 

Paris Agreement's goals align with the EU's objectives of promoting sustainable 

development and reducing carbon emissions, providing further impetus for integrating 

sustainability into competition policy. 

Furthermore, the European Green Deal's Circular Economy Action Plan emphasizes 

the importance of promoting sustainable business models and reducing waste, areas where 

competition law can play a crucial role. By addressing barriers to circularity and 

encouraging eco-design and product innovation, competition law can support the transition 

to a more circular economy while ensuring fair competition. 

Examining sustainable business practices within the framework of competition law 

raises questions about how collaborative efforts among businesses to achieve sustainability 

objectives might intersect with antitrust principles. While competition law traditionally 

discourages collusion and anti-competitive agreements, there is a growing 

acknowledgment of the need for businesses to collaborate in addressing global challenges 

such as climate change, resource depletion, and social inequality. 

The concept of Corporate Social Responsibility (CSR), a key component of 

economic sustainability, is intricately tied to how competition law influences business 

behavior. The legal framework, through its enforcement mechanisms and regulatory 

oversight, plays a role in encouraging businesses to integrate CSR principles into their core 

strategies. This integration extends beyond mere compliance, fostering a proactive 

approach to addressing social and environmental concerns. 

Environmental, Social, and Governance (ESG) criteria, emerging as benchmarks 

for evaluating a company's ethical conduct, are influenced by the principles of competition 

law. As businesses incorporate ESG considerations into their decision-making processes, 

competition law serves as a guiding framework that shapes the parameters within which 

sustainable practices are encouraged and regulated. (Matos, 2020, p.18). 

In navigating this intricate interplay of responsible investment and financial 

outcomes, the alignment of market expectations, corporate behavior, and investor 

preferences assumes paramount significance. The evolving landscape envisions a scenario 

where responsible actions not only contribute to societal and environmental welfare but 
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also yield tangible financial benefits for both companies and investors. This multifaceted 

relationship underscores the transformative potential of ESG considerations in reshaping 

investment dynamics and fostering a sustainable and lucrative financial ecosystem (Erdem, 

2023). 

Case studies examining legal actions at the intersection of competition law, ESG, 

and environmental protection provide valuable insights into the practical implications of 

these interactions. Analyzing these cases offers a deeper understanding of how competition 

law can both support and potentially hinder businesses' endeavors to adopt sustainable 

practices. 

The impact of competition law on sustainable business practices is not limited to 

legal enforcement but extends to broader policy initiatives and institutional frameworks. 

The active exploration of sustainability within competition law is reflective of a broader 

societal shift toward recognizing the interconnectedness of economic activities, 

environmental stewardship, and social responsibility (Salop, 2010). 

 

 

5.1. Examining a narrow set of sustainable business practices 

  

Analyzing a narrow set of sustainable business practices within the broader context 

of competition law provides a focused lens through which to examine specific strategies 

and approaches businesses adopt in their pursuit of sustainability. This exploration aims to 

illuminate the nuanced interactions between competition law and select sustainable 

practices, offering insights into the challenges and opportunities faced by companies 

operating in this domain. 

The current regulatory landscape within the European Union (EU) profoundly 

impacts major corporations listed on stock exchanges, particularly those employing over 

500 individuals, through the framework of the EU Taxonomy. These entities must provide 

comprehensive reports detailing the alignment of their economic activities with the EU 

Taxonomy and their adherence to stringent sustainability criteria. The ongoing revision of 

the Directive on Non-Financial Reporting (Directive 2013/34/EU), set to become the 

Corporate Sustainability Reporting Directive (CSRD), is pivotal. 

Once the CSRD comes into effect, reporting obligations related to sustainable 

development will expand to cover all significant companies, both listed and unlisted. 

Consequently, this will extend to companies listed on stock exchanges, irrespective of their 
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size, including Small and Medium-sized Enterprises (SMEs) (Frenz, 2016, p.420). Notably, 

companies of any size, including SMEs, can strategically leverage the EU Taxonomy to 

clarify their sustainable activities to investors and stakeholders. The mandatory disclosure 

of such information explicitly applies to large companies under the jurisdiction of the 

CSRD. 

Banks currently face rigorous reporting obligations, requiring public disclosure of 

their investment activities. This regulatory imposition indirectly affects all enterprises 

reliant on banking institutions for financial support. Moreover, the evolving landscape 

anticipates increased data demands from banks on their clientele to meet reporting 

obligations (Amel-Zadehm, 2018, p.91). 

This transformative regulatory milieu underscores the growing importance of 

harmonizing business practices with sustainable paradigms, impacting financial institutions 

and enterprises across various sectors. As reporting requirements burgeon, businesses must 

adopt a proactive stance, systematically integrating sustainability into their core strategies. 

This foresight is critical in light of the impending expansion of reporting obligations to a 

broader spectrum of companies. The dynamic interplay between environmental, social, and 

governance (ESG) considerations, particularly within the financial sector, will significantly 

shape the future trajectory of businesses operating within the EU. 

One notable sustainable business practice is implementing eco-friendly production 

processes. Companies striving for environmental sustainability often invest in technologies 

and methodologies that minimize their ecological footprint. However, applying 

competition law in this context raises questions about whether collaborative efforts among 

companies to adopt eco-friendly practices could inadvertently raise antitrust concerns. 

Understanding the legal parameters that define acceptable collaboration without 

undermining fair competition is pivotal in encouraging environmentally responsible 

practices. 

Another aspect of sustainable business practices involves integrating social 

responsibility within corporate strategies. This includes initiatives such as community 

engagement, fair labor practices, and philanthropy. As businesses align their operations 

with social sustainability goals, competition law shapes the boundaries of permissible 

collaboration. Analyzing the legal implications of collective actions within social 

responsibility provides a deeper understanding of how competition law navigates the 

balance between encouraging positive societal contributions and preventing anti-

competitive behavior. 
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The use of sustainability certifications and labels is a prevalent strategy businesses 

adopt to communicate their commitment to environmental and social standards. However, 

competition law scrutiny arises when such certifications potentially create barriers to entry 

or competition. Evaluating how competition law addresses issues related to the misuse or 

misrepresentation of sustainability certifications offers insights into the legal 

considerations surrounding the communication of sustainable practices in the market. 

In sustainable supply chain management, businesses increasingly seek to ensure 

their suppliers adhere to ethical and environmental standards. This collaborative effort to 

create sustainable supply chains may, in certain instances, trigger competition law 

concerns. Examining how competition law navigates the balance between promoting 

responsible sourcing practices and preventing anti-competitive collaborations within 

supply chains provides valuable insights into the legal dynamics of sustainable business 

practices (Gerbrandy, 2017, p.541). 

The legal scrutiny of green marketing practices is another facet within this narrow 

set of sustainable business practices. As companies employ environmental messaging and 

branding to appeal to environmentally conscious consumers, competition law plays a role 

in preventing deceptive marketing practices that could mislead consumers or create an 

unfair market advantage. Understanding the legal framework surrounding green marketing 

sheds light on the boundaries within which companies can communicate their sustainability 

efforts without engaging in anti-competitive behavior. 

Examining a narrow set of sustainable business practices within the purview of 

competition law offers a focused analysis of the legal challenges and considerations 

businesses face in striving for sustainability. It provides a nuanced understanding of how 

competition law navigates the complexities of collaborative efforts, certifications, supply 

chain practices, and marketing strategies within the evolving landscape of sustainable 

business practices. 

 

5.2. ESG criteria in competition law compliance 

 

In an era where sustainability is increasingly at the forefront of business agendas, 

companies are embracing responsible commercial practices that prioritize environmental, 

social, and governance (ESG) factors for long-term viability. As the global landscape 

undergoes rapid changes driven by market shifts, societal demands, and evolving regulatory 

frameworks, there's a growing need for businesses to navigate these complexities while 

maximizing their economic stability and growth. 
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Environmental considerations are becoming paramount, with a rising number of 

transactions and disputes revolving around intricate environmental issues and compliance 

obligations. International teams of environmental lawyers are assisting clients in 

maneuvering through a maze of regulations at the international, national, and local levels, 

especially concerning climate change disputes. 

The transition towards cleaner energy sources is a key focus, with businesses 

seeking guidance on the implications for their operations and business models. Legal 

expertise is essential in clarifying the landscape for investments in renewable assets and 

emerging technologies such as carbon capture and hydrogen. Lawyers with deep 

knowledge in these areas are pivotal in facilitating successful investment ventures, 

navigating regulatory hurdles, and ensuring compliance within local markets. 

Sustainable finance arrangements, including green bonds offerings, are gaining 

momentum as issuers, arrangers, sovereigns, and investors prioritize capital allocation 

towards environmentally friendly projects. Capital Markets and Debt Finance teams are 

devising innovative structures to facilitate sustainable financing solutions, aligning capital 

with ESG objectives. 

The social dimension is equally critical, with businesses facing heightened scrutiny 

over their impacts on human rights and diversity. Legal counsel plays a pivotal role in 

helping companies manage risks associated with human rights violations, conducting due 

diligence, and implementing robust policies and procedures. As pressure mounts for 

transparency and responsibility, businesses are increasingly turning to legal experts to 

navigate complex proxy resolutions, claims, and disclosure requirements. 

Governance practices are evolving to meet the demands of stakeholders, regulators, 

and institutional investors. Companies are recognizing the importance of strategically 

aligned ESG reporting and disclosures to meet market expectations. Legal support is 

instrumental in helping boards adopt international standards and frameworks, ensuring 

compliance with mandates and fostering trust among stakeholders. 

Moreover, businesses are grappling with various challenges as they endeavor to 

integrate ESG principles into their operations. One significant hurdle is the lack of 

uniformity in regulatory frameworks across different jurisdictions and industries. 

Navigating this patchwork of regulations requires considerable legal expertise to ensure 

compliance while maintaining operational efficiency. 

Additionally, there is often a disconnect between ESG goals and short-term 

financial incentives, making it challenging for businesses to justify investments in 

sustainability initiatives to shareholders focused on immediate returns. Overcoming this 



33 

 

barrier requires effective communication and alignment of ESG objectives with long-term 

value creation strategies. 

Furthermore, measuring and reporting ESG performance metrics can be complex 

and resource-intensive, particularly for companies with global operations or intricate 

supply chains. Establishing robust monitoring and reporting mechanisms is crucial for 

demonstrating accountability and transparency to stakeholders. 

Moreover, businesses may encounter resistance to change from within their 

organizations, especially if ESG initiatives require significant shifts in corporate culture or 

operational practices. Overcoming internal inertia and fostering a culture of sustainability 

requires strong leadership and effective change management strategies. 

Despite these challenges, the momentum towards ESG integration continues to 

grow as businesses recognize the imperative of addressing environmental and social issues 

for long-term resilience and competitiveness. By leveraging legal expertise and adopting a 

proactive approach, businesses can navigate these challenges and position themselves for 

sustainable success in the evolving business landscape. 

 

5.3. Case studies on legal actions in the intersection of competition law, 

ESG, and environmental protection 

  

The Commission assumes a pivotal role in EU competition law; nevertheless, the 

ultimate authority for the accurate interpretation of competition rules rests with the Court. 

Within the realm of internal market law, the Court has already acknowledged 

environmental protection as a valid justification for limiting free movement. In the 

PreussenElektra case, the court asserted that the environment must be considered in shaping 

and executing other EU policies, designating it as a priority objective. Despite this, in the 

domain of competition law, the Court generally exhibits reluctance in weighing the 

drawbacks against the benefits of voluntary sustainability agreements. Nonetheless, the 

Court has responded to instances where EU competition law may conflict with objectives 

deemed of overriding importance on a few occasions. 

Case studies on legal actions at the intersection of competition law, Environmental, 

Social, and Governance (ESG) principles, and environmental protection provide valuable 

insights into the practical implications and challenges arising from the complex interplay 

of these domains. This chapter examines select cases where businesses' activities in pursuit 
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of sustainability goals intersect with competition law, shedding light on the legal 

considerations, outcomes, and broader implications. 

As companies increasingly recognize their role in addressing global challenges, 

legal actions at this intersection are gaining prominence. In this essay, we explore several 

case studies that highlight the complexities and implications of such legal actions 

(Kuhlman, 2010, p.34). 

In isolation, divorced from considerations of the legal, economic, political, and 

social context, the Commission has, in various instances, embraced environmental 

objectives. For instance, in the CEDED case, the Commission endorsed an agreement 

among businesses to cease the production or importation of energy-inefficient washing 

machines, establishing a standard for energy efficiency. In this scenario, the Commission 

acknowledged the societal benefit of a healthier environment, asserting that such benefits 

extend to consumers, even if individual purchasers of washing machines do not receive 

specific advantages. Additionally, the Commission recognized the potential contributions 

to technical and economic progress. Another case, the PhilipsOsram matter, saw the 

Commission accepting the idea that reduced air pollution would bring benefits to 

consumers through the mitigation of negative externalities. This case involved an 

agreement between Philips and Osram to centralize their development and production of 

lead glass at a Philips facility in Belgium. The Commission contended that positive effects 

would amplify with the advancement of lead-free materials in Research & Development 

within the field. Interestingly, the Commission explicitly acknowledged that environmental 

quality constitutes a consumer benefit (Robertson, 2022, p. 428). A noteworthy case 

centered around the Service Agreement between DSD and collectors, mandating the 

establishment of systems for the collection and sorting of used sales packaging. According 

to the Commission, this agreement was justifiable as it directly translated into 

environmental objectives. 

 

 The Volkswagen Emissions Scandal (Dieselgate): 

 

In 2015, Volkswagen (VW) grappled with serious accusations related to 

manipulating emissions data for its diesel vehicles. This scandal unfolded as a result of 

installing software that strategically allowed cars to pass emissions tests while emitting 

higher levels of pollutants during real-world driving. The subsequent legal scrutiny not only 

involved issues of competition law but also extended to considerations of environmental 

protection (Ford/Volkswagen (Case IV/33.814)). 
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Legal Proceedings:  

Competition Law Aspect: The European Commission imposed substantial fines on 

VW for violating antitrust regulations, citing collusion with other automotive 

manufacturers on emission-reducing technologies. The identified collusion was seen as a 

hindrance to innovation and a detriment to consumer welfare.  

Environmental Aspect: VW faced legal actions from environmental advocacy 

groups and governmental entities, primarily focused on environmental damage caused by 

excessive emissions. Resolutions were reached through settlements, involving significant 

fines and commitments to adopting cleaner technologies. 

Implications: This case highlighted the complex interaction between the adverse 

effects of collusion on both competitive landscapes and environmental well-being. It 

emphasized the need for vigilant enforcement of competition law and the implementation 

of stringent regulatory frameworks for environmental conservation. 

 

Apple vs. Qualcomm: Standard-Essential Patents (SEPs):  

 

The legal dispute between Apple and Qualcomm, centered on Standard-Essential 

Patents (SEPs) related to 5G technology, revealed a complex legal landscape. SEPs, crucial 

for interoperability and innovation, became focal points of contention with strategic 

implications (Qualcomm Inc v. Apple Inc, U.S. Court of Appeals for the Federal Circuit, 

Nos. 20-1558 and 20-1559). 

 

Legal Proceedings: 

 

Competition Law Dimension: Apple's accusations against Qualcomm extended to 

anticompetitive practices, particularly highlighting concerns about excessively high 

licensing fees. The European Commission intervened, imposing fines on Qualcomm for 

abusing its dominant market position. 

ESG Aspect: Qualcomm's identified practices were recognized as having tangible 

impacts on innovation dynamics and consumer welfare. Balancing the delicate equilibrium 

between Environmental, Social, and Governance (ESG) goals and competitive 

considerations assumed paramount significance. 

Implications: The case illuminated the intricate balance required to promote 

innovation through SEPs while simultaneously curbing anticompetitive tendencies. It 
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underscored the need for transparent licensing practices to align technological advancement 

with fair competition. 

 

Amazon and the EU Antitrust Investigation: 

 

The European Commission's inquiry into Amazon's dual role as both a marketplace 

facilitator and a product seller unfolded amid allegations of unfair competition practices 

and preferential treatment towards Amazon's proprietary products 

(https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2077). 

 

Legal Proceedings: 

• Competition Law Dimension: The investigation primarily focused on 

potential abuses of dominance within the digital marketplace. Intensive scrutiny was 

directed towards Amazon's use of data from third-party sellers to gain competitive 

advantages. 

• ESG Dimension: Striking a delicate balance between fostering competition 

and ensuring fair treatment of third-party sellers aligned with overarching Environmental, 

Social, and Governance (ESG) principles. The investigation highlighted the importance of 

maintaining an equitable playing field in digital markets, echoing ESG-centric 

perspectives. 

Implications: The case emphasized the need for well-defined regulatory 

frameworks in digital markets, particularly in the intersection of competition law and ESG 

principles. It underscored the pivotal role of competition law in fostering fair competition 

while concurrently reinforcing commitments to ESG objectives. 

 

Google and Online Advertising Dominance 

 

Transformations in Digital Advertising Landscape: 

The rise of programmatic advertising technologies marks a significant shift in the 

digital advertising realm. Automated, data-driven ad buying processes are challenging the 

longstanding dominance of Google and Meta. Programmatic advertising's efficiency and 

precision appeal to advertisers aiming for targeted and measurable campaigns 

(https://www.france24.com/en/europe/20230614-eu-says-google-has-abused-dominance-

in-online-ad-market).  

 

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2077
https://www.france24.com/en/europe/20230614-eu-says-google-has-abused-dominance-in-online-ad-market
https://www.france24.com/en/europe/20230614-eu-says-google-has-abused-dominance-in-online-ad-market


37 

 

Privacy Concerns and Regulatory Influence: 

Growing awareness of privacy issues has led to increased scrutiny of data practices 

by digital advertising giants. Regulatory measures, including the implementation of the 

General Data Protection Regulation (GDPR) and ongoing discussions on comprehensive 

privacy legislation, add complexity, requiring strategic adaptation from industry players.  

 

Niche Platforms and Fragmented Audiences: 

The emergence of niche platforms catering to specific demographics contributes to 

audience fragmentation. Advertisers now face a more diversified landscape, demanding 

tailored strategies to effectively reach distinct consumer segments. Navigating these niche 

ecosystems presents both challenges and opportunities for marketers. Artificial Intelligence 

in Ad Targeting: 

The incorporation of artificial intelligence (AI) in ad targeting is revolutionizing 

how ads are delivered and personalized. Google and Meta face competition from platforms 

using advanced AI algorithms to analyze user behavior and preferences, providing 

advertisers innovative ways to connect with their target audience.  

 

Data Monetization Strategies: 

Beyond traditional advertising revenue streams, the shift towards data monetization 

is reshaping the industry. Companies explore inventive models to responsibly leverage user 

data, offering insights and analytics services to advertisers. This diversification underscores 

the adaptability required amidst changing market dynamics.  

 

Global Expansion and Market Entry Strategies: 

The globalization of digital advertising introduces new players from different 

regions. Companies like Alibaba and Tencent extend their influence beyond their home 

markets, posing substantial competition to the established duopoly. Understanding regional 

nuances and devising effective market entry strategies are crucial considerations for 

industry stakeholders. In summary, the digital advertising arena is a complex ecosystem 

undergoing profound transformations. As technological advancements, regulatory 

frameworks, and market diversification reshape the industry, strategic agility and 

innovation become paramount for sustained success. A comprehensive understanding of 

these evolving dynamics provides insight into the forces shaping the future of digital 

advertising.  
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Legal Proceedings: 

Competition Law Dimension: The European Commission imposed fines on Google, 

alleging anticompetitive practices associated with its AdSense program. The focus was on 

Google's purported restrictions on competitors' access to publishers.  

ESG Dimension: The need to balance fostering competition and ensuring equitable 

access to advertising platforms is emphasized. Aligning with Environmental, Social, and 

Governance (ESG) principles involves guaranteeing a level playing field, especially for 

smaller market participants. Implications: This case underscores the importance of 

transparent and nondiscriminatory practices in the digital advertising domain. It highlights 

the role of competition law not only in promoting fair markets but also in conscientiously 

considering the environmental and social impacts of market dynamics. 

 

Electric Vehicle Charging Infrastructure  

 

Context: The necessity of establishing a robust charging infrastructure accompanies 

the shift towards electric vehicles (EVs), with companies investing in EV charging 

networks facing challenges at the crossroads of competition and sustainability (https://joint-

research-centre.ec.europa.eu/jrc-news-and-updates/ev-charging-infrastructure-rollout-eu-

us-technical-recommendations-are-out-2023-05-31_en). 

• Technological Progress and Intelligent Charging Solutions: The rapid 

growth of the electric vehicle charging market is accompanied by substantial technological 

advancements. The integration of intelligent charging solutions, leveraging artificial 

intelligence and IoT technologies, enhances the efficiency and reliability of the charging 

infrastructure. The evolution of bidirectional charging capabilities, enabling energy flow 

between the vehicle and the grid, represents a paradigm shift with implications for energy 

storage, grid stability, and demand response strategies. 

• Environmental Impacts and Life Cycle Assessment: With the increasing 

adoption of electric vehicles, there is a growing emphasis on evaluating the environmental 

footprint of the entire charging infrastructure. Life cycle assessments play a pivotal role in 

assessing the sustainability of charging technologies, considering factors such as 

manufacturing, operation, and end-of-life disposal. The integration of renewable energy 

sources into charging networks further underscores the environmental benefits, aligning 

with the broader goal of achieving carbon neutrality. 

• Interoperability and Standardization Challenges: Achieving seamless 

interoperability among diverse charging networks poses a significant challenge in the 

https://joint-research-centre.ec.europa.eu/jrc-news-and-updates/ev-charging-infrastructure-rollout-eu-us-technical-recommendations-are-out-2023-05-31_en
https://joint-research-centre.ec.europa.eu/jrc-news-and-updates/ev-charging-infrastructure-rollout-eu-us-technical-recommendations-are-out-2023-05-31_en
https://joint-research-centre.ec.europa.eu/jrc-news-and-updates/ev-charging-infrastructure-rollout-eu-us-technical-recommendations-are-out-2023-05-31_en


39 

 

electric vehicle charging sector. Standardization efforts are underway to establish uniform 

protocols and interfaces, ensuring compatibility and ease of access for electric vehicle 

users. Overcoming interoperability challenges is crucial not only for user convenience but 

also for fostering fair competition and preventing the emergence of exclusive charging 

ecosystems dominated by specific entities. 

• Research and Development Initiatives: Ongoing research and development 

initiatives are integral to addressing the evolving needs of the electric vehicle charging 

landscape. Innovations in rapid charging technologies, energy storage solutions at charging 

stations, and novel materials for charging infrastructure components contribute to the 

sector's resilience and adaptability. Collaborative efforts between academia, industry, and 

regulatory bodies play a pivotal role in driving innovation, addressing emerging challenges, 

and ensuring the long-term sustainability of the electric vehicle charging ecosystem. 

 

Legal Actions: Competition Law Perspective: Antitrust authorities closely monitor 

collaborations among EV charging network providers to prevent monopolistic tendencies. 

Striking a delicate balance between cooperation for widespread charging availability and 

competition to avoid monopolies assumes paramount importance. Environmental 

Perspective: Promoting the adoption of EVs significantly contributes to environmental 

objectives. Ensuring fair competition while concurrently advancing clean energy aligns 

seamlessly with sustainability goals. 

Implications: Regulatory bodies face the intricate task of judiciously evaluating 

collaborations among EV charging providers. Competition law emerges as a facilitator of 

innovation while concurrently advancing environmental sustainability goals. 

In conclusion, the electric vehicle charging market, with its rapid growth and 

transformative potential, is intricately connected to technological, environmental, and 

regulatory dynamics. A multidimensional approach that considers not only market 

competition and state aid but also technological advancements, environmental impacts, and 

research endeavors is essential for comprehensively understanding and navigating this 

dynamic landscape. 

 

Merger of Bayer and Monsanto  

 

The merger of Bayer, a conglomerate in pharmaceuticals and chemicals, with 

Monsanto, a major player in seeds and agrochemicals, underwent rigorous scrutiny due to 
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concerns about the potential dominance the combined entity could wield in the agricultural 

sector (Case M.8084 – Bayer/Monsanto). 

Role of Hearing Officer and Final Report:  A crucial aspect of this case involved 

appointing a Hearing Officer to ensure procedural fairness and compliance with legal 

standards. The Hearing Officer played a pivotal role in scrutinizing the proceedings to 

guarantee objectivity and adherence to due process⁴. • The final report submitted by the 

Hearing Officer, as of 28 May 2018, provides a comprehensive analysis of the entire 

process, shedding light on the intricacies of the merger, the commitments made by the 

Parties, and the subsequent approval of BASF as the purchaser of the divested assets⁴. 

Trustee's Opinion and Compliance Assessment: The Trustee, appointed to oversee 

the implementation of commitments and divestments, submitted a detailed opinion on 28 

May 2018. This opinion critically evaluated whether Bayer adhered to the stipulated 

commitments and whether BASF was a suitable and compliant purchaser.  

The assessment encompassed a thorough scrutiny of the divestment packages, 

including the BASF Divestment Package and the Vegetable Seeds Divestment Business. 

Economic Implications and Global Market Dynamics:  

Beyond the legal and procedural aspects, the case holds significant economic 

implications. The merger of two major entities, Bayer and Monsanto, not only impacts the 

European market but reverberates globally.  

The integration of agricultural technologies, seed portfolios, and associated assets 

prompts an analysis of how this consolidation influences market dynamics, competition, 

and innovation in the broader context of the agrochemical and biotechnological sectors. 

Post-Approval Monitoring and Compliance Measures: 

With the approval of BASF as the purchaser, ongoing monitoring and compliance 

measures become paramount. The Commission, in collaboration with the Trustee, is tasked 

with ensuring the continued adherence to commitments and divestments⁴. • Continuous 

scrutiny of evolving market conditions, the competitive landscape, and the performance of 

divested assets forms an integral part of post-approval oversight.  

The thorough exploration of Case M.8084 – Bayer/Monsanto requires an 

interdisciplinary approach, intertwining legal, economic, and procedural dimensions. The 

comprehensive analysis extends beyond the approval stage, delving into the intricacies of 

post-approval monitoring and the broader global implications of this significant merger. 

Bayer acquired Monsanto for $63 billion in 2018 after a tough buyout battle and intense 

antitrust scrutiny. The German conglomerate’s market cap in Frankfurt today is close to 

that dollar amount—and that’s after rumors of an $8 billion Roundup settlement drove up 
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its shares by more than 15% in early August. At a 30% loss of share value since it closed, 

the deal stands as one of the worst, sitting alongside AOL’s merger with Time Warner and 

Bank of America’s acquisition of Countrywide, The Wall Street Journal has found. The 

Monsanto takeover, championed by CEO Werner Baumann, sure boosted Bayer’s crop 

science business. But the original idea was that it wouldn’t hamper the company’s ability 

to make investments on the pharma side, which has been Bayer's growth engine for years. 

 

Legal Actions: 

Competition Law Perspective: Regulatory authorities meticulously assessed the 

impact of the merger on competition within seed and pesticide markets. Striking a nuanced 

balance between fostering innovation and mitigating market concentration assumed critical 

importance.  

ESG Perspective: Ensuring sustainable agricultural practices stood out as a 

prominent consideration in alignment with overarching ESG goals. The merger's 

implications on biodiversity, soil health, and pesticide use emerged as pivotal focal points. 

Implications: This case accentuated the necessity for comprehensive assessments extending 

beyond market share considerations. The role of competition law must encompass a holistic 

evaluation of environmental and social ramifications, marking a departure from traditional 

market-centric evaluations. 

 

Legal actions situated at the confluence of competition law, ESG considerations, 

and environmental protection are intricate and multifaceted. As corporations navigate these 

complexities, policymakers, regulatory bodies, and legal practitioners are tasked with the 

arduous challenge of orchestrating a nuanced balance—one that not only propels 

innovation and safeguards competitive integrity but also ensures environmental 

sustainability. The aforementioned cases furnish valuable insights into the evolving 

landscape at this intricate intersection (Piscitelli, 2019, p.9). 

One illustrative case involves collaborative efforts among competitors to address 

environmental challenges, such as reducing carbon emissions or adopting sustainable 

supply chain practices. While these initiatives align with ESG goals, competition law 

scrutiny arises to assess the impact on market competition. Analyzing the legal responses 

and outcomes of such cases contributes to an understanding of how competition law 

navigates collaborations aimed at environmental protection within the framework of fair 

competition. 
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Another noteworthy case study involves companies facing legal actions for 

potentially misleading green marketing practices. As businesses leverage environmental 

messaging to appeal to eco-conscious consumers, competition law intervenes to prevent 

deceptive practices that could mislead or create unfair advantages. Examining the legal 

considerations in such cases provides insights into how competition law safeguards market 

fairness while addressing the growing importance of transparent and accurate 

environmental communication. 

The European Commission's imposition of fines involves several determinations. 

Firstly, it must establish that the infringement was committed either intentionally or 

negligently. Secondly, since antitrust prohibitions apply to undertakings but fine-related 

decisions are directed at legal persons, the Commission must ascertain the imputability of 

the infringement to the legal entities facing fines. Thirdly, findings are required concerning 

the duration and gravity of the infringement. 

Regarding the gravity of the infringement, the Court of Justice's case law mandates 

the Commission to consider objective factors. These factors include the nature of the anti-

competitive conduct, the number and intensity of incidents, the scope of the affected 

market, damage to economic public order, and the relative importance and market share of 

the responsible undertakings, including any repeated infringements. For transparency, the 

Commission has established Guidelines outlining the basis on which it evaluates various 

aspects of the infringement and how this influences the fine's amount (Nowag, 2022, p.37). 

Additionally, the Commission has issued a Leniency Notice, offering, under 

specific conditions, immunity from fines or reductions to undertakings aiding the 

Commission in uncovering and proving secret cartel infringements. In a fine-imposing 

decision, the Commission must thus determine whether and to what extent the factors 

outlined in its Guidelines and the conditions specified in its Leniency Notice are met. 

Finally, the Commission must establish the undertaking's total turnover in the preceding 

business year, as the fine is capped at 10% of that amount. 

Cases where companies incorporate ESG criteria into their corporate strategies and 

face legal challenges within the realm of competition law offer valuable insights. The 

delicate balance between promoting responsible business practices and preventing anti-

competitive behavior becomes evident. Analyzing the legal nuances in these cases 

contributes to a nuanced understanding of how competition law adapts to the evolving 

landscape of corporate conduct influenced by ESG considerations. 

Legal actions involving sustainability certifications and labels offer another 

perspective. When companies face allegations of misusing or misrepresenting such 
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certifications, competition law becomes a regulatory tool to ensure fair market practices. 

Assessing how competition law addresses issues related to the misuse of sustainability 

certifications provides insights into the legal considerations surrounding transparent 

communication of sustainable practices in the market. 

In cases where companies integrate ESG criteria into their governance structures, 

legal scrutiny may arise to ensure compliance with competition law principles (Peeperkorn, 

2020, p.14). Examining instances where governance practices aligning with ESG goals 

intersect with competition law offers valuable lessons on how regulatory frameworks adapt 

to evolving corporate governance standards. 

These case studies collectively contribute to a deeper understanding of the intricate 

relationships between competition law, ESG principles, and environmental protection. 

They showcase the challenges businesses face in navigating these intersections and 

highlight the evolving legal landscape that seeks to balance the promotion of sustainable 

practices with the preservation of fair market competition. As businesses grapple with the 

complexities of integrating ESG criteria into their operations, the insights gained from these 

case studies provide valuable lessons for both legal practitioners and corporate decision-

makers operating at the intersection of competition law, ESG, and environmental 

protection. 
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Conclusions 

  

This master thesis presents a thorough examination of the intricate interrelationship 

between sustainability and competition law within the European Union (EU). The 

intersection of sustainability and competition law has garnered significant attention, 

prompting a reevaluation of how these two critical areas can coexist and reinforce each 

other. This master's thesis explored the intricate relationship between sustainability 

initiatives and competition law, highlighting key developments and ongoing challenges. 

The growing recognition of sustainability goals in competition law is reflected in 

various guidelines and papers from influential organizations like the OECD and the 

European Commission (EC). The OECD's 2020 paper and subsequent discussions 

emphasize the need for a balanced approach, where competition policies are influenced by 

sustainability without compromising the principles of fair competition. The inclusion of 

contributions from countries such as Australia, New Zealand, Germany, Greece, Lithuania, 

and the Netherlands underscores the global relevance and diverse perspectives on this issue. 

The EC has been proactive in integrating sustainability into its competition 

framework, as evidenced by initiatives like the Green Deal. The Green Deal aims to make 

the EU's economy sustainable by addressing climate and environmental challenges across 

all policy areas. This comprehensive approach is mirrored in various guidelines, such as 

those for the agri-food sector, which clarify the application of Article 210a exemptions to 

sustainability agreements. These guidelines provide a clear framework for businesses to 

engage in sustainability agreements without violating competition laws, fostering higher 

sustainability standards in agriculture. 

Horizontal agreements are particularly pertinent in the sustainability context. The 

EC's revised Horizontal Guidelines, issued in June 2023, provide detailed guidance on self-

assessing sustainability agreements under EU competition law. By adopting a broad 

definition of "sustainability" and recognizing various types of benefits—individual use 

value, individual non-use value, and collective benefits—the guidelines offer a nuanced 

understanding of how sustainability can coexist with competitive markets. The introduction 

of a "soft safe harbour" for sustainability standards further clarifies the conditions under 

which such agreements are unlikely to raise competition concerns, promoting transparency, 

voluntary participation, and non-discrimination. 
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Vertical agreements are also crucial, with the EC's Vertical Guidelines highlighting 

how sustainability objectives can be integrated into selective distribution systems. These 

guidelines acknowledge the importance of considering climate change, environmental 

protection, and the efficient use of natural resources in the assessment of vertical 

agreements. By allowing for longer non-compete clauses to offset investment risks in 

sustainable projects, the guidelines demonstrate a flexible approach that encourages 

sustainable business practices. 

Merger control is another area where sustainability considerations are becoming 

increasingly relevant. The EC's October 2023 paper on sustainability in merger control 

provides insights into how sustainability factors are incorporated into market definition, 

competitive assessment, and remedies. This forward-thinking approach ensures that 

mergers and acquisitions align with broader sustainability goals, reinforcing the importance 

of sustainable development in corporate strategies. 

The revised Market Definition Notice, published in February 2024, further 

exemplifies the EC's commitment to integrating sustainability into competition law. By 

expanding the parameters of market definition to include product quality and sustainability, 

the EC acknowledges the evolving nature of competitive dynamics in today's markets. 

 

Key Findings and Research Focus 

This thesis delved into several crucial areas to understand the interplay between 

sustainability and competition law: 

Horizontal Agreements in the Environmental Context: Analyzed how horizontal 

agreements aimed at environmental goals interact with competition law, referencing key 

OECD papers and national perspectives from multiple countries. 

Guidelines for the Agri-Food Sector: Explored the EC's guidelines on sustainability 

agreements for agricultural producers, focusing on the Article 210a exemption and its 

implications for achieving higher sustainability standards. 

Horizontal Cooperation Guidelines: Examined the EC’s revised guidelines for 

horizontal cooperation agreements, emphasizing the broad definition of sustainability and 

the introduction of a "soft safe harbour" for sustainability standards. 

Vertical Agreements and Sustainability: Investigated how sustainability objectives 

can be incorporated into vertical agreements, including selective distribution systems and 

the justification for longer non-compete clauses to support sustainable investments. 
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Merger Control and Sustainability: Assessed how the EC considers sustainability in 

its merger control reviews, including market definition, competitive assessment, and 

remedies, as well as the implications of the revised Market Definition Notice. 

The integration of sustainability and competition law represents a significant step 

towards a more sustainable and fair economic landscape. While substantial progress has 

bee n made, ongoing efforts are needed to refine and adapt regulatory frameworks to 

accommodate the growing importance of sustainability. This thesis has highlighted the 

complexities and challenges involved in aligning sustainability initiatives with competition 

law, providing a comprehensive analysis of current policies, guidelines, and practices. 

In conclusion, fostering a collaborative approach and maintaining a balance 

between sustainability and competition is essential. Policymakers and businesses must 

work together to ensure that economic development proceeds in a manner that is both 

environmentally responsible and competitively fair. The findings of this research 

underscore the need for a nuanced and adaptive regulatory framework that supports 

sustainable development while safeguarding the principles of fair competition. 
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Summary  

 

 This master thesis undertakes a comprehensive exploration of the intricate interplay 

between sustainability imperatives and competition law within the European Union (EU). 

The increasing relevance of this intersection is underscored by the pressing need to address 

sustainability challenges, encompassing issues such as climate change, resource depletion, 

and responsible consumption, all within the regulatory confines of competition law. 

Throughout the study, the thesis consistently highlights the delicate equilibrium required 

to simultaneously foster fair markets and confront environmental and social concerns. 

Key points emerge in the analysis, with a particular emphasis on the transformative 

impact of the European Green Deal. This ambitious policy framework not only seeks to 

propel Europe toward climate neutrality but also mandates that businesses realign their 

practices with sustainability objectives. Consequently, competition law assumes a pivotal 

role as a mechanism to operationalize and enforce this imperative. 

The growing recognition of sustainability goals within competition law 

frameworks, as evidenced by initiatives and various guidelines from influential 

organizations like the OECD and the European Commission (EC), underscores the 

increasing relevance of this intersection. 

Key developments in areas such as horizontal agreements, guidelines for the agri-

food sector, vertical agreements, merger control, and market definition have been explored 

in depth. These developments reflect a proactive approach by regulatory bodies to integrate 

sustainability considerations into competition law, promoting higher sustainability 

standards while ensuring fair competition. 

The thesis has highlighted the complexities and challenges inherent in aligning 

sustainability initiatives with competition law principles. While significant progress has 

been made, ongoing efforts are needed to refine and adapt regulatory frameworks to 

effectively address the multifaceted challenges posed by sustainability concerns. 

Moving forward, fostering collaboration between policymakers and businesses will 

be crucial in ensuring that economic development is environmentally responsible and 

competitively fair. A nuanced and adaptive regulatory framework that supports sustainable 

development while upholding the principles of fair competition is essential for achieving a 

more sustainable and resilient economic landscape. 

In summary, this thesis contributes to the ongoing discourse by providing a 

thorough analysis of current policies, guidelines, and practices at the intersection of 

sustainability and competition law. By shedding light on key developments and 
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emphasizing the importance of balance and collaboration, it offers insights that can inform 

future efforts to address the challenges of sustainability within the framework of 

competition law. 


