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INTRODUCTION

In recent years a trend toward expansion of arbitrability has been noticed.
Arbitration is considered to be an attractive competitor to the court due to its
features such as preservation of privacy, costs saving, expeditious decision
making, choice and competence of arbitrators, and avoidance of adversarial

proceeding as there are limits of adjudication.

In the paper the term “arbitrability” is used as a condition for the parties
to refer particular categories of disputes to arbitration tribunal (objective
arbitrability). Contrary to the understanding of “arbitrability” in the U.S. where

it refers to the whole issue of the tribunal’s jurisdiction.

It is important to mention that “... Each state may decide, in accordance
with its own economic and social policy, which matters may be settled by
arbitration and which may not™. Parties may refer any claim to arbitration
except where statutory provisions preclude the arbitration of particular types of
disputes. Arbitration friendly countries inevitably attract more arbitration users
and this results in forum shopping. Author is committed to the idea that
competition between national laws makers in setting hospitable forum for
arbitration is desirable and will lead to creation of decent arenas for

arbitration®.
This work reveals arguable aspects and trends of arbitrability.

The first chapter of the thesis presents core aspects of arbitrability and
questions the rationale behind non-arbitrable disputes. It also tackles the

question regarding whether or not the aforementioned bases are too extensive.

The next chapter explores the arbitrability of certain types of disputes in

Lithuania and development thereof. Traditional arguable commercial types of

! MISTELIS, L. A. and BREKOULAKIS, S. L., Arbitrability: International & Comparative
Perspectives, Kluwer Law International, 2009, p.5.

2 REDFERN, A. and HUNTER, M., Law and practice of International Commercial Arbitration,
London: Sweet & Maxwell, 1991, p. 137.

® MISTELIS, L. A. and BREKOULAKIS, S. L., supra note 1, p.17.



disputes in the arbitrability context are related to disputes that include rights of
third parties or/and are subjects to regulation by state authorities. For instance,
competition, intellectual property, bankruptcy claims. However, there is a

growing tendency toward the arbitrability of these types of disputes.

Finally, the last chapter provides an overview of how the arbitability
aspects develop worldwide and possible future trends across the globe within
the field of arbitrability.

What is the rationale behind inarbitrability of certain types of disputes?

To begin with, we could invoke beautiful legal prose that encapsulates the
rationale behind the inarbitrability concept: ... the central theme in non-
arbitrability cases is a concern that society will be injured by arbitration of
public law claims. Courts express a fear that public law issues are too
complicated for arbitrators; that arbitration proceedings are too informal; or
that arbitrators are like foxes guarding the chicken coop, with a pro-business
bias that will lead to under-enforcement of laws designed to protect the public.
Lack of appeal on the merits of arbitral awards in the United States makes
arbitration seem to some as a “black hole” to which rights are sent and never

4 Along the same lines, the notion of non-arbitrability of the

heard from again
vast majority of disputes is grounded upon the old concept which holds that the
referral of some categories of disputes to arbitration that is not controlled by
the state itself, goes against sovereign dignity®. Such position was adopted in
countries which historically expressed distrust toward arbitration. They feared
that a method of dispute resolution could favour parties from industrialized
countries®. Fortunately, the aforementioned views have been revised since then

and no longer hold in the modern and arbitration friendly legal systems.

* PARK, WW “National law and Commercial Justice, Safeguarding procedural Integrity in

International Arbitration”, 63 Tulane Law Review 648, 1989, p. 700 in LOURENS, M., “The issue of
“Arbitrability” in the Context of International Commercial Arbitration”, 11South African Mercantile
Law Journal 363, 1999, p. 365.
z MISTELIS, L. A. and BREKOULAKIS, S. L., supra note 1, p.6.
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It is important to realise that arbitration should not be regarded as second
level justice and, therefore, the right word to use in arbitrability context is not
“incapable” of being settled by arbitration but merely “not permitted” to
arbitrate by state for public policy reasons and mandatory rules. Author is
inclined towards the idea that almost every dispute, which is capable of

settlement by adjudication, may be arbitrated.

The relationship between arbitrability and public policy. Are the

aforementioned terms synonyms? New arbitrability criterion

It is not easy to establish the precise relation between the doctrine of non-
arbitrability and public policy. Some scholars tend to distinguish these
categories. However, there are those who use these terms as synonyms and
state that arbitrability merely reflexes the public policy’. Author would argue
that the aforementioned categories are not synonyms. Even if a dispute
involves issues of public policy this is not to be considered as automatically
non-arbitrable. For instance, competition law claims involve matters of public
policy, nevertheless they usually are arbitrable®. Even in the New York
Convention® non-arbitrability and public policy are established separately in
the Article V (2) (a) and Article V (2) (b), respectively. This confirms that
these two categories are indeed distinct. The non-arbitrability doctrine provides
that in certain cases it cannot be turned to arbitration — arbitration is precluded
from rendering binding award (regardless of its results); whereas the public
policy doctrine provides that certain results reached by arbitration tribunal

contradict public policy and cannot be enforced™.

Often restrictions on arbitrability tend to refer to public policy generally.

However, laws rarely explicitly point to only few existing concrete “public

" LEW, Julian, MISTELIS, Loukas & KROLL, Stefan, Comparative International Commercial
Arbitration, Kluwer Law International, 2004, p. 198.

& Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth Inc., 1985, 473 U.S. 614, 626-27 (U.S. S.Ct).

° The Convention on the Recognition and Enforcement of Foreign Arbitral Awards adopted by a
United Nations on 10 June 1958 and entered into force on 7 June 1959.

Y BORN, Gary B. International Commercial Arbitration, Kluwer Law International, 2009, p. 772.


http://en.wikipedia.org/wiki/United_Nations

policy” provisions. In those rare cases when they do, it often lacks of clear
guidance and decent justification to explain why certain disputes should be

submitted to the exceptional jurisdiction of the courts™.

The eagerness and possessiveness of domestic laws to hold the exclusive
courts’ jurisdiction over certain types of disputes should be replaced by more
general public interest of promoting trade and commerce through an effective
method of dispute resolution'?. In the 1990s, the French Court in the context of

I* stated that ““...the arbitrators

international arbitration in Ganz'® and Labina
have jurisdiction to rule on the arbitrability of the dispute which is submitted to
them, having regard to the notion of international public policy, and if they
conclude that the dispute is arbitrable they may apply rules that are relevant to
the dispute, regardless of whether these are public policy rules”™. French case
law once again confirmed that public policy is not relevant to the determination
of arbitrability of disputes by arbitrators. A similar view has been expressed in
a number of other European jurisdictions. For instance, the Swiss court ruled
that a dispute concerning the validity or termination of a contract may be
arbitrable despite the fact that one of the party brings up an argument that relies
on public policy considerations™. Author believes that such approach is the
right one to take, as otherwise arbitrators would have to decide on the
substance of the dispute first (inefficient time use and waste of financial
resources) in order to be able to notice the breach of public policy (to reach the
conclusion whether the issue is arbitrable)'’. All in all, the examples above
prove the trend toward diminishing the role of public policy on concept of

arbitrability. Along the same lines, some scholars have suggested that the

' MISTELIS, L. A. and BREKOULAKIS, S. L.,supra note 1, p.9.

2 MISTELIS, L. A. and BREKOULAKIS, S. L., supra note 1, p.9.

B3 Ganz, (1991) Court of Appeal of Paris in Kirry, “Arbitrability: Current Trends in Europe”,
Arbitration International, Vol 12, Nr 4, 1996, 376.

 Labinal (1993) Court of Appeal of Paris in Kirry, “Arbitrability: Current Trends in Europe”,
Arbitration International, Vol 12, Nr 4, 1996, 376.

1 KIRRY, “Arbitrability: Current Trends in Europe”, Arbitration International, Vol 12, Nr 4, 1996,
376

16 Ampalgas, (1975) Chambre des Recours du Canton de Vaud,; (1981) Journal des tribunaux 111, 71.

" KIRRY, supra note 15, 375.



relevance of public policy to arbitrability is rather limited. They argue that in
the inarbitrable categories of disputes, non-arbitrability relates to the restriction
of arbitration as a method of dispute resolution of consensual nature, and not to
public policy®®. The strength of the argument is backed by the fresh breeze that
has been noticed in the recent years in the international arena: decreasing role
of public policy concerns as a barrier to arbitrability has been noticed (for
instance, by allowing the arbitration in cases that require the application of
public policy rules)™. To sum up, public policy impact on non-arbitrability

concept should be revised.

However, today public policy concern is still relevant when defining the
inarbitrability. Why public policy matters are to be considered to be
inarbitrable? Opponents of arbitrability of public policy issues often invoke
certain arbitration procedural features, for instance, less intense fact-finding
process, the absence of particular rules of evidence compared to the evidential
proceedings in court, and the laconic or lack of reasoning in the award. Such
position was reflected in a number of courts’ decision, for instance, the U.S.
Supreme court stated “... the fact-finding process in arbitration usually is not
equivalent to judicial fact-finding. The record of the arbitration proceedings is
not as complete; the usual rules of evidence do not apply; and rights and
procedures common to civil trials, such as discovery, compulsory process,
cross-examination, and testimony under oath, are often severely limited or
unavailable”® ; In an other decision the U.S. Supreme Court ruled “An arbitral
award can be made without explanation of reasons and without development of
a record, so that the arbitrator's conception of our statutory requirement may be
absolutely incorrect yet functionally unreviewable, even when the arbitrator

5521

seeks to apply our law”* ; One more procedural difference is limited judicial

review of arbitral awards (and absence of appeal process) as pointed out in

8 MISTELIS, L. A. and BREKOULAKIS, S. L., supra note 1, p.20.
Y KIRRY, supra note 15, 375.

2 Alexander v. Gardner-Denver Company 415 U.S. 60, 1974.

2! Scherk v. Alberto-Culver Co.. 417 U.S. 506, S.Ct., 1974.
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Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth Inc.?%: « Arbitration
awards are only reviewable for manifest disregard of the law ... and the
rudimentary procedures which make arbitration so desirable in the context of a
private dispute often mean that the record is so inadequate that the arbitrator's
decision is virtually unreviewable. ... Such informality, however, is simply
unacceptable when every error may have devastating consequences for
important businesses in our national economy and may undermine their ability
to compete in world markets”; Another objection refers to the privacy and
confidentiality of arbitration process in Merrill Lynch, Pierce, Fenner & Smith,
Inc., Petitioner, v. David Ware®®: “There is no explanation of why a judicial
proceeding, even though public, would prevent lessening of investor
confidence. It is difficult to understand why muffling a grievance in the
cloakroom of arbitration would undermine confidence in the market. To the
contrary, for the generally sophisticated investing public, market confidence

may tend to be restored in the light of impartial public court adjudication”.

Author is committed to the idea that procedural differences between
arbitration and litigation do not convert the aforementioned private mean of
dispute resolution into compromised dispute resolution mechanism. Otherwise,
if one had to follow the latter argument all disputes should be excluded from
arbitration, even purely monetary claims; particularly having considered their
collective impact on economy and society that goes far beyond the parties to
the private contract. That is to say that private mean of dispute resolution
operates in “conformity” with fundamental process’ principles and is the
subject to guarantees set in Convention for the protection of Human Rights and
Fundamental Freedoms (European Convention of Human Rights, as amended)
Art. 6°*. To sum up, the features of arbitration make it a perfectly tailored
alternative method of dispute resolution, having all the necessary rigid

safeguards and fair proceedings. Alleged ‘“procedural disadvantages” are

22 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth Inc., 473 U.S. 614, S.Ct, 1985.
2 Merrill Lynch, Pierce, Fenner & Smith, Inc., Petitioner, v. David Ware, 414 U.S. 117, 1973.
2 MISTELIS, L. A. and BREKOULAKIS, S. L., supra note 1, 2009.
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discussed in more depth in the paper when dealing with the arbitrability of

specific dispute types.

Second line of arguments question the ability of arbitrators to rule on
matters that include public policy issues. In the American Safety Equipment
Corp. v. J.P. Maguire & Co.? the U.S. court expressed that: “... decisions as
to antitrust regulation of business are too important to be lodged in arbitrators
chosen from the business community-particularly those from a foreign
community that has had no experience with or exposure to our law and
values”. Bigger distrust towards arbitrators was presented in University Life
Insurance Co. v. Unimarc Ltd.?® decision: ... antitrust issues are considered
to be at once too difficult to be decided competently by arbitrators — who are
not judges, and often not even lawyers- and too important to be decided
otherwise than by competent tribunals”. Moreover arbitrators are often pictured
as unable to resolve the dispute between the parties of unequal bargaining
powers; consumers, employees often presented as weak parties contrary to the
powerful entrepreneurs who by “forcing” to sign arbitration agreement deprive
them of the access to courts. The reasoning behind such approach is that
arbitrators being private judges are more sympathetic to private companies and
will not address properly the interests of weaker parties. \Weaker parties are
said to have no real options other then to accept arbitration since due to the fact
that a growing amount of commercial parties are adopting arbitration clauses,
other party has no choice but to accept them while signing job contract or
entering into the purchase of goods or services contracts. It is said that
arbitrators being privately funded might favour the repeat-players in order to
assure that they will opt in for arbitration in the future. “How much profit it
and individual arbitrators make depends on how often they work. Thus, an

almost symbiotic relationship exists between the arbitrator and repeat-

% American Safety Equipment Corp. v. J.P. Maguire & Co., 391 F.2d 821 (2d Cir.,1968.
% University Life Insurance Co. v. Unimarc Ltd. 699 F.2d 846, CA7, 1983.
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player”?’. Some have come up with the idea that arbitrators take into account
the interests of parties to the dispute only, and not that of a wider society. That
Is to say that consumer or employment laws are here to protect socially weaker
groups of people and may be implemented only by court that adopts public
view toward the dispute and not arbitration that adopts private perspective.
Author is rather sceptic about the latter view as we cannot take for granted that
judges contrary to arbitrators are sensitive about the needs of consumers or
employees. Furthermore the public policies rules protecting the interest of the
parties are often expressed in clear terms and do not leave much space for
misinterpretation. For instance, statutory rights of the consumers as to the
period of time for returning unwanted goods is clearly stated and not expressed
as abstract norm. It is to say that it is not crucial who has to apply correctly
public policy rules arbitrators or judges. Moreover, even in the situation where
the scope of discretion is wide decision makers have to rule by referring to
factual situation, possessed evidence, and case law rather than their personal
views. Therefore author does not see the correlation between the “private”
decision maker (arbitrator) and inability to applying public policy norms in
accordance with their legislative aim. In addition, arbitrators should apply
public policy rules. It goes without saying that different scenarios are possible.
However, it is more a question of the incentive of arbitrators to ignore public
policy rules rather then the issue of whether arbitration is unsuitable to address
public policy issues. At the end of the day, the aim of arbitrators is to render
the enforceable award. Therefore they will not ignore the potential impact that
ignorance of particular state policy might have on the rendered decision. Any
reasonable arbitrator would take into the account the public policy norms of the

country where award might need to be enforceable.

To recapitulate, there is no substantial correlation between arbitrability
and public policy. That is to say that public policy doctrine is not entirely

relevant to the concept of arbitrability. Precisely for this reason a different

2 BRAFFORD, A._,“Arbitration Clauses in Consumer Contracts of Adhesion: Fair Play or Trap for the
Weak and Unwary?” 21 Journal of Corporate Law 332, 1995-1996 ,p. 1257.
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approach has been suggested. The restrictions of arbitrability are more relevant
and precisely described by the reference to the origin of arbitration; arbitration
by being of the contractual nature cannot affect people that are outside the
scope of the arbitration agreement (contrary to the jurisdiction of the courts)?.
For instance, the limitation on arbitrability of insolvency disputes refers to the
fact that the resolution of this category of claims can be more efficiently
achieved by collective litigation proceedings where all the parties may be taken
before the same court (e.g. eliminate the risk of contradicting awards)®. Along
the same lines, the arbitration process between two parties, related to the
ownership rights of the patent (requirement of authorization by public
authority), excludes third party who in fact might be the legitimate owner of
the latter right; this is contrary to the court proceedings where third parties
have possibilities to take part in the proceedings and make sure that the public
record would reflect the actual ownership status of patents®. Restriction of
arbitrability refers to the contractual nature of arbitration process which lacks
the tools needed to reach the relevant parties beyond the arbitration agreement

and not to public policy issues.

To conclude, “The marginalisation of public policy, the growing trust in
international arbitration and assimilation of arbitrators to judges have allowed
the domain of arbitration to extend to areas of economic activity involving

significant public interest”™".

Tendencies of arbitrability

“... there are fashions in the world of arbitration, and that the issue of
arbitrability is becoming increasingly fashionable”*. Having analyzed current
tendencies of arbitrability | would draw the inference that in disputes related to

international commerce there are few spheres that are inarbitrable. Following

B MISTELIS, L. A. and BREKOULAKIS,

S. L., supra note 1, p. 32.
2 MISTELIS, L. A. and BREKOULAKIS, S.

S.

S.

L'!

L., supra note 1, p.33.
L., supra note 1, p.37.
L., supra note 1, p.52.

% MISTELIS, L. A. and BREKOULAKIS,
3L MISTELIS, L. A. and BREKOULAKIS,
%2 KIRRY, supra note 15, p. 373.
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the latter trend “one can conclude that the subject of arbitrability of disputes
arising from international business transactions should — and hopefully will-
become out of fashion in the not too distant future”*®. The reason why during
the past three decades a trend toward expansion of arbitrability has been
noticed is the success of this alternative mean of dispute resolution and huge
increase in use of it in international commercial disputes. To add, it serves
public as well as private purposes. The use of arbitration also contributes to the
saving of the budget expenses. Here author would like to argue that promoting
arbitration does not mean that the quality of justice would suffer. Along the
same lines, arbitration helps to decrease workload of courts and prevents the
growth of courts costs respectively. Consequently, it helps to maintain the
quality of the latter public service. In the same vein, I do not think that “It is
the essential dividing line between public and private justice”. Latter
quotation is a mere expression of inherent skepticism and distrust towards
arbitration. Moreover, as “justice should not merely be done but also should be
seen to be done” people would not submit their cases to arbitration without

seeing the benefits of it.

Therefore in the recent years many national regulatory provisions have
become more arbitration friendly. The court’s interpretation of national laws
has favoured the arbitrability of certain types of disputes that historically were
inarbitrable as well. The tendency is noticed worldwide. Such concept is
consistent with the objective of the New York Convention and is compatible
with modern legal systems. Moreover, it is an expression of party autonomy
especially in international commercial disputes. International arbitration has
the potential to provide benefits of cost, speed and enforceability that are not

readily replicated in national courts.

Arbitration due to flexibility of its process has a lot to offer in a wide

majority of disputes. For instance, “... there are now more than 2,000 bilateral

¥ KIRRY, supra note 15, p. 390.
¥ MISTELIS, L. A. and BREKOULAKIS, S. L., supra note 1, p.5.
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and multilateral investment treaties in force, pursuant to which most states
have undertaken to arbitrate a vast range of disputes with foreign investors,
often affecting public interests and third party rights in profound ways. At the
same time, national laws and institutional arbitration rules have provided for
the arbitration of class action claims, small claims by consumers and
employees, human rights claims and other “new” categories of disputes™.
Author inclines to the idea that demand for arbitration in the international arena
has significantly increased due to, among other factors, the paramount concern
of the parties to have a neutral forum (here the comparison may be drawn to
the arbitrators on the football pitch where the referee always come from the
third country so that any bias would be eliminated; to prevent any possibility
for the court to favour local parties at the expense of foreign parties- that is not
to say that judges objectivity is doubted but once again neutral arbitration helps
to support the concept that “justice is not only has to be done but also should

be seen to be done”), workability, confidentiality and fairness of this dispute

resolution method.

By no means author is suggesting that arbitration is suitable for all
categories of disputes. All in all, arbitration is not a panacea and may be not
appropriate tool to resolve certain types of claims where for example the nature
of the disputes cannot permit to opt in for the consensual process between
relevant parties; for instance, ,, ... requests that an arbitral tribunal declare a
company bankrupt, impose a criminal sentence, approve a merger, or issue
similar administrative acts. These decisions necessarily dictate the rights and
obligations of third parties and involve the exercise of prosecutorial or
administrative discretion which must reside in democratically-accountable

[13

decision-makers™*®. Along the same lines, “... arbitration does not generate

% BORN, Gary B., supra note 10, p. 839.
% BORN, Gary B., supra note 10, p. 840.
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law. Thus, when a company seeks a ruling on a controlling point of law, it

must bring the matter before a court to obtain the desired precedent”’

All in all, “... the relationship between the arbitral and judicial systems is
symbiotic — the courts provide implementation and enforcement mechanisms
for arbitration, and arbitration presents great opportunities for relieving court

congestion and delay”.

By way of conclusion, this paper provides with a survey of a recent
advancement in the field of arbitrability. When the non-arbitrability doctrine is
applied, it must be within the limits imposed by Article 2(3) and Article 5(2)(a)
of the New York Convention®*. That is to say that non-arbitrability should be
applied narrowly and states should not abuse the use of escape clauses. States
should create hospitable and safe environment for voluntary arbitration. Author
hopes that this paper will prove to be useful in understanding of the issues of
arbitrability. Moreover, author harbor the hope that author has strengthened the
case for further analysis of arbitrability by setting forth familiar arguments in a
somewhat different way that perhaps highlights certain critical issues of the

concept of arbitrability.

3 MARTIN, J.A., “Litigating in Los Angeles: The Advantages of International Intellectual Property-
Specific Alternative Dispute Resolution”, 49 Stanford Law Review 917, 1996-1997, 955.

% JR. Allissont, (1985-1986) “Arbitration agreements and antitrust claims: the need for enhanced
accommodation of conflicting public policies”, 64 The New York University Law Review 246, 1985-
1986, p. 276.

% BORN, Gary B., supra note 10, p. 841.
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PURPOSE AND OBJECT OF THE WORK

The topic of the paper “Arguable aspects and trends of arbitrability” identifies
the principal objective and purpose of the research. Object of the work —
determination of the objective arbitrability and display of current trends within
the arbitrability area. Purpose of the thesis — legal analysis of the arbitrability
aspects and trends; drafting of optimal list of arbitrable disputes in Lithuania

and offering outline for future development perspectives.

This research paper reveals analysis of arguable issues of arbitrability,
provides an overview of how arbitrability is tackled under different regulations
in different states, identifies and questions the rationale behind non-arbitrabe
disputes and presents trends within area of arbitrability. This is done in order to
identify the pros and cons of the regulatory aspects in different jurisdictions so
as to eventually provide an optimal model for arbitrability disputes in

Lithuania.

NOVELTY, ACTUALITY AND ORIGINALITY OF THE WORK

The textual basis for arbitrability remains unclear in Lithuania. The legal
doctrine sheds little light on the arbitrability issues. That is to say that
arbitrability has not yet been considered in the depth it obviously deserves. It is
fair to conclude that a theoretical framework of arbitrability remains

undeveloped in Lithuania.

The issue of arbitrability is particularly relevant in Lithuania in view of
the new Law on Commercial Arbitration which reinforces pro-arbitration
tradition and expands the list of arbitrable issues. Additionally, the issue of
arbitrability is crucial in the light of internalization of business, growth of
investment in Lithuania and strenghtened connections of Lithuanian business

representatives abroad.

18



This paper surveys recent advancement in the field of arbitrability.
Author believes that this paper will prove to be useful in understanding the
fundamental issues of arbitrability. Moreover, the author harbors the hope that
she has strengthened the case for further analysis of arbitrability by envoking
new arguments and setting forth familiar ones in a somewhat different way that

may highlight certain critical issues of the concept of arbitrability.

METHODOLOGY AND SOURCES OF RESEARCH

Research was generally made using ,,classical” methods of interpretation —
historical, systematic, logical and comparative. Historical research techniques
were used to review changes over time in arbitrability concepts, legislation
governing arbitrability and relevant case law patterns in different countries. A
trend toward expansion of arbitrability has been established based upon the
latter method. Comparative research method was employed in the paper to
identify similarities and differences in legal acts governing arbitrability, case
law and legal doctrine across societies so as to eventually come up with an
optimal list of arbitrable disputes. Logical and systematic methods used to
analyse the criteria of arbitrability in legal doctrine, legislation and case law.
Logical interpretation method was used to determine a reasonable list of
arbitrable disputes. Whereas systematic method was engaged to question the

rationale behind restrictions on arbitrability.

As it may be observed, this research requires in-depth knowledge and
expertise of commercial arbitration. As a primary source of the material,
reference were made to legal resources, especially primary law (cases, treaties,
statutes, regulations, local ordinances, and related government information) as
well as secondary sources (textbooks, treatises, monographs, articles, reviews,
comments and others), the majority of which which are now available online

through governmental websites and online databases (International Law
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Reports; European Journal of International Law; International Court of Justice;

HeinOnline, LexisNexis; Quicklaw; Westlaw and others).

In addition, receipt of the opinion of other Lithuanian scholars and

practitioners practicing in the field of commercial arbitration also followed in

accordance with the specific research question analysed.

Moreover, this research was also intended to provide not a traditional

legal analysis, the so called “black-letter law” based on IRAC model (Issues,

Rules, Analysis, Conclusions), but more of the “spotting issues” approach

which would identify a “research gap” and would make a new contribution to

knowledge in this academic discipline of commercial arbitration law.

MAIN CONCLUSIONS AND RESULTS

In recent years a trend toward expansion of arbitrability has been
noticed. There is a growing tendency toward the arbitrability of
competition, intellectual property, bankruptcy claims and other that
require the application of public policy rules. That is to say that the
domain of arbitration to extend to areas of economic activity involving
significant public interest.

The relevance of public policy to arbitrability is rather limited. The
strength of the argument is backed by the fresh breeze that has been
noticed in the recent years in the international arena: decreasing role of
public policy concerns as a barrier to arbitrability has been noticed (for
instance, by allowing the arbitration in cases that require the application
of public policy rules). To recapitulate, there is no substantial
correlation between arbitrability and public policy. That is to say that
public policy doctrine is not entirely relevant to the concept of
arbitrability.

In the inarbitrable categories of disputes, non-arbitrability relates to the

restriction of arbitration as a method of dispute resolution of consensual
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nature, and not to public policy. The restrictions of arbitrability are
more relevant and precisely described by the reference to the origin of
arbitration; arbitration by being of the contractual nature cannot affect
people that are outside the scope of the arbitration agreement (contrary
to the jurisdiction of the courts). For instance, the limitation on
arbitrability of insolvency disputes refers to the fact that the resolution
of this category of claims can be more efficiently achieved by collective
litigation proceedings where all the parties may be taken before the
same court (e.g. eliminate the risk of contradicting awards). Along the
same lines, the arbitration process between two parties, related to the
ownership rights of the patent (requirement of authorization by public
authority), excludes third party who in fact might be the legitimate
owner of the latter right; this is contrary to the court proceedings where
third parties have possibilities to take part in the proceedings and make
sure that the public record would reflect the actual ownership status of
patents. Restriction of arbitrability refers to the contractual nature of
arbitration process which lacks the tools needed to reach the relevant
parties beyond the arbitration agreement and not to public policy issues.
None of the existing public policy concerns calls for the inarbitrability
of insolvency issues. Nevertheless, due to practical considerations
related to pure insolvency procedures, the insolvency procedure itself
usually cannot be referred to arbitration because of a big number of
related people and the consensual character of arbitration. However, if
all the relevant parties agreed to submit to arbitration, insolvency
disputes would be perfectly arbitrable.

The arbitrability of competition law is no longer is being questioned in
international arbitration. Arbitrators have a duty to apply competition
law alike any other relevant law. In developed jurisdictions the non-
arbitrability of competition claims is limited to the issues that require
exclusive regulatory bodies’ interference, for instance approving

mergers, applying fines or other measures as a consequence of not
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obeying mandatory competition rules. Otherwise, in arbitration friendly
jurisdictions it is practically unilaterally recognized that the civil law
consequences of competition law violations between individual parties
might be submitted to international commercial arbitration. Case law
Mitsubishi Motors Corp v Soler Chrysler-Plymouth, Inc. [(1985) 473
U.S. 614 (U.S. S.Ct)] and Eco Swiss China Time Ltd v. Benetton Int'l
NV [C-126/97 [1999] E.C.R. 1-3055 (E.C.J.)] set “safety valve” to
eliminate the worries of the regulatory authorities that imperative
competition laws will not be obeyed as arbitration awards may be
reviewed and set aside or unenforced where appropriate.

One of the concerns was that particular matters of intellectual property
cannot be disposed unrestrictedly by the parties. However, today the
main characteristic of intellectual property rights is its financial
character and there is no concern that these rights embrace moral issues.
Moreover, there is a trend within judiciary that even moral rights are
freely disposable. The mere fact that intellectual property rights are
acquired due to the authoritative body’s act which consequently makes
them to fall within public policy rendering the issue non-arbitrable is
not persuasive.

In respect of consumer and employment disputes unequal bargaining
power even when combined with a standardized contract is not
sufficient to invalidate it. Claim of unequal bargaining power or
unconscionability showing unfairness or exploitation can invalidate
arbitration agreement on general terms of contract law. The terms of
consumer and employment agreement might be extensively negotiated
and inequality of bargaining power does not persist. Arbitration
agreements should be subject to the same rules just like other categories
of contracts and requirement established in the article 2 of the New
York Convention: the neutrality for laws of contractual validity should
be obeyed. The adhesion to a contract that falls within framework of

law simply reflects the need of modern economy and should not be
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invalidated. Along the same line of thoughts, the mere fact that one
party drafts standard clauses does not make other party unconscious of
its terms. Furthermore, the timing of an arbitration clause does not
affect its legitimacy.

The most efficient way to resolve family disputes is amongst the parties
themselves. Court should be the last resort as it is not the best venue to
address family law disputes. Therefore, family arbitration as an
alternative may come into play as an additional tool in family dispute
resolution tool bag. Countries that are hostile toward use of arbitration
in family law, should consider such option. Some cases, for instance
domestic violence, may not be suitable for arbitration as agreement to
arbitration may be, not fully consensual due to the possible abuse of one
of the parties. States should create hospitable and safe environment for

voluntary family arbitration.
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STATEMENTS OF THE DISSERTATION TO BE DEFENDED

= Restrictions of the arbitrability set in the Lithuanian Law on
Commercial Arbitration are too wide and do not reflect an arbitration-

friendly approach.
= The relevance of public policy to arbitrability is rather limited.

= The restrictions of arbitrability are more relevant and precisely
described by the reference to the origin of arbitration; arbitration by
being of the contractual nature cannot affect people that fall outside the

scope of the arbitration agreement.
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PERSONAL DETAILS

During both undergraduate and graduate law studies at Vilnius University,
Beata Kozubovska has concentrated on the academic subjects but did not
restricted herself to the knowledge obtained during lecturers and seminars. She
has widely used the opportunity to try herself in a variety of law courses, a full
range of miscellaneous lectures and conferences, all of which tended to
reinforce and solidify her intense interest in law and have motivated her to seek
an advanced education. As far as her intentions are concerned, she is
particularly interested in litigation and alternative means of dispute resolution,
primarily arbitration. In 2007 Beata enrolled for 2007 Dr. Daniel Girsberger
(Lucerne University School of Law, Switzerland) seminars that dealt with
commercial arbitration at the international level. In 2008, during the alternative
dispute resolution contest, Beata participated and won the Norcous Academy
Scholarship for the Best Student Research Paper “Arbitration’s, as an
alternative means of dispute resolution, negotiable aspects”. Moreover, in 2008
Beata became member of Vilnius University team in Central and East
European Moot Court competitions (Poznan, Poland). Listed among 10 Top

Best.

In 2008 September — 2009 February Beata participated in students’
exchange programme: European Union and International Law Studies in Vrije
University, Brussels, Belgium. Moreover, in Vrije University she started
conducting a research for my master thesis in the area of international
commercial arbitration, topic: “Legitimacy of the existence (non- existence) of
review in arbitration”. In 2009, following her graduation from Vilnius
University with Master of Laws degree, specializing in commercial law, Beata
applied and was admitted to pursue Phd studies in law at Vilnius University,
Faculty of Law, Department of Private Law, specializing in commercial

arbitration. Under the supervision of the former dean of Vilnius University
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Prof Vytautas Nekrosius who has written widely in the field of litigation and
arbitration Beata was conducting a research and writing a paper on “Arguable
aspects and trends of arbitrability”. Along the same lines, she has published
widely in the field of commercial arbitration. Moreover, in 2009 Beata
embarked on Master in Laws at University College London and in 2010 |
obtained LLM in commercial law from University College London. Along the
same lines, in 2012 Beata successfully passed the exams in London and she
was awarded a Postgraduate Diploma in EU Competition Law from King's
College London and in 2011 she obtained a Practice Diploma in International

Joint Ventures from College of Law of England and Wales.

Furthermore, in July 2009 Beata was admitted with the Lithuanian Bar
and became an associate at Attorneys at Law “Motieka & Audzevicius”. By
the end of 2013 she is supposed to become a fully qualified lawyer. It is
noteworthy that the law firm she is working for is known as the leading dispute
resolution boutique in Lithuania acknowledged by the most authoritative legal
directories, including Legal 500, IFLR 1000, Chambers Global as being strong
in both litigation and alternative dispute resolution practices (arbitration,
mediation, and negotiation). Being an associate in the Dispute Resolution
Practice group she gained extensive experience in advising clients on all
aspects of international commercial arbitration, alternative dispute resolution
(ADR), litigation.

27



GINCU ARBITRUOTINUMO PROBLEMATIKA IR TENDENCIJOS
(REZIUME)

IVADAS
Nacionalinés valstybiy teisés leidZziama jtvirtinti, kad tam tikros gincy risys
yra nearbitruotinos, taip pat arbitrazo proceso S$alis, nepatenkinta arbitrazo
sprendimu, gali siekti, kad pastarasis nebiity pripaZjstamas ar vykdomas,
remdamasi, be kita ko, gin¢o dalyko nearbitruotinumu. Jstatymy leidéjai teisés
aktuose jtvirtina normas, nustatanc¢ias arbitruotinumo apribojimus ir
numatancias 1Simtin¢ teismy jurisdikcija tam tikriems ginCams. Todél ir
Niujorko konvencijoje, ir Zenevos konvencijoje arbitruotinumo klausimas
paliktas spresti nacionaliniams jstatymy leidéjams. Be to, nacionaliniy
arbitrazo akty derinimas su UNCITRAL Pavyzdiniu jstatymu néra siejamas su
butinybe jtvirtinti arbitruotiny gincy sa,raéq‘m. Todél skirtingos teisés sistemos
pasirinko nevienodus arbitruotinumo rezimo modelius*. Vis délto tarptautinéje

arenoje pastebima ryski tendencija plésti arbitruotiny gindy sarasa*.

Taigi arbitruotinumo problematika nagrinétina tam tikry ginfy rasiy
,rezervavimo”  iSimtinei  valstybés  teismy  jurisdikcijai  aspektu.
Arbitruotinumas yra biitina arbitrazo susitarimo galiojimo salyga ir taip pat
daro jtaka arbitry kompetencijai*®. Arbitruotinumo koncepcija nubréziama riba
tarp deklaruojamo valstybés vieSojo intereso atskiras gincy kategorijas perduoti
nagrinéti nacionaliniams teismams i§ vienos puseés ir $aliy noro perduoti gin¢a
spresti  arbitrazu, 1§ kitos pusés. Kyla klausimas, ar egzistuojantys
arbitruotinumo apribojimai yra pagristi ir koks turéty biiti optimalus gincy
arbitruotinumo modelis, taip pat, ar arbitruotinumo nustatymo Kkriterijai tebéra

tinkami ar vis délto yra keistini.

0 BLASZCZAK Lukasz, LUDWIK Malgorzata, Sgdownictwo polubowne (arbitraz). 2007, p. 122.
U WISNIEWSKI A.W. Rozstrzyganie sporéw korporacyjnych spélek kapitalowych przez sqdy
polubowne — struktura problemu. (Cz. 1), Pr Sp., Nr 4. 2005, p. 16.
22 BLASZCZAK Lukasz, LUDWIK Matgorzata, supra note 40, p. 122.
Idem.
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Darbo tikslas ir objektas

Disertacijos pavadinimas nulémé tyrimo objekta bei tikslg, kurio siekiama
atliekamu tyrimu. Disertacijos objektas —gin¢y objektyvaus arbitruotinumo
teisinis reglamentavimas, teismy praktika ir doktrina. Tyrimo pagrindinis
tikslas — darbo objektag sudaranéiy klausimy jvertinimas bei optimalaus
Lietuvos gincy arbitruotinumo modelio apibrézimas ir vystymosi perspektyvy
pateikimas. Taigi disertacijoje  siekiama iSnagrinéti  arbitruotinumo
problematika, iSsiaiSkinti S§io instituto  reglamentavimo privalumus bei
trukumus skirtingose valstybiy nacionalinése teisés sistemose, iSnagrinéti
arbitruotinumo nustatymo kriterijus, iSanalizuoti gin¢y arbitruotinumo
tendencijas, kad galima biity pateikti optimaly Lietuvos gin¢y arbitruotinumo

modelj.

Darbo objektas lemia ir darbo struktiirg. Taigi disertacija susideda i$ trijy

pagrindiniy daliy.

Pirmoje dalyje yra nagrin¢jamos pagrindinés gincy arbitruotinumo
koncepcijos ir jy raida, iSskiriama ir kritiSkai vertinamas kriterijy, kuriais
remiantis tam tikros gin¢y ruSys laikomos nearbitruotinomis, pagristumas,
siekiant apibrézti, kokie kriterijai turéty buti taikomi arbitrazui ,,draugiskose”

valstybése.

Kaip jau minéta anksciau, disertacijoje arbitruotinumas — $alims taikoma
salyga nagrinéti arbitraze tam tikras gincy rasis (objektyvus arbitruotinumas).
Skirtingai nuo arbitruotinumo sampratos Jungtinése Amerikos Valstijuose
(toliau — JAV), kur arbitruotinumo apibrézimas apima visus klausimus,

e . . v . e g1 .. 44
susijusius su arbitrazo teismo jurisdikcija™.

Pazymeétina, kad Niujorko konvencijos 2 straipsnio 2 dalis, favor
arbitrandum principas ir KAJ] 3 straipsnio 5 dalis jtvirtina arbitruotinumo

prezumpcija, t.y., jei Salys susitaré spresti gincg arbitrazu, laikoma, kad gincas

“ MISTELIS Loukas A. BERKOULAKIS Stavros L. Arbitrability: International & Comparative
Perspectives. Alphen aan den Rijn: Kluwer Law International, 2009, p.5.
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yra arbitruotinas. Vis délto nacionalin¢ valstybiy teisé gali numatyti, kad tam
tikros gin¢y ruSys yra nearbitruotinos. Ginco dalyko arbitruotinumas yra
pagrindas, kuris gali biiti iSkeltas ir nusprestas nacionalinio teismo Sua sponte.
Pazymétina, kad jstatymo nuostatos, kurios jtvirtina nearbitruotinus gincus, yra
imperatyvios, teismas spre¢sdamas del arbitrazo susitarimo ar i§lygos galiojimo
privalo jsitikinti, ar gindas nagrinéjamas arbitraze®™. Visuotinai pripaZjstama,
kad numatyty apribojimy sgrasas privalo biti baigtinis ir negali bati aiSkinamas
iSpléstai, paneigiant numerus clausus doktrinos taikyma arbitruotinumo

apribojimams.

Antroje disertacijos dalyje yra nagrin¢jamas atskiry gincy rasiy
arbitruotinumas Lietuvoje. ISskiriamas ir kritiSkai vertinamas prieZas¢iy bei
argumenty, kuriais remiantis tam tikros gin¢y ruSys laikomos
nearbitruotinomis, pagrjstumas. Siekiant apibrézti laikmeciui aktualius
arbitruotinumo kriterijus, kurie turéty buti taikomi arbitrazui ,,draugiskoje”

valstyb¢je, nustatyti optimaly gincy arbitruotinumo modelj Lietuvoje.

TradiciSkai gincy arbitruotinumo kontraversijy atsiranda gincy, susijusiy
su vieSuoju interesu, apimanciy treciyjy Saliy teises ir/ar yra reguliuojamy
valstybiniy institucijy, kontekste. Tokie gin€ai apima, bet neapsiriboja
konkurencijos, intelektinés nuosavybés, bankroto bylomis. Vis délto pastebima

tendencija Siy riisiy gin€y arbitruotinumo link.

Pirma, Sioje disertacijos dalyje nagrinéjami KA] nustatyti apribojimai ir
draudimai, tokiy apribojimy nustatymo prieZastys ir tikslai, tiriant atskiras
ginCy kategorijas. Atskirai nagrinéjama kiekviena i§ uZzdrausty/ribojamy
arbitruoti KAJ gincy rtsiy, kartu lyginant, kaip ty paciy gincy arbitruotinumo
klausimai atsispindi uzsienio valstybiy teisés aktuose, teismy praktikoje bei

doktrinoje.

* Lietuvos Aukitiausiojo Teismo Civiliniy byly skyriaus 2007 kovo 5 d. nutartis civilinéje byloje V7
Klaipédos valstybinio jiry uosto direkcija v. Belgijos jmoné ,, Hydro Soil Services NV”, Nr. 3K-3-62/
2007 m.
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Antra, Sioje darbo dalyje koncentruojamasi ties kompleksine atskiry
gin¢y riasiy arbitruotinumo analize Lietuvoje (buvo nagrinéjamas KAI,
Lietuvos teismy praktika KAJ 12 straipsnio taikymo klausimu bei doktrinoje
vyraujancios pozicijos arbitruotinumo klausimais), siekiama jvertinti gincy

arbitruotinumo raidg tarptautiniame kontekste.

TreCia, Sioje tyrimo dalyje siekiama atsakyti ;1 klausimag, ar KAJ 12
straipsnis nepagrjstai nesusiaurina arbitruotiny gin¢y saraso. Pazymétina, kad
atsizvelgiant ] tai, kad disertacijos rengimo metu priimtas KA nauja redakcija,
pagal kurig iSpleCiamas arbitruotiny gincy sarasas, kartu nustatant naujai
jtvirtinty tam tikry gin¢y rasiy arbitruotinumo apribojimus, Sioje dalyje taip pat

kritiSkai vertinama ir analizuojama KA] geneze.

TreCioje disertacijos dalyje yra nagrin¢jamos ginfy arbitruotinumo
tendencijos, siekiama apibrézti, kokie arbitruotinumo kriterijai turéty buti

taikomi arbitrazui ,,draugiSkose” valstybese.

Kaip jau minéta, pastaraisiais metais rySkeja tendencija plésti arbitruotiny
gin¢y apimt]. Arbitrazas lakomas patraukliu konkurentu teismui dél tokiy savo
savybiy kaip proceso lankstumas, konfidencialumas, racionalios laiko ir lésy
sgnaudos, galimybé pasirinkti arbitrus. Tai suteikia daug naujy galimybiy
arbitrazui, ypac tarptautiniuose komerciniuose santykiuose. Taciau taip pat tai

A

klausimy, j kuriuos néra visuotinai priimtiny atsakymy.

Visy pirma buvo nagrin¢jamos esamos arbitruotinumo tendencijos
pasaulyje, kritiSkai vertinamos vyraujancios prieStaringos pozicijos S$iuo
klausimu. Sioje teisinio tyrimo dalyje siekiama nustatyti tokiy tendencijy

atsiradimo priezastis ir tikslus.

Antra, buvo nagrin¢jamas vieSosios tvarkos jtakos, kaip pagrindinio
gincy arbitruotinumo nustatymo kriterijaus, maz¢jimas ir siekiama nustatyti,
kokie arbitruotinumo apribojimo Kkriterijai turéty vyrauti ,,proarbitrazinése”

valstybése ateityje. Sitlloma jtvirtinti naujg ginfy arbitruotinumo kriterijy,
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kylant] i§ konsensualinés arbitrazo prigimties, tai yra arbitrazo negaléjimas
daryti jtakos Salims, nesudariusioms arbitrazinio susitarimo. Svarbu pabréZti,
kad pastarasis kriterijus yra susijes su treciyjy Saliy, tiesiogiai nesudariusiy
arbitrazinio susitarimo, problema. Trec¢iyjy asmeny arbitraze problematika —
vienas 1§ subtiliausiy ir kontraversiSkiausiy aspekty arbitraze®® — néra $io
darbo dalykas ir reikalauja atskiro teisinio tyrimo, todél Sioje disertacijoje bus
nagrin¢jamas tik tiek, kiek tai yra biitina siillomam ginfy arbitruotinumo

kriterijui apibrézti.

Kiekvienos tyrimo dalies struktiira, tikslai ir objektas iSsamiau aptariami

atitinkamos disertacijos dalies pradzioje.

Ginamieji teiginiai
1. Lietuvos Respublikos komercinio arbitrazo jstatyme jtvirtinti

arbitruotinumo apribojimai yra per platis ir neatitinka arbitrazui

,»draugiskos” valstybés sampratos.

2. VieSosios tvarkos jtaka, kaip pagrindinis gin€y arbitruotinumo

nustatymo Kriterijus, palaipsniui nyksta.
3. Vyrauyjantis arbitruotinumo kriterijus turéty biti tiesiogiai susijes su
konsensualia arbitrazo prigimtimi - arbitrazo institutas negali daryti

jitakos Salims, nesudariusioms arbitrazo susitarimo.

Darbo mokslinis aktualumas ir naujumas

Gincy arbitruotinumas — ir tarptautinés teisés, ir Lietuvos Respublikos teisés
aktuali problema. Arbitrazas tapo jprastiniu komerciniy gincy nagringjimo

btdu. Siekdamos patenkinti tarptautiniy komerciniy teisiniy santykiy subjekty

*® HOSKING, James M., "The Third Party Non-Signatory's Ability to Compel International
Commercial Arbitration: Doing Justice without Destroying Consent ," Pepperdine Dispute Resolution
Law Journal: Vol. 4: Iss. 3, Article 6, 2004, p. 10.[ interaktyvus, ziaréta 2009 10 07]. Prieiga per
interneta:< http://digitalcommons.pepperdine.edu/drlj/vol4/iss3/6>.
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lukescius ir poreikius, dauguma valstybiy plétoja liberaly pozitiri j gincy
sprendimg arbitraze. Palankumg gincy sprendimui arbitraze patvirtina
visuotinai pripazintas draudimas valstybéms iSpléstai aiskinti nearbitruotiny

gincy kategorijy sarasa’’.

Arbitruotinumo klausimas susilaukia didelio mokslininky démesio dél vis
didéjancio arbitrazo, kaip komerciniy gincy nagriné¢jimo forumo, populiarumo.
Arbitrazo poreikj skatina jo savybés, kurias tarptautiné verslo bendruomené
labiausiai vertina de¢l gincy skaiCiaus didéjimo tokiose srityse kaip modernios
technologijos, intelektiné nuosavybé, inZinerija, statybos. Minétos savybés —
tai arbitrazo lankstumas, konfidencialumas, racionalios laiko sgnaudos, arbitry
ekspertinés zinios. Arbitrazo kastai daznai yra mazesni negu patiriamos teismo
iSlaidos dél ilgo bylos nagriné¢jimo teisme laikotarpio. Be to, arbitrazo
sprendimas yra galutinis, kitaip negu teismo sprendimas, kuris téra ,,pirmas
laiptelis apeliacijos kopéciose”. Tai leidzia teigti, kad arbitrazas yra greitesnis

gin¢y nagrin¢jimo budas.

,INuo to, kaip Lietuvos teismai <...> taiko Komercinio arbitrazo jstatyma
<...> ir aiSkina jo nuostatas, priklauso ir nacionaliniy, ir uzsienio verslo

% Pabréztina, kad disertacijoje

partneriy pasitik¢jimas Lietuvos teismais
pateikiama analitin¢ teisinio reguliavimo bei teismy praktikos gincy
arbitruotinumo srityje lyginamoji analizé yra orientuojama ] ,arbitrazui
draugiskos” arbitruotinumo koncepcijos formavimg, pateikiant atitinkamus
uzsienio valstybiy praktikos pavyzdzius. Tokio tyrimo rezultatai yra aktualiis

palankios Lietuvos arbitrazo politikos vystymuisi.

Pazymétina, kad kuo valstybés teisinio reglamentavimo bei teismy
praktikos formuojama arbitrazo politika yra palankesné arbitrazo sprendimy

galiojimui ar pripaZinimui, tuo tokia valstybe¢ yra patrauklesné kaip potenciali

*" BORN, Gary B., supra note 10, p. 2619, 2702 — 2705.

“ LAUZIKAS, Egidijus; KOZUBOVSKA, Beata. Praktyka Sqdu Najwyzszego Litwy w rozwigzywaniu
problemow arbitrazu. Kwartalnik Polskiego Stowarzyszenia Sadownictwa Polubownego. ADR
Arbitraz i mediacja. Postepowanie przed sadem polubownym (arbitraz). Wilno, 7-8.10.2011 Nr 4
(16)/2011.
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ginfy nagrinéjimo vieta®. Palanki Lietuvos geografiné padétis — siena su
Baltarusija, Rusija, mazas atstumas nuo Ukrainos, kai Siose valstybése
sulaukiama nepagrjstos intervencijos | arbitrazo nagriné¢jamus gincus, taip pat
itin sudétinga arbitrazo padétis kaimyningje Latvijoje — sudaro rimta pagrinda
imtis aktyviy veiksmy didinant Lietuvos, kaip potencialios arbitrazo vietos,

populiaruma tarp §io regiono iikio subjekty™.

Atsizvelgiant | uzsienio teismy bei teisés mokslininky pateikiamus
argumentus, gincy arbitruotinumo klausimai Lietuvos teisés kontekste néra
iSsamiai analizuoti bei aptarti. Nors LAT daugelyje byly yra patvirtings
tarptautinio komercinio arbitrazo doktrinos svarba™, teismy praktikoje yra
atvejy, kai de facto Lietuvos teismai pateikiamus uzsienio valstybiy pavyzdzius
i§ esmés panasiose bylose ignoruoja®®>. Todél darbe yra analizuojamos
svarbiausios uZsienio teismy sprendimy bei teisés mokslo Saltiniy nuomonegs,
kiek tai susij¢ su gincy arbitruotinumu, taip pat kritiskai vertinama formuojama

nacionaliné ir uzsienio teismy praktika.

Arbitrazo teis¢ Lietuvoje nesulauké deramo mokslininky susidomeéjimo.
Apibendrintai tarptautinio komercinio arbitrazo teisiniai klausimai analizuoti
tik vieng karta 1996 m. iSleistoje G. Domino ir V. Mikeléno knygoje
,, Larptautinis komercinis arbitrazas™. Vis délto atsizvelgiant ] tai, kad knyga

yra skirta kompleksinei tarptautinio komercinio arbitrazo analizei, i$samiau

* ULMER, Nicolas. Swiss Arbitration Update: First Amendments of International Arbitration Law.
21 Mealey's International Arbitration Report, 2006, p. 1-5. Taip pat Ziaréti: GAILLARD, Emanuel.
Switzerland says Lis Pendens not Applicable to Arbitration. New York Law Journal, 2006-08-07.
Prieiga per interneta: <http://www.lexisnexis.com> [zitréta 2012 08 30]. Taip pat zitréti: ULMER,
Nicolas. The Cost Conundrum. Arbitration International, 2010, Nr. 26(2), p. 221-250. Prieiga per
interneta: <http://www.kluwerarbitration.com> [Zitréta 2012 08 30].

%0 JARUSEVICIUS, Justinas. VieSoji tvarka, kaip pagrindas atsisakyti pripazinti ir leisti vykdyti arba
panaikinti arbitrazo sprendima. Vilnius, Magistro darbas. 2012.

L LAT CBS 2002-03-27 dienos nutartis civilinéje byloje, priimtoje “Main Bridge, L.L.C.” v. UAB
,,Lakvita” , bylos Nr. 3K-3-681/2002; 2006-07-19 nutartis, priimta civilinéje byloje AS ,,Super FM“ v.
UAB ,,Laisvoji banga*“, bylos Nr. 3K-3-434/2006; 2007-03-05 nutartis, priimta civilingje byloje V]
Klaipédos valstybinio jiry uosto direkcija v. Belgijos jmoné ,,Hydro Soil Services NV, bylos Nr. 3K-
3-62/2007; 2009-02-10 nutartis, priimta civilinéje byloje Valstybinés jmoné Klaipédos valstybinio jiry
uosto direkcija v. UAB ,Garant“, G. R., bylos Nr. 3K-3-42/2009. Prieiga per interneta:
<http://www.infolex.com> [zitréta 2012 08 30].

%2 JARUSEVICIUS, Justinas. Viesoji tvarka, kaip pagrindas atsisakyti pripazinti ir leisti vykdyti arba
panaikinti arbitraZo sprendimg. Vilnius, Magistro darbas. 2012.

** DOMINAS, Gediminas, MIKELENAS, Valentinas. Tt arptautinis komercinis arbitrazas. Vilnius:
Justitia. 1995.
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gincy arbitruotinumo klausimai néra nagriné¢jami. Pazymétina, kad 2012 metais
Vilniaus universitete buvo apginta dr. Eglés Zemlytés disertacija tema
,» Valstybe kaip arbitraZinio susitarimo subjektas”, kurioje analizuojamas gincy,
susijusiy su valstybés ir savivaldybiy bei jy institucijy dalyvavimo teisiniuose

santykiuose, arbitruotinumu >*.

Taip pat paminétinas straipsnis, kuriame
nagrinétas ginfy, kylanciy 1§ vieSyjy pirkimy teisiniy santykiy,
arbitruotinumas™. Apibendrinant galima teigti, kad disertacijos tema Lietuvos
mokslingje literattroje iSsamiai ir kompleksiSskai nebuvo analizuojama, todél
darytina prielaida, kad ginc¢y arbitruotinumas Lietuvos teisés moksle néra

iSnagrinétas.

UZsienyje teisinés literatliros apie ginCy arbitruotinumo problemas yra
nemazai. Siame darbe remiamasi Zymiausiomis pasaulyje guru pripaZintomis
arbitrazo teoretiky ir praktiky monografijomis, kaip antai: Gabrielle
Kaufmann-Kohler, Blaise Stucki, Julian D.M. Lew, Loukas A. Mistelis, Stefan

Kroll, Emmanuel Gaillard. Tarptautiniai Saltiniai i§samiai yra aptarti Zemiau.

Tyrimo metodika

Disertacijos objektas istirtas ir uzsibrézty tiksly pasiekta, pasitelkus tradicinius

tyrimo metodus: istorinj, lyginamaji, loginj ir sisteminj.

Istorinis metodas buvo daugiausia naudojamas pirmoje disertacijos
dalyje, analizuojant jvairiy valstybiy giny arbitruotinumo koncepcijy,
arbitruotinumo teisinio reglamentavimo bei susijusios teismy praktikos kaitg
bégant laikui. Remiantis pastaruoju metodu buvo nustatyta rySki tendencija

valstybiy nacionalinése teisése siaurinti nearbitruotiny gin¢y sarasg.

Remiantis lyginamuoju metodu buvo analizuojamas jvairiy valstybiy

gin¢y arbitruotinumo teisinins reglamentavimas ir teismy praktika, taip pat

¥ ZEMLYTE, Eglé. Valstybé kaip arbitraZinio susitarimo Salis. Vilnius, daktaro disertacija, 2012.
% SOLOVEICIKAS, Deividas. Viesyjy pirkimy gincy arbitruotinumo problematika. Teisé, 2010, Nr.
75, p. 35-53.
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buvo lyginama su atskiry teisés mokslininky pateikiama pozicija dél
arbitruotinumo. Siekiant iS§samiai iStirti darbo tema, buvo lyginamos valstybés,
kurios perkele UNCITRAL Pavyzdinj jstatyma ] nacionaling sistemg, bei
kontinentinés ir bendrosios tradicijos valstybés, kurios neperkélé UNCITRAL

Pavyzdinio jstatymo j nacionaling sistema.

Pasitelkiant logini metoda buvo analizuojamas gincy arbitruotinumo
kriterijy pagrindimas doktrinoje ir teisiniame reguliavime, ir teismy praktikoje,
taip pat remiantis Siuo metodu buvo formuluojamas siiilytinas arbitruotiny

gin¢y sarasas.

Sisteminis metodas daugiausia buvo naudojamas siekiant nustatyti
Jvairius arbitruotinumo apribojimus, remiantis nacionaline teise, pagristuma,
1§skiriant atskiry valstybiy teismy sprendimy, mokslininky ar jstatymo leidéjy
pozicijas, nustatant pagrindinius jy argumentus bei sugretinant vienas pozicijas
su kitomis, taip pat susiejant déstomajg disertacijos dalj su jos tikslu, o

suformuluotas iSvadas — su apraSomu tyrimu.

Tyrimo Saltiniai. Tyrimo Saltiniai skirstytini ] Zemiau nurodytas grupes.
1. Lietuvos ir uzsienio valstybiy nacionalinés teisés aktai

Siekiant pagrjsti disertacijos hipotezg, t. y. Lietuvos teisinéje sistemoje
jtvirtintas nearbitruotiny gincy saraSas yra nepagristai iSpléstas ir nejtvirtina
arbitrazui ,,draugiskos” valstybés sampratos, buvo tiriamas Lietuvos ir uzsienio
valstybiy teisés aktai bei jy projektai, reglamentuojantys arbitruotinumo
klausimg. Buvo remiamasi leidinyje International Handbook of Commercial
Arbitration (Kluwer Law International, ed. PAULSON, Jan) skelbiamais
jvairiy valstybiy nacionaliniais jstatymais, reguliuojanciais komercinj arbitraza

. o - .56
ar atskirus su arbitrazu susijusius klausimus™.

% STRONG, S. knygoje, kurioje pateikiamos teisiniy tyrimy tarptautinio komercinio arbitrazo teisés
srityje atlikimo gairés bei Saltiniai, Sis $altinis yra nurodomas kaip tinkamas. Zr. STRONG, Stacy.
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2. Tarptautinés teisés aktai

Disertacijos tyrimo objekta sudaranciy klausimy tyrimo Saltiniu taip pat buvo
nagrin¢jamiems klausimams atitinkamos tarptautinés sutartys: 1958 m.
Niujorko konvencija dél wuzsienio arbitrazy sprendimo pripazinimo ir
vykdymo®’, 1961 m. Europos konvencija dél tarptautinio komercinio
arbitrazo™ etc.; kiti aktualiis tarptautinés teisés aktai bei pavyzdiniai jstatymy
rinkiniai, pavyzdziui 1985 metais parengtos Jungtiniy Tauty tarptautinés
prekybos teisés komisijos arbitrazo taisyklés (UNCITRAL Pavyzdinis

jstatymas), tarptautiniy sutar¢iy projektai, jy travaux preparatoires.

3. Lietuvos ir uzsienio teismy bei arbitrazo praktika

Disertacijos temos atskleidimas nebiity visapusiSkas be Lietuvos ir kity
valstybiy teismy bei praktikos analizés. Pabréztina, kad daugiausia buvo
remtasi svarbiausiy arbitrazo teisei teismy bei arbitrazo sprendimais nuo 1976
mety iSleidziamais metiniais leidiniais angly kalba Yearbook Commercial
Arbitration (Kluwer, gen. ed. Pieter Sanders, nuo 1986 m. — Albert Jan van den
Berg). Taip pat buvo vadovaujamasi ir kituose leidiniuose pateikiamais teismy
bei arbitrazo sprendimais kaupiamais ir talpinamais atitinkamy teismy

internetinése svetainése veikianciose vieSai prieinamose duomeny bazése.
4. Teisés doktrina

Lietuvoje Sia tema literatiros beveik néra, nebuvo atlikta jokiy moksliniy
tyrimy. Uzsienyje teisinés literatliros, kurioje nagrinéjama arbitruotinumo
problematika, yra nemazai. Siame moksliniame tyrime buvo remiamasi

doktrina, analizuojancia tam tikros valstybés ar valstybiy grupés nacionalinés

Research and Practice in International Commercial Arbitration: Sources and Strategies. Oxford:
Oxford Univ Press, 2009, p. 81 zr. ZEMLYTE, Eglé. Valstybé kaip arbitraZinio susitarimo Salis.
Vilnius, daktaro disertacija, 2012.

¥ Valstybeés Zinios, 1995, Nr. 10-208.

% European Convention on International Commercial Arbitration [interaktyvus, Zitiréta 2012-06-14].
Prieiga per interneta:
<http://www.jus.uio.no/Im/europe.international.commercial.arbitration.convention.geneva.1961/>.
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teisés nuostatas arbitruotinumo klausimais. Disertacijoje nagriné¢jami
zymiausiy pasaulio arbitrazo teoretiky ir praktiky knygomis, kaip antai G. B.
Born knyga ,, Tarptautinis komercinis arbitrazas™®, J. F. Poudret ir S. Besson
knyga ,,Lyginamoji tarptautinio arbitraZo teis¢”®, pranciizy mokslininky knyga
Fouchard, Gaillard, Goldman on International Commercial Arbitration®,
Londono Queen Mary universiteto mokslininky J. Lew, L. Mistelis bei S. Kroll
tarptautiniam komerciniam arbitrazui skirta knyga®. Siekiant kritiskai jvertinti
skirtingus jvairiy mokslininky poZitrius ] konkre€ius arbitruotinumo aspektus
taip buvo vadovaujamasi ir kitomis knygomis bei straipsniais, publikuojamais
paZzangiausiuose arbitrazo teisés klausimus analizuojanciuose leidiniuose —
Arbitration International (gen. ed. W. A. Park, Kluwer Law International,
LCIA), Journal of International Arbitration (gen. ed. Michael J. Moser, Kluwer
Law International), taip pat Tarptautinés Komercinio Arbitrazo Tarybos (angl.
International Council for Commercial Arbitration) kiekvienais metais
organizuojamy kongresy medziaga, Tarptautinio Arbitrazo Instituto (angl.
International Arbitration Institute) (Pranctzija) leidZiamais arbitrazo teisés

klausimams skirtais straipsniy rinkiniais, etc.

ISvados. Apibendrindami disertacijoje iSdéstyta turinj, galime daryti Sias

1Svadas:

1. Arbitruotingy gin¢y sgraso iSplétimas Lietuvoje atitinka modernig
pasauling arbitrazo teisés praktika ir uztikrina aukStas Lietuvos
Respublikos pozicijas arbitrazg skatinanéiy valstybiy gretose. Nauja
KAJ redakcija, pagal kurig iSpleCiamas arbitruotiny giny sgrasas,
numato ,,proarbitrazing” pozicija lyginant su sena KA] redakcija -

bankroto ir arbitrazo institutai tapo suderinami, jtvirtinta arbitrazo ir

* BORN, Garry B. International commercial arbitration. Vol 1; Vol. 2. Alphen aan den Rijn: Kluwer
Law International, 2009.

% POUDRET, Jean-Francois; BESSON, Sébastien. Comparative law of international arbitration. 2nd
ed. Translated by Stephen V. Berti and Annette Ponti. London: Thomson Sweet & Maxwell, 2007.

1 FOUCHARD, Philippe, GAILLARD, Emmanuel; GOLDMAN, Berthold; SAVAGE, John.
Fouchard, Gaillard, Goldman on International Commercial Arbitration. Ed. by Emmanuel Gaillard
and John Savage. The Hague: Kluwer Law Internat., 1999.

2 LEW, Julian D M; MISTELIS, Loukas A; KROLL, Stefan M. Comparative International
Commercial Arbitration. The Hague: Kluwer Law Internat. 2003.
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gincy, susijusiy su konkurencijos teise, intelektinés nuosavybés teise
nagrinéjimo suderinamumo koncepcija. Vis délto nauja KAJ redakcija
kartu nustato naujai jtvirtinty tam tikry ginéy rasiy arbitruotinumo

apribojimus.

KA]J reikia atsisakyti numatyto draudimo ateityje atsirasiancius
gincus, kylancius 1§ vartojimo ir darbo sutar¢iy, nagrinéti arbitraze. Mat,
be kita ko, Zymiai sudétingiau yra susitarti su oponentu dél arbitrazo
proceso taisykliy bei kity susijusiy klausimy jau kilus gin€ui ir minéty
gin¢y arbitruotinumas telikty deklaratyvi teoriné galimybé, sunkiai

igyvendinama praktikoje.

Svarbu pabrézti, kad KAJ] numatyty apribojimy sarasas negali buti
aiSkinamas plec¢iamai, paneigiant numerus clausus doktrinos taikyma
arbitruotinumo apribojimams - arbitrazui palankios teismy praktikos
formavimo prieSprieSsa. Kuo palankesné arbitrazo politika yra
formuojama valstybés teisinio reglamentavimo bei teismy praktikos, tuo

tokia valstybé yra patrauklesné kaip potenciali giny nagrin¢jimo vieta.

Lietuvai laikantis ,,proarbitraziniy“ tradicijy, arbitrazas taps dar
priimtinesniu  gincy sprendimy bidu, o tai ypa¢ svarbu stipré¢jant

Lietuvos verslo santykiams uzsienyje.

. VieSosios tvarkos iSlyga kaip pagrindinis gin¢y arbitruotinumo
nustatymo kriterijus palaipsniui nyksta, dél arbitrazo iSplitimo
skirtinguose verslo sri¢iy gincuose, iskaitant ir apimancius svarbius
visuomenés interesus, pavyzdziui, suteikiant arbitrazui kompetencija
nagrinéti bylas, kurios reikalauja taikyti normas, susijusias su vie$gja
tvarka.

Arbitrai sugeba priimti socialiai priimtinus sprendimus, tai
patvirtina ir did¢jantis pasitikejimas arbitrazu (iSpleciamas arbitruotiny
giny sgraSas) moderniose valstybése. Pabréztina, kad arbitrazui

"draugiSkose" valstybése suvokiama, jog paZangi, racionali ir
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demokratiska valstybé neturéty késintis tiesiogiai kontroliuoti visas
visuomenés gyvenimo sferas. O tam tikry gincy, susijusiy su viesgja
tvarka, perdavimas spresti arbitrazui nesukelty grésmés demokratiskos

valstybés pamatams.

[lgainiui nearbitruotinos ginfy kategorijos turi biiti siejamos su
disertacijoje  sitlomu arbitruotinumo nustatymo  kriterijumi —
konsensualia arbitrazo prigimtimi, priemoniy ,pasiekti” Saliy,

nesudariusiy arbitrazo susitarimo nebuvimu, o ne viesaja tvarka.

Teisinés teorijos, skirtos iSplésti arbitraZinio susitarimo tre¢iosioms
Salims taikyma arbitraze, yra savotiSkas saugiklis, uzkertantis kelig
nesgzingoms tre¢iosioms Salims pinktnaudZziauti siilomu arbitruotinumo
kriterijumi, grindZiamu sutartine arbitrazo prigimtimi ir neturinéiu
priemoniy ,,pasiekti” atitinkamy subjekty, kurie néra arbitrazo
susitarimo  Salis. ArbitraZzinio susitarimo galiojimg tretiesiems
asmenims, nesudariusiems arbitrazinio susitarimo, iSplétimas yra bono
fides principo pasekmé, tai yra reikalavimo elgtis saziningai. PrieSingu
atveju arbitrazo teismo galimybés priimti efektyvy ir saistantj sprendima

bty apribotos.

Teisinés teorijos, doktrina ir kiti mechanizmai tarptautiniame
komerciniame arbitraze leidzia pasiekti balansg tarp arbitrazo proceso
pamato — privalomo Saliy sutikimo gin¢g nagrinéti arbitraze (Saliy
autonomijos principas) - ir teisingo sprendimo priémimo (arbitrazo
sprendimo  galiojimas).  Susitarimo ginéa nagrinéti  arbitraze
privalomumo reikalavimo negalima pakeisti ,,bendra arbitrazui palankia

politika”
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KALBOS

» Lietuviy — kalbu, skaitau, rasau puikiai.
» Lenky — kalbu, skaitau, rasau puikiai.

»  Angly — kalbu, skaitau, raSau puikiai.

= Rusy — kalbu, skaitau, raSau puikiai.

* Ispany — kalbu, skaitau, rasau puikiai.

» Pranciizy — kalb¢jimo pagrindai, skaitau gerai, raSymo pagrindai.
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