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Abstract

The year 2024 marked a turning point for EU delict law, as the EU adopted a new Product Liability
Directive to replace its 1985 predecessor. The new Directive, however, does more than modernise
product liability law. It also reflects a deeper shift in how the EU uses private law as a tool of
governance. While doctrinal commentary has largely treated the Directive as a remedial private-law
instrument, this article argues that it also pursues regulatory functions. In that sense, it reflects the
increasingly blurring boundary between private and public law, a development already noted in
European legal scholarship. This article contributes to that debate in three ways. First, it shows how
that regulatory dimension is expressed through the Directive’s objectives, namely the internal
market, innovation, the circular economy and private enforcement. Second, it argues that those
objectives are not relevant in every dispute, but only where particular provisions giving effect to
them are applied. Third, it proposes a three-step test for determining when regulatory objectives are
relevant in a given dispute and examines the consequences that follow: where this is so, those
provisions should be interpreted differently from classic private-law provisions, through a forward-
looking reading that advances those regulatory aims.
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I. Introduction

The year 2024 marked a turning point for EU tort law (hereafter - delict law),! as the EU
adopted a new Product Liability Directive? to replace the 1985 Product Liability
Directive® (hereafter - the PLD/Directive). This decision has already attracted significant
scholarly attention, particularly regarding how the PLD departs from its predecessor of
1985 and how its new provisions should be clarified and conceptualised, questions that

! “Delict law” is used here as a comparative term for non-contractual civil liability for damage. It is preferred to
“tort law” because “tort” carries stronger common-law associations, whereas the Directive is rooted in the civil-
law tradition of non-contractual liability.

% Directive (EU) 2024/2853 of the European Parliament and of the Council of 23 October 2024 on liability for
defective products and repealing Council Directive 85/374/EEC [2024] O] L/2024/2853.

3 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative
provisions of the Member States concerning liability for defective products [1985] OJ L210/29.
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2 Deimanté Rimkuté

this author has also addressed in earlier work.* This article, however, intervenes in a
different debate.

To explain the contribution of this article, it must first be noted that doctrinal
commentary usually approaches the new PLD as a set of rules governing claims brought by
persons harmed by defective products.” In that sense, the PLD is typically understood as a
private-law instrument occupying a particular place within that system. That place is
remedial. The Directive provides the legal framework for natural persons to seek redress
for the damage they have suffered. On this account, the function of the Directive, and of
delict law more broadly, is infrastructural, in that it enables and supports economic and
personal relationships: it provides ready-made rules that actors would otherwise have to
create at high cost.® From this perspective, the Directive belongs to a sphere distinct from
public law, which is concerned with regulation, including the efficient deterrence of risks
and the pursuit of other socio-economic behaviour-steering objectives. Such a view
likewise reflects the classical nineteenth-century understanding of the divide between
private and public law, shaped above all by the major continental codifications - the Code
Napoléon and the German Civil Code.

This article challenges such an account. It argues that the PLD can no longer be
understood solely as an instrument serving traditional private-law functions. In that sense,
it engages with a wider debate that has recently gained greater prominence in Europe.
Namely, that the divide between private and public law, especially in EU private law, is
increasingly blurring.” More precisely, in light of that debate, this article defends the
position that the PLD likewise increasingly performs regulatory (behaviour-steering)
functions previously associated exclusively with public law. And while the claim that
private law is becoming more regulatory is not in itself new, this article advances that
debate in three respects. First, it demonstrates how that regulatory function is expressed
in one of the EU’s most recent instruments of private law, namely the Product Liability
Directive. More precisely, it argues that this function is evident in the Directive’s expressly
stated internal-market objective in Article 1,2 as well as in recital-level objectives relating
to innovation, research and access to new technologies, including the uptake of Al and to
more sustainable and circular patterns of production and consumption. A further
regulatory objective may also be identified: strengthening private enforcement in support

* See, for the reference, D Rimkuté, “The New EU Product Liability Directive: Doctrinal Analysis” (2025) 8
(Special Issue) Access to Justice in Eastern Europe 74; G Wagner, “Next Generation EU Product Liability - For Digital
and Other Products” (2024) 15(2) Journal of European Tort Law 172; ] De Bruyne, O Dheu and C Ducuing, “The
European Commission’s Approach to Extra-Contractual Liability and Al: An Evaluation of the Al Liability Directive
and the Revised Product Liability Directive” (2023) 51 Computer Law & Security Review.

° Rimkuteé, supra, note 4; Wagner, supra, note 4; De Bruyne, Dheu and Ducuing, supra, note 4.

¢ A Hellgardt, Regulierung und Privatrecht: Staatliche Verhaltenssteuerung mittels Privatrecht und ihre Bedeutung fiir
Rechtswissenschaft, Gesetzgebung und Rechtsanwendung (Mohr Siebeck 2016) pp 57-8. Unless otherwise indicated,
translations from German in this article are the author’s own, prepared with the assistance of DeepL.

7 See, for example, F Cafaggi and HM Watt (eds), The Regulatory Function of European Private Law (Edward Elgar
2009); HW Micklitz, Y Svetiev and G Comparato (eds), European Regulatory Private Law: The Paradigms Tested (EUI
Working Paper LAW 2014/04, European Regulatory Private Law Project (ERPL-07), European University Institute
2014) <https://hdl.handle.net/1814/31137> (last accessed 17 April 2026); HW Micklitz, “The Visible Hand of
European Regulatory Private Law - The Transformation of European Private Law from Autonomy to
Functionalism in Competition and Regulation” (2009) 28(1) Yearbook of European Law 3.

8 In EU private law, the standard justification for harmonisation is typically internal-market based, since the
Treaties do not confer a general autonomous competence in private law and Union intervention must instead be
tied to specific Treaty objectives and legal bases. In that sense, the objective of contributing to the proper
functioning of the internal market represents a ‘regulatory minimum’. See S Weatherill, “Competence and
European Private Law” in C Twigg-Flesner (ed), The Cambridge Companion to European Union Private Law (CUP 2010) p
58; HW Micklitz, “The Visible Hand of European Regulatory Private Law - The Transformation of European Private
Law from Autonomy to Functionalism in Competition and Regulation” (2009) 28(1) Yearbook of European Law 3,
3-59.
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of EU product-safety and market-surveillance rules. Although that objective is not stated
as explicitly as innovation or the circular economy, it also follows from the broader logic of
EU law and the case law of the European Court of Justice,” and is hinted at in Recital 4.

The second novel contribution to the ongoing discussion on the expanding regulatory
role of private law is that the Directive, albeit a private-law instrument, should be
interpreted differently where its regulatory, behaviour-steering dimension is relevant to
the dispute. More precisely, the provisions that give effect to the Directive’s regulatory
function should not be interpreted solely through the classic backwards-looking, ex post
logic of private law, focused on whether damage was caused and should be compensated.'®
They should also be interpreted in the light of the forward-looking, ex ante logic of
regulatory objectives, which concerns the capacity of liability rules to steer behaviour.
This requires an additional interpretive step: asking which reading of the provision best
serves the objectives the Directive is intended to pursue, namely encouraging innovation,
supporting circular practices and promoting a level playing field across the internal
market.

The third, and most important, contribution concerns how to determine whether that
regulatory function is relevant to the interpretation and application of the Directive. The
article does not offer a universal solution applicable to all private law instruments that
assume regulatory functions. It suggests that such a model may, in principle, be developed,
but that any such model must be tailored to the particular instrument, since objectives and
legal regimes differ. The basic idea is that, while all of the Directive’s objectives are
relevant to understanding the instrument as a whole, not all of them are relevant to the
interpretation of every provision. The task, therefore, is to identify which provisions give
effect to which objectives. That can be done through reading the operative provisions in
light of the recitals and the wider logic of the instrument. This article seeks to do precisely
that, proposing a model for determining whether a regulatory objective is relevant in the
case at hand.

Therefore, to conclude the introductory remarks, the aim of this article is not only to
explain why delict law, and therefore the PLD, came to be understood as serving a
regulatory function (Section II), and to examine the specific regulatory goals expressed in
the Directive and the provisions through which they are implemented, showing how those
provisions should be interpreted in the light of this forward-looking regulatory dimension
(Section 1IT), but ultimately to propose, in the Conclusions, a prima facie model for
identifying when regulatory goals may become relevant and what interpretive
consequences follow from that qualification.

Il. The rationale behind the regulatory function of delict law

As the Introduction has already hinted, EU private law can no longer be understood solely
as a paradigmatic private-law instrument, since, from the late 1990s onwards, it has

% See, for example, Case C-453/99 Courage Ltd v Crehan [2001] ECR 1-6297, paras. 26-27; Joined Cases C-295/04 to
C-298/04 Manfredi and Others [2006] ECR 1-6619, paras. 60-1 and 91; K Yeung and S Ranchordds, An Introduction to
Law and Regulation: Text and Materials (2nd edn, Cambridge University Press 2024) pp 301-20.

19 For instance, Robinette’s review of Gregory Keating’s Reasonableness and Risk states that corrective-justice
scholars treat tort litigation as a “backward-looking attempt to assign responsibility for redressing harm wrongly
done - not a forward-looking exercise in regulation,” and contrasts this with law-and-economics’ behaviour-
shaping account. The forward- and backward-looking perspectives in tort theory were also discussed by Gardner.
See CJ Robinette, “Professor Keating’s Third Way” (Jotwell, 1 August 2024) (reviewing Gregory C Keating,
Reasonableness and Risk: Right and Responsibility in the Law of Torts (2022)) <https://torts.jotwell.com/professor-kea
tings-third-way/> (last accessed 25 February 2026); see also J Gardner, “Backward and Forward with Tort Law” in
JK Campbell, M O'Rourke and D Shier (eds), Law and Social Justice (MIT Press 2005) p 255.
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increasingly incorporated a regulatory dimension. This, however, was not always so. To
explain that shift, it is necessary to begin with the role originally assigned to private law in
the great nineteenth-century codifications. That role, in a paradigmatic Lockean account,
was mainly facilitative (or infrastructural): to provide the framework for horizontal
dealings between private parties.'? From that standpoint, scholars such as Weinrib argued
that the point of private law is simply “to be private law”*® - and, as Gardner further put it,
“the development of private law [could only] be for reasons which are themselves
specifically private law reasons.” On this view, private law (and delict law, naturally) was
often presented as isolated from politics and concerned chiefly with corrective justice,
grounded in first-order principles of personal freedom and the will theory, as Bartl
observes.®

Over time, however, that portrayal became harder to sustain once scholars began to
take seriously what private law rules do beyond the individual dispute. This shift unfolded
in two stages. First, attention moved to “meso-level” effects, focusing on private law’s
impact on particular groups.'® Supposedly “neutral” private-law rules came to be seen as
unfairly distributing power and vulnerability'” across consumers, employees and injured
persons facing institutional tortfeasors. This reframing helped justify labour and consumer
protection reforms, and it supported the expansion of strict liability as a way to rebalance
relationships where bargaining power is structurally unequal.’® Second, attention then
widened to the “macro-level,” focusing on the effects of private law on the economy.*
Private law came to be understood as a tool for structuring - and sometimes correcting -
markets. In the EU, this is visible in the extensive body of internal market private law
legislation, where even consumer protection (a “meso-level” category) is defended in
internal market terms (a “macro-level” category).?’ Against this background, the Product
Liability Directive can also be seen as playing a macro-level role in steering the internal
market by minimising divergence across national liability regimes. It is within this market-
structuring role that additional regulatory goals, such as innovation and the circular
economy, also find their place.

Yet, to see more clearly why delict law can plausibly be understood in these terms - as a
body of rules capable of steering behaviour and, in that way, structuring markets - it is not
enough to rely on this historical overview alone. We also need an account of why and how
liability rules can steer conduct in the first place. That account is provided most clearly
through the lens of law and economics. From the 1970s onwards, first in the United
States,”* law and economics legitimised the view of tort law as a tool for steering
behaviour, more precisely as a means of preventing accidents and achieving “optimal

1 See, for example, F Cafaggi and H Muir Watt (eds), The Regulatory Function of European Private Law (Edward
Elgar 2009); see also A Hellgardt, Regulierung und Privatrecht: Staatliche Verhaltenssteuerung mittels Privatrecht und ihre
Bedeutung fiir Rechtswissenschaft, Gesetzgebung und Rechtsanwendung (Mohr Siebeck 2016).

12M Rosenfeld, “Contract and Justice: The Relation Between Classical Contract Law and Social Contract Theory”
(1985) 70 Towa Law Review 769, 866-7.

13 EJ Weinrib, The Idea of Private Law (Harvard University Press 1995) p 5.

4 J Gardner, “The Purity and Priority of Private Law” (1996) 46(3) University of Toronto Law Journal 463.

15 M Bartl, “Socio-Economic Imaginaries and European Private Law” in PF Kjaer (eds), The Law of Political
Economy: Transformation in the Function of Law (Cambridge University Press 2020).

16 Thid.

7 RL Hale, “Bargaining, Duress, and Economic Liberty” (1935) 35(2) Columbia Law Review 149,

18 D Ibbetson, “Harmonisation of the Law of Tort and Delict” in R Zimmermann (ed), Grundstrukturen des
Europdischen Deliktsrechts (Nomos Verlagsgesellschaft 2003) pp 83, 99-100

19 Bartl, supra, note 15.

20 HW Micklitz, “The Expulsion of the Concept of Protection from the Consumer Law and the Return of Social
Elements in the Civil Law: A Bittersweet Polemic” (EUI Working Papers LAW 2012).

21 H Hovenkamp, “The First Great Law & Economics Movement” (1990) 42(4) Stanford Law Review pp 993, 994.
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deterrence.”?* It therefore provides a natural starting point for explaining why the Product
Liability Directive can perform a regulatory function. The law and economics approach to
why delict law can steer behaviour rests on a simple microeconomic premise: actors decide
whether and to what extent to pursue an activity by weighing expected benefits against
expected costs.”® Liability is part of those expected costs, so the structure of liability can
influence behaviour. More precisely, it can either internalise accident costs, as with strict
liability, because it is easier to establish, meaning that the actors themselves pay for the
harm. Or it can externalise costs if liability is organised around fault, which makes it
harder to hold a person liable, leaving those costs with victims or society. Accordingly, if
costs are internalised - because the situation is governed by a strict liability regime -
actors have incentives to invest in precautions, since safer design may be cheaper than
repeatedly paying damages.?® If costs are externalised, for example, because fault is hard to
prove or claims are unlikely,? the opposite incentive can arise: it may be rational to keep
an unsafe design because expected liability is lower than the cost of prevention.?®

In the sense just described, law and economics can explain why delict law may assume a
regulatory function: it does so because liability rules create incentives that steer behaviour
in one direction rather than another. That said, using law and economics to explain the
regulatory goals of the Product Liability Directive involves a difficulty. Traditionally, law
and economics is framed around a single regulatory goal - prevention or, more precisely,
deterrence. The Directive, however, does not present itself in those terms, since it does not
pursue deterrence as one of its objectives. It is therefore necessary to take a further step
and ask whether law and economics remain relevant when conceptualising such other
regulatory goals of delict law that are directly relevant to the Directive, such as
sustainability, environmental protection or the facilitation of private enforcement of
safety law. The answer to that question is both yes and no. On the one hand, law and
economics remains useful because it explains the mechanism by which liability can serve
regulatory goals: by changing incentives. Liability rules change the expected costs of
different courses of action, making some choices more attractive than others. For instance,
if the goal is innovation, law and economics explain why excluding free and open-source
software (Article 2(2)) from strict liability reduces expected liability exposure and can
make its development and distribution “cheaper,” supporting innovation.”’” By contrast, if
the goal is to improve compliance, establishing rules that attach liability consequences to
breaches of safety standards raises the expected cost of non-compliance by increasing the
likelihood that resulting harm will be internalised. On the other hand, law and economics
incentive analysis alone cannot determine which legal goals should take precedence. While
it can illustrate the consequences of prioritising, for instance, innovation over
sustainability (or vice versa), it cannot provide a justification for that order. The
justification for such choices lies in normative views such as distributive justice, which
consider how the burdens (such as the duty to pay compensation) and benefits (the right to
receive compensation) arising from liability are allocated throughout society.?®
Accordingly, any attempt to explain not only why delict law can steer behaviour, but

22BC Zipursky and JCP Goldberg, “Thoroughly Modern Tort Theory” (2021) 134 Harvard Law Review Forum 184

2 JCP Goldberg, “Twentieth-Century Tort Theory” (2003) 91 Georgetown Law Journal 545,

24 G Calabresi, “The Decision for Accidents: An Approach to Nonfault Allocation of Costs” (1965) 78 Harvard Law
Review 715-16.

% Tbid.

26 Goldberg illustrates this dynamic with the “pig farm” example: Goldberg, supra, note 23, p 545.

%7 Good academic reference on the connection between the tort law and innovation: G Parchomovsky and A
Stein, “Torts and Innovation” (2008) 107 Michigan Law Review 315. These scholars also presented an argument
that “it is possible to benefit from the deterrent effect of tort liability on wrongdoers without paying a significant
price in the form of forgone or distorted innovation.”

28 P Cane, “Distributive Justice and Tort Law” (2001) New Zealand Law Review 401, 405.
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also why it should steer it in one direction rather than another, must draw on theories
beyond law and economics, which lie beyond the scope of this article.

Ill. Analysis of the regulatory goals of the product liability directive

After explaining why and how delict rules can serve a regulatory purpose and how this
clarifies the PLD’s shift to behaviour steering, this section explores the particular
regulatory goals within the revised PLD. It does so in three steps. It first considers the
Directive’s internal market goal (Section 1). Then it turns to other contemporary
regulatory aims, including environmental and innovation-related objectives (Section 2).
Finally, it addresses a goal that is not explicitly stated in the Directive’s text but can be
inferred from the wider context: the role of delict law in the (private) enforcement of
safety rules (Section 3).

I. Internal market objective

The internal market objective is found in the Directive’s opening article. It also happens to
be the legal basis for enacting the Directive at the EU level, since the Directive is adopted
under Article 114 TFEU, which empowers the EU to take measures for the “establishment
and functioning of the internal market.” From this, it is clear - the “internal market”
objective is as regulatory as it gets. It is not directed at the delict law’s bilateral task of
correcting the injustice but addresses a different concern: how to ensure that liability rules
do not hinder the free movement of products (and related services) in their cross-border
circulation across Member States.

To clarify what the Directive’s internal market goal implies, it helps to start with the
concept of the internal market itself.?® In EU law, the internal market is the Union’s core
economic project: a borderless area where persons, capital, goods and services move
freely.*® Of these four freedoms, the Directive is primarily linked to the free movement of
goods and, to a limited extent, to the free movement of services when they are product-
related. Its basic idea is that trade within the EU should operate as smoothly across
Member State borders as it does within a single state.** Accordingly, in simplified terms, if
a product is marketed across the EU, its producer should not have to adjust its design,
warnings, packaging or other regulatory requirements each time it enters a different
national market.

Against that background, it is not only product safety requirements that matter for the
implementation of that free-movement project when it comes to goods, but liability rules
as well. Product liability rules also influence the conditions under which products are
placed on the market. As explained in Section II, strict liability creates stronger incentives
to invest in product safety because claims are easier to establish and expected liability
costs are higher.* Fault liability, by contrast, creates weaker safety incentives, since claims
are harder to establish and liability is less likely.*® It follows that, if liability rules differ
across Member States, firms may face different liability risks, compliance costs and

29 Read more here: P Koutrakos and J Snell, “Internal Market: An Introduction” in P Koutrakos and J Snell (eds),
Research Handbook on the Law of the EU’s Internal Market (Edward Elgar 2017) pp 1, 1-9.

30 C Barnard, The Substantive Law of the EU: The Four Freedoms (4th edn, Oxford University Press 2013) pp 3-
33.

%1 Holger Spamann writes that the internal market aims at establishing “a unified economic sphere equivalent
to that of a single state.” H Spamann, “Choice of Law in a Federal System and an Internal Market” (Jean Monnet
Working Paper No 8/01, October 2001) <https://ssrn.com/abstract=729623> (last accessed 24 February 2026).

32 Goldberg, supra, note 23, p 545.

3 Tbid.
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incentives in each national market. In response, producers may have to adapt their
products and practices to the relevant liability regime or avoid markets where such
adaptation would be too costly or impracticable, much as they would in response to
divergent product requirements.’® This logic also finds expression in the law and
economics concept of “activity levels.” As Posner, drawing on Diamond® and Shavell,*®
argued, strict liability may reduce accidents not only by inducing greater care but also by
lowering activity: when due care cannot eliminate risk, actors may rationally do less of the
risky activity.’” As he puts it, “one way to avoid a highway accident is to drive more
carefully, but another is to drive less.”® From the perspective of the internal market, that
matters because divergent incentive structures of this kind may impede intra-EU trade by
undermining “economies of scale” and distorting competition. If rules differ by country,
companies cannot make a single large, cheap batch of products for everyone, so
production becomes more expensive for consumers.** They also create additional
compliance costs, which do not affect all firms equally. Dalton highlights that these costs
are more manageable for large, established companies compared to small businesses and
startups. Consequently, rules designed as consumer protections might actually benefit
existing firms and reduce competitive pressure.*® Different national liability regimes may
also favour local firms, which are already familiar with their own legal systems.*!

Therefore, to conclude the explanation of the Directive’s role in the wider internal
market project, the PLD, as an instrument harmonising product liability rules, may be
understood as addressing a specific market problem: the risk that divergent incentive
structures for how products should be designed, labelled, etc., may fragment the market,
contrary to the aims of the internal market. Put differently, the internal market objective
helps explain why this instrument exists in the first place as an EU-wide harmonising
measure of secondary law. That, however, does not mean that the internal market
objective is relevant only at this general level. As noted in the Introduction, all of the
Directive’s objectives help explain the instrument as a whole. The internal market
objective, in particular, helps explain why harmonisation is pursued at the EU level, but it
may also become relevant in a more specific category of cases, namely those concerning
the extent of harmonisation. To explain this point, disputes under the Directive concern
not only substantive provisions, such as the elements of liability and available defences,
but also questions as to when Member States may depart from the Directive, including by
adopting more claimant-friendly rules, and how far they may regulate matters left to
national procedural autonomy. It is precisely in such cases that the objective of internal
market harmonisation becomes relevant.

The role of the internal market goal in such cases is to support the reading that favours
uniformity, unless the Directive clearly permits divergence. That interpretive role, in fact,

3% M Vancauteren, The Impact of Technical Barriers to Trade on Home Bias: An Application to EU Data (IRES Discussion
Paper 2002-32, Université catholique de Louvain 2002).

35 PA Diamond, “Single Activity Accidents” (1974) 3 Journal of Legal Studies 107.

36's Shavell, “Strict Liability versus Negligence” (1980) 9 Journal of Legal Studies 1-25.

37 Tbid, 3-4.

38 RA Posner, Economic Analysis of Law (9th edn, Wolters Kluwer 2014) ch 6 (section 6.5, ‘Strict Liability’)

% As early as 1985, the Commission linked the removal of technical barriers to economies of scale and stronger
competitiveness. See: Commission, “Completing the Internal Market: White Paper from the Commission to the
European Council (Milan, 28-9 June 1985)” COM(85) 310 final (14 June 1985) p 3.

% M Dalton, “Regulations Can Create the Monopolies They're Meant to Prevent” (R Street Institute, 18
November 2025) <https://www.rstreet.org/commentary/regulations-can-create-the-monopolies-theyre-meant-
to-prevent/> (last accessed 24 February 2026).

1 This is based on a classic economic observation “that multinational enterprises (MNEs) face extra costs when
doing business in foreign countries compared with local competitors because of their lack of familiarity with local
conditions.” See N Zhou and MF Guillén, “Categorizing the Liability of Foreignness: Ownership, Location, and
Internalization-Specific Dimensions” (2016) 6 Global Strategy Journal 309.
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may already be illustrated by the ECJ’s case law. Skov and Bilka (C-402/03),** in particular,
show how the internal-market objective supports a reading of the Directive that favours
uniformity and limits Member State divergence. In that case, the EC]J relied, in substance,
on an internal-market argument: it considered the consequences of allowing a Member
State to depart from the uniform rule, namely broader insurance cover, higher product
prices and a chain of recourse actions up the supply chain.*® The internal market argument
can therefore support adjudication in other cases too by explaining the practical
consequences of allowing harmonised rules to diverge.

2. Contemporary policy goals of innovation and circular economy

Another set of the Directive’s regulatory goals differs from the internal-market goal
because they better clarify the specific design choices and provisions of the Directive. They
run along two tracks: (1) supporting innovation, research and access to new technologies,
and (2) promoting sustainable and circular forms of production and consumption. Taken
together, they reveal a more affirmative side of the Directive: from a regulatory
perspective, it is not only meant to steer market behaviour to facilitate the free movement
of goods across the Union, but also to guide how that free movement is facilitated - by
aligning it with “contemporary” policy priorities. The discussion that follows turns to
these priorities and examines how they are given effect in the Directive’s provisions,
i.e., explains certain design choices within the Directive. This section begins this
assignment with the goal of innovation.

a. Innovation

The goal of innovation is articulated in Recitals 3, 14, 35 and 54, which also refer to
“research and access to new technologies.” That goal is not relevant in every dispute. It
becomes relevant only where innovation forms part of the case. This is, prima facie, so
where the product at issue is innovation-driven, as is often the case with digital products
and new technologies such as Al But, more precisely, it becomes relevant where the
dispute concerns the Directive’s provisions specifically directed at innovative products or
may affect innovative practices. In such cases, the goal of innovation should be considered
when interpreting the relevant provisions, that is, by incorporating forward-looking
considerations into the interpretive analysis, including, more specifically, the likely effects
of different interpretations on incentives for innovation, research and access to new
technologies.

That said, incorporating this forward-looking perspective is not straightforward. Quite
apart from the general difficulty that an adjudicator must move beyond the perception of
the Product Liability Directive as a “private,” and therefore usually apolitical, instrument,
there is a more specific challenge: the recital-level goal of innovation may conflict with the
article-level aim of guaranteeing a high level of consumer protection (Article 1), since strict
liability rules are often said to “dampen firms’ appetite for innovation.”** Accordingly, if the
aim of analysing the innovation goal is to examine its regulatory character and to show how
it is pursued through specific provisions (and therefore how those provisions should be
read), it is necessary first to address their relationship with this Directive’s non-regulatory
aim, since a provision cannot simultaneously give full effect to both innovation and a “high
level of protection” where those aims pull in opposite directions.

#2 Case C-402/03 Skov /&g v Bilka Lavprisvarehus A/S and Bilka Lavprisvarehus A/S v Jette Mikkelsen and Michael Due
Nielsen [2006] ECR 1-199.

3 1bid., para. 25-8.

“ F Baumann and K Heine, “Innovation, Tort Law, and Competition” (2013) 169 Journal of Institutional and
Theoretical Economics (JITE) 703.
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That relationship, accordingly, can be described, first, by observing that the Directive
itself appears to manage the tension between promoting innovation and guaranteeing a high
level of protection for natural persons by locating these aims in different parts of the
instrument. The non-regulatory aim of securing a high level of protection is set out in Article
1, whereas innovation is mentioned only in the recitals (Recitals 3, 14, 35 and 54). Because
these are not equal sources - operative provisions are binding, while recitals are not** - the
“high level of protection” objective has greater normative weight and is more likely to guide
the Directive’s practical operation. That said, this does not mean that recital-level aims are
always overridden by goals established in the provisions. Recitals, while non-binding, can
still explain the instrument’s purpose and rationale and may inform the scope of operative
rules.*® Where a recital is clear, but an operative provision is open to more than one reading,
the recital may help resolve the ambiguity.”” In the Directive, this is the case for several
provisions whose innovation-oriented rationale is set out in Recitals 14, 35 and 54. To start
with, the first provision that gives effect to the goal of innovation is Article 2(2). It excludes
free and open-source software from the Directive’s scope. This narrows the Directive’s
victim-protective reach, since persons harmed by excluded software cannot rely on the
strict product liability regime. Yet, as Recital 14 clarifies, this limitation is intended to
“contribute to research and innovation on the market,” meaning that the goal of innovation
better explains the provision than the goal of a high level of protection.

The second provision that gives effect to the goal of innovation lies in Article 7(3): a
product is not defective “for the sole reason” that a better product - including updates or
upgrades - has already been, or is subsequently, placed on the market or put into service. As
with the first example, this too narrows victim protection, since claimants cannot rely on
this argument alone when establishing defectiveness. For the same reasons, the goal of
innovation better explains this choice. Recital 35 shows that the limitation is intentional and
innovation-oriented. That limitation, more precisely, is meant to ensure that manufacturers
are not discouraged from improving products over time, since treating later improvements
as proof of earlier defectiveness could chill innovation. The third provision, which gives
effect to the goal of innovation, is established in Article 12(2). 1t allows smaller software
manufacturers to agree that an integrating manufacturer will not seek recourse against
them for harm caused by a defective software component. As Recital 54 indicates, this
follows the same innovation-oriented logic for the software sector: because “a high degree of
innovation is particularly necessary in the software sector,” and such a tool is presented as a
way to preserve incentives to innovate and to participate in software value chains.

b. Sustainability

Just as innovation goals matter for provisions (and consequently products) linked to
innovation, new technologies and sustainability goals matter most where the product is
(or can be) designed to be durable, repairable, reusable or upgradable and is likely to be
modified after being placed on the market (Recital 39-40)." The rationale for
incorporating this circular economy goal is also identical: liability rules allocate risk
and costs, thereby guiding incentives and making repair, refurbishment, reuse and

%5 Read about recitals as interpretive sources here: M den Heijer, T van Os van den Abeelen and A Maslyka, “On
the Use and Misuse of Recitals in European Union Law” (Amsterdam Law School Research Paper No 2019-31,
Amsterdam Center for International Law No 2019-15, 30 August 2019) p 5.

4 Eg Case C-244/95 P Moskof AE v Ethnikos Organismos Kapnou [1997] ECR 1-6441, paras. 44-5; Case C-435/06 C
[2007] ECR 1-10141, paras. 51-2; Case C-173/99 BECTU [2001] ECR 1-4881, paras. 37-9, as well as den Heijer and
others, supra, note 45.

47 Tbid.

8V Ulfbeck, “From Linear to Circular Value Chains: A Role for Tort Liability in Recycling Practices?” (2022)
13(4) European Journal of Risk Regulation 603.
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upgrades more or less attractive.*® When analysing the circular-economy objective and the
provisions that give effect to it, it is useful to keep in mind that any legislative strategy
intended to guide market behaviour must address both sides of the market: the supply and
demand sides. The same holds for the circular market. Circular practices depend not only
on the willingness of economic operators and other market participants to offer more
durable products and circular services, but also on consumers’ willingness to choose
them.*® Accordingly, if a liability regime is to support circular practices, it must create the
right incentives for both the users and economic operators. Against that background, the
relevant provisions of the Directive may likewise be analysed in those terms. At the same
time, such analysis must also take account of the necessary balancing exercise, since
measures favouring supply and measures favouring demand may pull in opposite
directions.

Turning first to the demand side, namely consumers and natural persons, this side is
central because they decide whether to reuse, repair or refurbish a product rather than
replace it. The way in which the Directive may steer consumers towards circular practices
is relatively simple: by extending its protective liability regime to such “second life”
practices. In that respect, unlike the innovation objective discussed above, which may at
times come into tension with the Directive’s commitment to a high level of victim
protection, the circular-economy objective aligns with it. To investigate the provisions
that give effect to the goal of the circular economy, we can start with its rules on a
product’s substantial modification - i.e., cases where a product is changed after it is placed
on the market (repair, refurbishment, upgrades, etc.). Where the modification is
substantial, the Directive treats the modified item as a “new product” and the person who
carried out the modification as a “new manufacturer” (Article 4(6)(a)(ii) and Article 4(18),
read with Article 8(2)). This has two clear consumer-protective consequences. First, the
modified product is subject to a new ten-year expiry period running from the date on
which it is placed on the market or put into service after the modification (Article 17).
Second, if such a product causes damage, the defectiveness, an element of liability, which
replaces fault, is assessed at the time of the substantial modification, which means the
assessment is made against a more recent scientific and technical baseline and is therefore
more favourable to the injured person (Article 7(2)(e)).>

Turning, second, to the supply side, namely economic operators and other actors
relevant to the circular economy, two groups of provisions may be identified. The first
concerns incentives for designing and marketing more durable products. A relevant rule is
Article 7(3), which provides that a product is not defective “for the sole reason” that a
better product, including through updates or upgrades, has already been, or is
subsequently, placed on the market or put into service. This rule may be read as
supporting the circular economy because it prevents economic operators from being

 Ibid. Ulfbeck has observed that “liability rules on personal injury and private property damage embedded in
the product liability regime support and incentivize the design and production of circular products.”

50 See, for example, J Kirchherr and others, “Barriers to the Circular Economy: Evidence from the European
Union (EU)” (2018) 150 Ecological Economics 264. They observe that circular economy policies incentivising
design for repairability need to be established to foster the adoption of this practice.

51 Additional clarification: Where the product is not substantially modified, but a component is replaced, there
is no “reset” of the ten-year expiry period for the product as a whole. The injured person may nevertheless be
protected because the Directive allows claims against the manufacturer of a defective component. If the
component itself is the “product” that caused the damage - for example, a later-supplied spare part placed on the
market after the original product - the ten-year expiry period may run from the component’s own placement on
the market or putting into service, rather than from the date the original product was first marketed (Article
8(1)(b) and Article 17). Protection may also follow from how defectiveness is assessed. The Directive requires
account to be taken of a product’s interoperability with other products (Article 7(2)(c)). For components intended
for integration into other products, this factor can support higher safety expectations - and the corresponding
obligations for manufacturers.
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“penalised” merely for improving a product over time, It therefore guards against hindsight-
driven reasoning that could treat later improvements as evidence of defectiveness.” In the
context of circularity, that matters because updates and upgrades are among the main ways to
extend a product’s life and reduce replacement purchases.” Second, an equally important
condition for a functioning circular economy is the supply of repair, refurbishment and
upgrading services and the ability to provide them at a reasonable cost.>* Those services can
indeed become more expensive if operators engaging in repair and refurbishment are exposed
to strict liability, since liability risk translates into higher compliance and insurance costs. For
that reason, the Directive draws a line between, on the one hand, ordinary, non-substantial
repairs and similar operations, which fall outside its scope of the Directive (Recital 39), and, on
the other, substantial modification, which is covered.”

A final point concerning these contemporary goals operates at a higher level of generality.
The provisions relating to innovation and sustainability may appear either as exceptions to the
Directive’s general commitment to a high level of protection, as in the case of some
innovation-related provisions, or, more broadly, as pointing to an additional dimension that
must be considered. Taken together, however, they also reflect something more systemic.
More precisely, that the Directive is not only an instrument for extending the product liability
regime to circular and digital products, but also one for redesigning that regime so that
liability does not undermine innovation and encourage circular practices. In the case of
innovation, Recital 3 supports that reading, as it presents the reform as contributing to the
“roll-out and uptake of new technologies, including AL” That does not mean, however, that
these goals become relevant in every case merely because a product can be described as
innovative or linked to circular practices. Such an approach would go too far.*® Yet, a narrower
point can still be made. Where a product is genuinely innovation-driven or connected to
circular practices, and where the relevant provision is open to more than one reading, those
goals may legitimately be considered alongside the Directive’s other objectives.

3. The goal of private enforcement

Unlike the EU Damages Directive, which expressly frames damages actions in its recitals as
part of an “effective system of private enforcement,”’ the 2024 Product Liability Directive
does not present itself in those explicit terms. This section argues, however, that the
Directive may nonetheless be understood as enabling private enforcement, for example, in

52 This risk is known in liability, see, for example: KA Kamin and JJ Rachlinski, “Ex Post # Ex Ante: Determining
Liability in Hindsight” (1995) 19(1) Law and Human Behavior 646.

53 See, for example, R Losa, “Public Policies on Circular Economy: A Systematic Review” (2025) 228 Ecological
Economics. Losa mentions that durability is important element of circular economy.

54 See, for example, E Maitre-Ekern and C Dalhammar, “Towards a Hierarchy of Consumption Behaviour in the
Circular Economy” (2019) 26(3) Maastricht Journal of European and Comparative Law 394. They observe that
policies should also make repair practices affordable for consumers and profitable for manufacturers and repair
shops.

% Additional note: At the same time, even where an operator’s intervention does qualify as a substantial
modification - so that the operator becomes a “new manufacturer” of a “new product,” under Art. 11(1)(g), a
substantial modifier may avoid liability if it proves that the damage is attributable to a part of the product not
affected by the modification. Accordingly, liability is tied to the modifier’s sphere of intervention: the substantial
modifier is responsible for defects connected to the modification, while defects in untouched parts remain, in
principle, attributable to the original product and the original manufacturer.

5¢ Especially, in the case of the goal of innovation because any modern product could be characterised in that
way, and an interpretation that systematically places the recital-level goal of innovation above the Art. 1-level
goal of ensuring a high level of protection for consumers and other natural persons would be absurd.

57 See the definition of private enforcement here: K Yeung and S Ranchordds, An Introduction to Law and
Regulation: Text and Materials (2nd edn, Cambridge University Press 2024) p 303.
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relation to compliance with instruments such as the Al Act, which provides a timely and
relevant illustration, and for that reason will be used in this section.

The argument that the Directive may be understood as pursuing such a private-
enforcement function rests on four points. First, Recital 4 explicitly links the 2024 product
liability reform to “coherence and consistency with product safety and market
surveillance legislation,” signalling that product liability is meant to complement the
product safety framework. Second, the Directive repeatedly ties liability to safety rules by
referring to them across the defectiveness test, the presumptions and the defences.’® In
that regard, Article 7(1) is particularly important because it sets out a new defectiveness
test: a product is defective if it does not provide the safety “that is required under Union or
national law.” This most clearly lowers the barriers to relying on breaches of safety rules in
liability litigation and can be read as making liability a more effective enforcement
mechanism. Third, the CJEU has long linked damages actions to the effectiveness of EU law,
treating private claims as one way to safeguard Union rules - most clearly in competition
law.*® Fourth, emerging commentary on the revised Directive likewise places it within an
integrated “ex ante safety/ex post liability” structure for digital products and modern supply
chains.®® However, the very idea is even older: private claims have long been understood as
complementing administrative oversight and supporting compliance with regulatory rules
in the EU academic debate.!

Just as with the other regulatory goals discussed above, the goal of private enforcement
becomes relevant only where the dispute concerns the kind of rules to which it relates -
here, safety law. Such rules do not govern every case. Damage may arise not from a breach
of safety requirements, but, for example, from a failure to meet consumer expectations,
which is itself a basis for defectiveness under Article 7(1). In some cases, however, safety
rules may indeed be relevant, and where that is so, the private enforcement goal likewise
becomes relevant. It is important to note that safety law may matter not only where it lays
down direct and precise obligations, but also where duties are framed in more open-ended
terms. The Al Act provides a useful example. Its Article 10 sets out relatively general
requirements concerning the data used to train high-risk Al systems, and non-compliance
with those duties could support a finding that the system is defective. It follows that, when
resolving product-liability cases, it is necessary to consider whether relevant safety rules
were breached. This matters not only for identifying when the private enforcement goal
becomes relevant, but also because it may affect the outcome of the dispute by influencing
the assessment of defectiveness (Articles 7(1) and 7(2)(f)), the evidentiary rules, including
presumptions applied in the case of non-compliance (Article 10(2)(b)), and possible
exemptions from liability where compliance with mandatory requirements is invoked
(Articles 11(1)(d)).

The implication of treating such a dispute as one involving the private enforcement of
product-safety law is that product liability likewise does more than provide a remedy
between the parties. In such cases, it also operates as a channel through which EU safety
duties are made effective by attaching civil consequences to non-compliance. This has
concrete teleological consequences for how such disputes should be resolved:
interpretation and application should not turn the underlying safety obligations into
“paper rules” - formally binding, but not workable in practice. This approach is also often

%8 See Arts. 7(1), 7(2)(f), 10(2)(b) and 11(1)(d) of 2024 PLD.

%9 See, for example, Case C-453/99 Courage Ltd v Crehan [2001] ECR 1-6297, paras. 26-7; Joined Cases C-295/04 to
C-298/04 Manfredi and Others [2006] ECR 1-6619, paras. 60-1 and 91.

¢ For example, G Veldt, “The Fulfilment Service Provider in Product Safety and Liability: A Silver Bullet for the
Enhancement of Safety and Compensation in E-Commerce, or a Leap of Faith?” (2025) 16(2) European Journal of
Risk Regulation 721.

¢! Yeung and Ranchordds, supra, note 57, pp. 301-20.
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supported by invoking the principle of effectiveness (effet utile). And while this principle is
used across many types of disputes, it has also served to limit national autonomy in the
design and operation of remedies for breaches of EU law,*? so that those remedies ensure
EU rules remain effective in practice.

IV. Conclusions: towards a regulatory goals test

The Product Liability Directive is often viewed as a private law tool designed primarily to
provide remedies, specifically to compensate those harmed by a defective product. On that
view, its logic is ex post and backwards-looking. It is focused on whether damage was
caused and whether it should be compensated. This article has argued that the Directive
cannot be fully understood without taking seriously the regulatory objectives it
establishes. The internal market objective outlined in Article 1, along with the innovation
and circular-economy goals in the recitals and the Directive’s role in enforcing EU product-
safety rules through private liability claims, show that this Directive aims to do more than
just compensate victims. It allocates risks and costs in a manner that influences market
behaviour - aiming to foster innovation, support circular practices, ensure a fair playing
field within the internal market, and secure compliance with EU safety laws.

Recognising that dual character has clear interpretive implications, when a dispute
involves a provision that advances a regulatory goal, the interpretive approach should go
beyond merely considering the logic of retrospective compensation. It must also
incorporate the Directive’s future-oriented, behaviour-guiding aspect by evaluating which
interpretation of the provision most effectively promotes the Directive’s intended
objectives. Not every product liability dispute, however, raises a “regulatory issue” in the
sense that it calls for this forward-looking adjudicative perspective. Regulatory objectives
become relevant only where the dispute touches the Directive’s explicitly stated
behaviour-steering concerns. To assess whether those concerns become relevant, we can
apply the simple three-step test (see Table 1). The test shows that the Directive’s
“ordering” of goals - that is, identifying which objective does the main explanatory and
interpretative work for a given provision - is not only provision-specific, but also context-
specific.

Table |I. Regulatory goals of the product liability directive.

Goal When regulatory goals become relevant

Innovation (see Section 2) When the product is “innovative” or when the interpretation may
affect the innovation environment, especially Arts. 2(2), 7(3), 12(2)
(see Rec. 3, 14, 35 and 54)

Circular economy (see Section 2) When the product is a “circular economy” product or when the
interpretation may affect circular economy practices, especially
Arts. 4(6)(a)(ii), 4(18), read with Art. 8(2), 7(2)(e), 7(3), 11(1)(g),
17 (see Rec. 39—40)

Private enforcement (see Section 3) When safety requirements are applied together with liability
provisions: Arts. 7(1) and (2)(f), 10(2)(b), Article I1(1)(d)

Internal market (see Section I) When the question concerns the scope of internal market
harmonisation (see Art 1)

62 See, for example, U Sadl, “The Role of Effet Utile in Preserving the Continuity and Authority of European
Union Law: Evidence from the Citation Web of the Pre-Accession Case Law of the Court of Justice of the EU” (2015)
8(1) European Journal of Legal Studies 18, 38.
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First, whether regulatory objectives are relevant, and if so, which ones, may prima facie
depend on the type of product that caused the damage. Where the product is Al-enabled or
otherwise innovation-driven, objectives relating to innovation, research, access to new
technologies and the uptake of Al may become relevant. Where the product is circular,
refurbished or otherwise linked to circular-economy strategies, sustainability and circular-
economy objectives may become relevant. Accordingly, where the dispute concerns
damage caused by an innovation-driven or sustainability-linked product, this is a prima
facie indication that the Directive’s regulatory, behaviour-steering dimension should be
considered.

Second, regulatory objectives can become relevant when the Directive is applied
alongside other EU legislation, such as safety legislation. If that is indeed the case, the
Directive not only serves as a remedial framework but also acts as a mechanism for
enforcing public-law obligations through private litigation. Although that task is usually
associated with public authorities, it may also be carried out by private individuals who
bring claims before civil courts and seek personal remedies. In such cases, when civil
courts assess compliance with safety rules in product liability disputes, they determine the
civil consequences of non-compliance. For that reason, where safety rules are in play, the
regulatory objective of guaranteeing the effective enforcement of EU law - most
importantly, its effet utile - becomes relevant.

Lastly, regulatory objectives can also be relevant when a product liability dispute
involves an internal-market harmonisation issue. Disputes under the Directive address not
only its remedial framework (such as liability elements and defences), but also the
conditions under which Member States may deviate from it - such as implementing more
claimant-friendly rules - and the extent to which they may regulate matters left to
national procedural autonomy. In such cases, the dispute has a regulatory dimension
because the court’s decision may affect the free movement of products (goods) and
product-related services. That, in turn, requires taking seriously the Directive’s function as
a harmonising, free-movement-facilitating instrument, under which divergence is
permitted only to the extent the Directive allows it.

Finally, the analysis of the Product Liability Directive has wider consequences that
extend beyond the Directive itself. It shows one way in which the traditional divide
between private and public law is blurring, and how private law, especially at the EU level,
is increasingly displaying a regulatory dimension.

Cite this article: D Rimkuté, “The Regulatory Function of the New Product Liability Directive”. European Journal of
Risk Regulation. https://doi.org/10.1017/err.2026.10111
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