VILNIUS UNIVERSITY

Marija
VITULSKE

Application of Provisional Measures in
International Commercial Arbitration

SUMMARY OF DOCTORAL DISSERTATION

Social Sciences
Law 01 S

VILNIUS 2018



The doctoral dissertation was prepared at Vilnius University in 2013 — 2017.
The research was supported by Research Council of Lithuania.

Scientific Supervisor:
Prof. habil. dr. Vytautas Nekrosius (Vilnius University, Social Sciences,
Law - 01 S).

Defence council:

Chairman — Prof. Dr. Ramunas Birstonas (Vilnius University, Social
Sciences, Law — 01S).

Members:

Doc. Dr. Rimantas Simaitis (Vilnius University, Social Sciences, Law —
01S);

Doc. Dr. Vigita Vébraité (Vilnius University, Social Sciences, Law — 01S);
Prof. Dr. Solveiga Palevi¢iené (Mykolas Romeris University, Social
Sciences, Law — 01S);

Prof. Habil. Dr. Kinga Flaga — Gieruszynska (Szczecin University, Social
Sciences, Law — 01S).

Dissertation will be defended at the session of Defence council 7 November
2018 at 13.00 p.m., at the Faculty of Law of Vilnius University, Kazimiero
Leono Sapiegos (302) auditorium.

Address: Saulétekio av. 9, LT — 10222, Vilnius, Lithuania.

The Summary of the Doctoral Dissertation was sent out on 5 October, 2018.
The Doctoral Dissertation is available for review at Vilnius University

Library and Vilnius University website: www.vu.lt/lIt/naujienos/ivykiu-
kalendorius


http://www.vu.lt/lt/naujienos/ivykiu-kalendorius
http://www.vu.lt/lt/naujienos/ivykiu-kalendorius

VILNIAUS UNIVERSITETAS

Marija
VITULSKE

Laikinyjy apsaugos priemoniy taikymas
tarptautiniame komerciniame
arbitraze

DAKTARO DISERTACIJOS SANTRAUKA

Socialiniai mokslai
Teise 01 S

VILNIUS 2018



Disertacija rengta 2013 — 2017 metais Vilniaus universitete.
Mokslinius tyrimus rémé Lietuvos mokslo taryba.

Mokslinis vadovas: Prof. habil. dr. Vytautas NekroSius (Vilniaus
universitetas, socialiniai mokslai, teisé — 01 S).

Gynimo taryba:
Pirmininkas — prof. dr. Ramiinas Bir§tonas (Vilniaus universitetas,
socialiniai mokslai, teis¢ — 01S).

Nariai:

Doc. dr. Rimantas Simaitis (Vilniaus universitetas, socialiniai mokslai,
teisé — 01S);

Doc. dr. Vigita Vébraité (Vilniaus universitetas, socialiniai mokslai, teisé —
01S);

Prof. dr. Solveiga Palevi¢iené (Mykolo Romerio universitetas, socialiniai
mokslai, teisé — 01S);

Prof. habil. dr. Kinga Flaga — Gieruszynska (S¢esino universitetas,
Lenkija, socialiniai mokslai, teisé — 01S).

Disertacija ginama Gynimo tarybos posédyje 2018 m. lapkri¢io 7 d. 13.00
val. Vilniaus universiteto Teisés fakulteto Kazimiero Leono Sapiegos (302)
auditorijoje.

Adresas: Saulétekio al. 9, LT — 10222, Vilnius, Lietuva.

Disertacijos santrauka issiuntinéta 2018 m. spalio 5 d.

Disertacija galima perzitréti Vilniaus universiteto bibliotekoje ir VU
interneto svetainéje adresu: www.vu.lt/It/naujienos/ivykiu-kalendorius


http://www.vu.lt/lt/naujienos/ivykiu-kalendorius

TURINYS

1. RELEVANCE AND NOVELTY OF THE RESEARCH .......ccccccovvvine 6
2. OBJECTIVE AND TASKS OF THE RESEARCH.........cccovviiiiiiiin, 7
3. STATEMENTS TO BE DEFENDED.......cccoviiiiiiiein e 8
4. OBJECT OF THE RESEARCH ........ccciiiiiicicc s 9
5. STRUCTURE ...ttt 10
6. SCIENTIFIC SOURCES........cooi it 11
7. METHODOLOGY OF THE RESEARCH .......cccoeiiiiiiiiece e 15
8. CONCLUSIONS OF THE RESEARCH.......c.ccviiiiicece 16
9. LIST OF AUTHOR‘S PUBLICATIONS.......ccccoviiiniiiiiiieiee 19
10. LIST OF AUTHORS PRESENTATIONS AT THE SCIENTIFIC

CONFERENGCES. ... 19
11. INFORMATION ABOUT THE AUTHOR ... 19

12. LAIKINUJU APSAUGOS PRIEMONIU TAIKYMAS
TARPTAUTINIAME KOMERCINIAME ARBITRAZE (REZIUME)....21

13. AUTORES MOKSLINIU PUBLIKACIU DISERTACIIOS TEMA

SARASAS ...ttt 39
14. AUTORES PRANESIMAI MOKSLINESE KONFERENCIJOSE ..... 39
15. INFORMACIJA APIE AUTORE .....covvieiieieieeeeeses s 39



1. RELEVANCE AND NOVELTY OF THE RESEARCH

Relevance of this research is, first of all, determined by recent changes in
arbitration regulation and, more specifically, in the regulation regarding
provisional measures in arbitration. Since UNCITRAL Model Law came
into existence in 2006, the states were aiming at improving and modernising
their arbitration laws. Some provisions were incorporated with little or no
dispute and others (for example, provisions allowing application of the
measures ex parte, which already had appeared problematic in discussions
regarding UNCITRAL Model Law) are still debatable. Also, the attention
was directed to the institute of emergency arbitrator, which has been widely
accepted by international arbitration institutions and national legislation
since 2010. As the research reveals, there were no drastic changes related to
emergency arbitrator proceedings, however, constant corrections (regarding
terms, emergency arbitrator fees etc.) demonstrated the ongoing evolution
and relevance of the topic for both legal doctrine and legislators.

As for Lithuania, in 2012 the new Law on Commercial Arbitration
came into force, bringing with it many innovations on provisional measures.
When comparing 2012 version of the Law on Commercial Arbitration to
1996 Law on Commercial Arbitration, in the old version, only two articles
were dedicated to provisional measures, while the new wording already
contains a separate section®. It reflects the innovative position of the
Lithuanian legislator, based on UNCITRAL Model Law and the global
trends?. The research is relevant to Lithuania, as even after the entry into
force of the new version of the Law on Commercial Arbitration, there remain
a lot of problematic issues that are sensitive to both arbitration proceedings
in Lithuania and foreign arbitration processes that have any connection with
Lithuania: application to third parties, prompt execution of the order,

! Law on Commercial Arbitration of the Republic of Lithuania (with changes and
additions). Valstybés Zinios, 1996, No. 39-961, art. 12 and art. 20.

2 MIKELENAS, V.; NEKROSIUS, V.; ir ZEMLYTE, E. Lietuvos Respublikos
komercinio arbitrazo jstatymo komentaras. 2016, p. 88.
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application without notice to another party, application where the measure is
not provided for in the Law on Commercial Arbitration. For these reasons,
arbitral provisional measures are still rare in Lithuania and conservative
position often prevails that the state courts are more reliable.

The subject of the research is new and original in the context of
Lithuanian arbitration as it is the first scientific analysis of this scope and
depth on this topic. The research examines issues that were not raised yet in
quite young Lithuanian arbitration system, but will certainly be relevant in
the near future. On the other hand, the author, in the course of his research,
sought to look from the different point of view, comprehensively assessing
the elements of the arbitration mechanism and critically examining their
relationship. The purpose of this research is to set out clearer standards for
the application of interim relief in arbitration, which would serve the purpose
of effective enforcement. The author does not encourage to take blindly pro-
arbitral position, but on the contrary — to consider controversial tendencies
and practices in this field. The research may be useful to legislators and
developers of institutional arbitration rules, assessing the extent of the legal
(un) certainty and arbitrators' freedom to apply provisional measures in their
regulations; to arbitrators, deciding by what principles the purpose of the
provisional measures will be reached; to the parties of the arbitration
agreement, in search for fundamental guidelines on how to resolve the issue
of interim relief in the event of a dispute; to law theorists and practitioners,
developing the analysis of provisional measures in arbitration. The research
is valuable because today's commercial arbitration requires an answer: How
can arbitration effectively protect the commercial interests of the parties?

2. OBJECTIVE AND TASKS OF THE RESEARCH

The aim of the paper is to analyse the mechanism of provisional measures in
arbitration and to assess the impact that legal explicitness and arbitrators'
discretion have on the effectiveness of the application of interim relief.

In order to achieve the set goal, the following tasks are performed:
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(1) To reveal the nature of the right of arbitral tribunal to grant
provisional measures;

(2) To examine the main stages of development of interim relief in
international commercial arbitration;

(3) To analyse the peculiarities of the application of specific provisional
measures in international commercial arbitration;

(4) To evaluate positions of the states on the arbitrators* right to grant
provisional measures;

(5) To identify what changes in the regulation and application of
provisional measures have taken place in contemporary international
commercial arbitration;

(6) To stress the problematic aspects of the application of provisional
measures in arbitration;

(7) To reveal the role of state courts in applying and assisting the
application of provisional measures in international commercial arbitration;

(8) To propose possible solutions for the improvement of the mechanism
of interim relief in international commercial arbitration.

3. STATEMENTS TO BE DEFENDED

1) The current international arbitration rules provide arbitral tribunals with
only general guidance on the application of interim relief, and in many cases
not only do not restrict, but also promote discretion of arbitrators and flexible
solutions in the application of provisional measures.

2) Arbitrators in their practice rely on the applicable law not because they
are unable to assess the situation using the general principles and arbitration
rules, but because, without taking into account national law, there is a risk
that the decision on provisional measures will not be enforced.

3) Arbitrators may not in all cases effectively apply provisional measures
and therefore the assistance of state courts to arbitrators in application of
provisional measures in international commercial arbitration is necessary.
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4) Lithuanian legal regulation on the application of provisional measures in
arbitration is progressive and in line with current international practice.

4. OBJECT OF THE RESEARCH

The object of the research is the application of interim relief in international
commercial arbitration. "International Commercial Arbitration” is defined
by some authors as out-of-court settlement of disputes regarding transactions
involving two or more States®. The concept of international arbitration has
been broadly defined by the creators of the UNCITRAL Model Law. An
arbitration is deemed to be international if: (a) at the time of the conclusion
of the arbitration agreement, the businesses of the parties are located in
different countries; (b) the place of arbitration is in other state than the place
of business of the parties; (c) the place of performance of the obligation or
the subject of the dispute is in the other state than the place of business of the
parties; (c) the parties have agreed that matters relating to an arbitration
agreement shall relate to more than one state*. Given that UNCITRAL Model
Law is an extremely common and universal source of arbitration, this paper
will explore aspects of the application of interim relief in arbitration disputes
that fall within the definition of and are international in the sense of the
UNCITRAL Model Law.

Also, international commercial arbitration in the context of the
research is limited to institutional arbitration, i.e. one that is associated with
acting arbitration body as the administering entity. Ad hoc arbitration
remains a complex subject of analysis, since in the absence of administration,

3 For example, MOSS, G. C. International Commercial Arbitration. Party Autonomy
and Mandatory Rules. AIT Otta AS, 1999, p. 43.

4 Art. 1(3) of UNCITRAL Model Law on International Commercial Arbitration,
1985, with amendments as adopted in 2006. [interactive. Last checked 2016-10-14].
Internet access: <https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-
86998_Ebook.pdf>.
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information and procedural aspects are often unavailable to arbitration
researchers. Thus, it becomes difficult to consider such an ad hoc mechanism
fearing a highly inconsistent, fragmentary study. In addition, in assessing the
trends in the application of interim relief in arbitration, the "institutional”
factors are very important for the research®. One of the most prominent
elements of arbitration is arbitration institutions and arbitration rules they
use.

The application of interim measures by the state courts is a matter of
the dissertation subject only to the extent that it relates to the measures
applied in the arbitration proceedings. Similarly, the position of the national
courts regarding interim measures is analyzed only within the scope of the
research topic.

5. STRUCTURE

The dissertation consists of introduction, four chapters and conclusions. The
first chapter reveals the nature of arbitration interim measures, the arbitral
tribunal's right to order provisional measures, and the principles and
conditions for the application of provisional measures. The second chapter
deals with aspects of the selection and application of interim relief in
arbitration: restrictions, interests defended, types of measures, form,
procedural analysis of the appointment, amendment and cancellation of
provisional measures, and the allocation of possible sanctions for non-
compliance. The third section examines the application of interim relief in
arbitration until the moment when the arbitration court is formed. This
section discusses and evaluates the institute of emergency arbitrator and the
state court as an alternative to it. The fourth chapter deals with issues of
enforcement of provisional measures. This section analyzes the assistance of
state courts, application of provisional measures by state courts and the right
of parties to refuse assistance by a state court in this matter. The dissertation

> JEMIELNIAK, J. Legal Interpretation in International Commercial Arbitration.
Ashgate, 2014 p. 2-3.
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ends with the conclusions and suggestions for further research on this topic,
the list of literature and used sources, the author's publications and reports
on the topic of the dissertation.

6. SCIENTIFIC SOURCES

Although the regulation of commercial arbitration in Lithuania meets high
international standards and modernly regulates arbitration processes, there is
a lack of a thorough and consistent investigation by Lithuanian authors on
the application of interim measures in commercial arbitration. The Comment
of the Law on Commercial Arbitration of the Republic of Lithuania by V.
Mikelénas, V. NekroSius and E. Zemlyté was an exceptional source, filling
in the gaps in the interpretation of the provisions of the Law on Commercial
Arbitration®. The peculiarities of the application of interim measures in
commercial arbitrations in Lithuania were also dealt with by E. Sinkevicius
and R. Norkus’, N. Kaminskiené®, A. Sekstelo®. R. Audzevi¢ius and D.
Parchajev explored the role of courts in arbitration proceedings in
accordance with Lithuanian law®. Almost all Lithuanian sources found in
the subject are limited to articles, therefore, the issue of interim relief in

6 MIKELENAS, V.; NEKROSIUS, V.; ir ZEMLYTE, E. Lietuvos Respublikos
komercinio <...>.
7 SINKEVICIUS, E.; ir NORKUS, R. Laikinyjy apsaugos priemoniy taikymas
nagrinéjant gin¢us Lietuvos komerciniuose arbitrazuose. Jurisprudencija, 2013, 20
(1), p. 197-206.
8 KAMINSKIENE, N. Application of Interim Measures in International Arbitration:
the Lithuanian Approach. Jurisprudencija, 2010, 1 (119), p. 243-260.
9 SEKSTELO, A. Laikinyjy apsaugos priemoniy taikymas arbitraze: prielaidos ir
salygos. Justitia, 2012, Nr. 77.
10 AUDZEVICIUS, R.; ir PARCHAJEV, D. Teismy vaidmuo arbitrazo procese
pagal Lietuvos teise. Teise, 2017, Nr. 102, p. 84.
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arbitration is discussed in rather narrow scope and only fragmentarily. The
insitute of emergency arbitrator was also not widely discussed in Lithuania,
but the issue of the emergency Arbitrator, as far as the new version of the
Arbitration Regulation of the International Chamber of Commerce is
concerned, have been discussed by V. Pavan, G. Zukova and V. Chvalej.
The author also relies on her articles *‘Institute of Emergency Arbitrator*‘1?
and ,,Legal Nature and Practice of Anti — suit Injunction Issued by Arbitral
Tribunal*®, both pusblished in 2015.

Foreign research regarding provisional measures in arbitration are
much more numerous and started long before Lithuania’s studies on this
topic. E. Gaillard** and J. Jemelniak’s® works on the nature of arbitration,
autonomous arbitration and formalization of arbitration had by far the
biggest impact on the general direction of the research and statements.

A. Yesilirmak, in his doctoral dissertation, later published as a
monograph, examined, inter alia, the application of interim relief in
international commercial arbitration®®. Taking into account the fact that
Yesilirmak's research was introduced in 2003 (the monograph was published

11 CHVALEIJ, V.; PAVAN, V. V_; ir ZUKOVA, G. Nauja Tarptautiniy prekybos
rumy arbitrazo reglamento redakcija. Teisé, 2013, Nr. 86, p. 201-216.
12 BLIUVAITE, M. Skubos arbitro institutas. Teis¢, 2015, t. 96, p. 112-125
[interactive. Last  checked 29  July, 2016]. Internet  access:
<http://www.zurnalai.vu.lt/teise/article/view/8760>.
18 BLIUVAITE, M. Arbitrazo teismo taikomo draudimo paraleliai bylinétis teisiné
prigimtis ir praktika. Teis¢, 2015, t. 97, p. 101-115 [interactive. Last checked 18
March, 2017]. Internet access: <http://www.zurnalai.vu.lt/teise/article/view/9827>.
14 GAILLARD, E. Legal theory of international arbitration. Martinus Nijhoff
Publishers, 2010.
15 JEMIELNIAK, J. Legal Interpretation <...>.
16 YESILIRMAK, A. Provisional Measures in International Commercial
Arbitration. Kluwer Law International, 2005.
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on its basis in 2005), the author had a lot of new relevant material for
analyzing a similar topic. Among other significant sources are works of
Poudret ir Besson!’, D. Joseph QC8, T. H. Webster, M. W. Buhler®, G.
Born?. G. Born's books were valuable not only for comprehensive doctrinal
analysis, but also for the practical situations and systematic study of
arbitration cases?. Among the older sources, the works of J. D. M. Lew?, P.
Fouchard, E. Gaillard and B. Goldman® are quite significant. Swiss and
international comparative analysis on the subject of interim relief in
arbitration has been conducted by M. Blessing?. Foreign writers on the topic

17 POUDRET, J. F.; BESSON, S. Comparative Law of International Arbitration.
Sweet&Maxwell, 2007.
18 JOSEPH QC, D. Jurisdiction and Arbitration Agreements and their Enforcement.
Sweet&Maxwell, 2" Edition, 2010.
19 WEBSTER, T. H.; BUHLER, M. W. Handbook of ICC Arbitration. 3rd ed.
Sweet&Maxwell, 2014,
20 BORN, G. B. International Commercial Arbitration. Volume 11, Kluwer Law
International, 2009; BORN, G. B. International Commercial Arbitration. 2nd
Edition, Kluwer Law International, 2014.
21 BORN, G. B. International Arbitration. Cases and Materials. Wolters Kluwer,
2011.
22 | EW, J. D. M. Commentary on Interim and Conservatory Measures in ICC
Arbitration Cases. ICC International Court of Arbitration Bulletin, 2000, Vol. 11,
No. 1.
23 GAILLARD, E.; SAVAGE, J. Fouchard, Gaillard, Goldman on International
Commercial Arbitration. Kluwer Law International, 1999.
24 BLESSING, M. Introduction to Arbitration — Swiss and International
Perspectives. 1999, para. 859 [interactive. Last checked 11 February, 2016]. Internet
access: <http://www.baerkarrer.ch/publications/4 3_10.pdf>.
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of emergency arbitrator include A. Ghaffari, E. Walters?®, C. Boog, J.
Menz?,

Some authors also played a major role in the research of the
implementation of individual arbitration rules in the context of interim relief.
Worth mentioning are S. Wade, P. Clifford ir J. Clanchy, for the preparation
of the analysis of LCIA rules?, also abovementioned J. D. M. Lew?, for the
analysis of ICC rules. In addition, many valuable preparative materials were
found in the UNCITRAL Model Law Working Group Working Papers?.

%5 GHAFFARI, A; WALTERS, E. The Emergency Arbitrator — The Dawn of a New
Age? (2014) 30, Arbitration International, issue 1.
% BOOG, C.; MENZ, J. Arbitrating IP Disputes: the 2014 WIPO Arbitration Rules.
Journal of Arbitration Studies, 2014, vol. 24, no. 3.
ZWADE, S.; CLIFFORD, P.; CLANCHY, J. A Commentary on the LCIA
Arbitration Rules 2014. Sweet&Maxwell, 2015, p. 281.
2 LEW, J. D. M. Commentary on Interim <...>.
2 UNCITRAL Report of Working Group Il (Arbitration and Conciliation) on the
Work of its Fiftieth Session, p.116, delivered to the General Assembly, U. N. Doc.
AJ/CN.9/669 (2009) [interactive. Last checked 11 April, 2016]. Internet access:
<https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V09/813/43/PDF/\VV0981343.pdf?OpenElement>;
UNCITRAL Report of Working Group Il (Arbitration and Conciliation) on the Work
of its Forty-Seventh Session, delivered to the General Assembly, U. N. Doc.
AJCN.9/641 (Sept. 25, 2007) [interactive. Last checked 11 April, 2016]. Internet
access: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V07/870/53/PDF/VV0787053.pdf?OpenElement>;
Report of the Working Group on Arbitration and Conciliation on the work of its
forty-third session (Vienna, 3-7 October 2005) UNCITRAL, 43rd Sess., U. N. Doc.
AJCN.9/589 (12 October 2005) [interactive. Last checked 11 April, 2016]. Internet
14



Given that arbitration is a confidential way of resolving commercial
disputes, the analysis of the application of the arbitration practice for interim
relief is limited to disclosed arbitration awards or their fragments, as well as
information found in secondary sources.

7. METHODOLOGY OF THE RESEARCH

The main research methods used in this work are comparative,
linguistic, systematic, historical and teleological.

The comparative method was significant in analyzing various
international arbitration rules as well as the peculiarities of the legal
regulation of the subject in different jurisdictions. With the help of this
method, the dissertation succeeded in revealing the tendencies and
differences in the decisions of arbitral tribunals in the common law and
continental law countries, as well as highlighting the contradictions in the
"internal™ practice of the states. In some cases, the national courts departed
from their position in the application of interim relief in arbitration, and the
comparative method served the purpose of assessing how and under what
circumstances it was committed.

access: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V05/894/78/PDF/\V0589478.pdf?OpenElement>;

UNCITRAL Report of Working Group Il (Arbitration) on the work of its fortieth
session, U. N. Doc. A/CN.9/547 (23-27 February 2004) [interactive. Last checked
11 April, 2016]. Internet access: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V04/521/51/PDF/\V0452151.pdf?OpenElement>;UN
CITRAL Report of Working Group on Arbitration on the Work of its Thirty-Ninth
Session, U.N. Doc. A/CN.9/545 (Dec. 8, 2003) [interactive. Last checked 11 April,
2016]. Internet access: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V03/905/15/PDF/V0390515.pdf?OpenElement>.
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The linguistic method was crucial in revealing the content of the
terms and highlighting the impact of the use of different terms on effective
practical implementation. Some problematic issues in one way or another
relate to the proper selection of terms and the resulting legal consequences.
On the other hand, the biggest challenge in the terminology of this topic is
probably not the lack of appropriate or inappropriate terms in itself. It is the
unpredictable and often non-systematic interpretation of the term that makes
it ineffective, which was revealed through the linguistic approach.

The research, among other things, tried to combine different
positions of the countries on the subject and to assess the international
arbitration idea unbundled from national provisions. For this reason, the
systematic method has been useful in finding common denominators in
internationally — recognized sources, identifying similarities and
inconsistencies in relation to national regulation. The importance of this
method is unquestionable when in search for complex, "unifying"
approaches to the application of interim relief in arbitration.

The historical method has been useful in investigating the nature of
arbitration and the past and present relationship between arbitration and state
courts. In addition, a meaningful analysis was made examining theoretical
and practical evolution of the application of interim relief in arbitration from
the beginnings of the late 19th century - early 20th century to the present day.
With the help of the historical method, the initial moves in the field of interim
relief and the direction of their development in the international and national
context were successfully identified.

The teleological method of the dissertation helped to reveal the goals
of the legislators, international conventions and arbitration rules and to
ascertain whether the measures granted by the arbitral tribunals with the
discretion to interpret the objectives of those measures do not distort the
original idea.

8. CONCLUSIONS OF THE RESEARCH

1) The dissertation research revealed that provisional measures in arbitration

are not detailed and not clearly procedurally defined, and current
16



international arbitration rules provide arbitration courts with only
generalized guidance on the application of provisional measures. The wide
discretion of the arbitrators in the interim relief proceedings still reflects
commercial and "private" nature of arbitration and promotes self-sufficiency,
but at the same time leads to unsystematic decisions by arbitral tribunals on
the application of provisional measures. Given the unpredictable result of
applying for interim relief, it would be worthwhile to introduce legal clarity
in a more detailed and broader way for interim relief in arbitration.

2) The effective enforcement of the provisional measures by arbitrators
remains highly dependent on the lex arbitri. Failure to take into account the
provisions of national law will often result in the decision on provisional
measures by arbitral tribunal not being enforced. Although arbitrators may
also rely on other sources in deciding on interim relief, arbitral tribunal's
obligation to adopt not only a fair and reasonable, but also enforceable
decision remains. Therefore, to speak of a functioning autonomous
arbitration procedure and autonomous arbitration, as such, is not yet valid.

3) The assistance of the state courts to arbitrators in the application of
provisional measures in international commercial arbitration is necessary
and arbitration court can not yet be the sole authority in which the parties to
an arbitration dispute deals with interim relief. The research found that the
two main problematic cases where the arbitrators cannot offer effective
protection and where the assistance of a state court is necessary are the
application of the measure to third parties and the application of the measure
without notice to the other party. It is advisable to consider the possibility of
refraining from a narrow proarbitral approach and concentrating on effective
protection of the parties rights, by properly communicating the advantages
of a state court in such situations and by promoting non-competition and
cooperation between arbitration and state courts.

4) Legal regulation of arbitral interim relief in Lithuania is modern, it
complies with global innovations and largely satisfies the author's general

17



suggestions for improving the institute of provisional measures in
arbitration: the new Law on Commercial Arbitration, which entered into
force in 2012, provides for clear conditions for the application of interim
relief, also provides for specific provisional measures and access to an
emergency arbitrator. Furthermore, the arbitrators are allowed to apply ex
parte measures and foreign arbitration parties are allowed to use the
mechanism of interim relief in the courts of Lithuania. On the other hand, it
would be advisable to impose sanctions on arbitration parties for failure to
comply with provisional measures in the Law on Commercial Arbitration. It
seems that this would encourage the parties to carry out the measure in good
faith and would potentially discourage abuse of rights.

18
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12. LAIKINUJU APSAUGOS PRIEMONIU TAIKYMAS
TARPTAUTINIAME KOMERCINIAME ARBITRAZE
(REZIUME)

I tarptautinj komercinj arbitraza teisés mokslas yra linkes Zvelgti jvairiais
pjuviais. Jau vien tai, kad arbitrazas priskiriamas prie alternatyviy gincy
sprendimo budy, rodo, jog turime gana placiai interpretuojamg objekts.
Terminas “alternatyvus” apibréziamas kaip “kita galimybé ar pasirinkimas”,
bet taip pat “metantis i$§0ikj tradicinéms nuostatoms” ar “pakaitalas®.
Jdomu, jog Sie apibréZimai varijuoja nuo egzistuojancios kitos, kitokios
galimybés, iki pakaitalo ar dominuojancio varianto. Alternatyviu gincy
sprendimo biidu taip pat tapo jprasta vadinti bet kokj nevalstybinj gincy
sprendimo biida.

Toks lingvistinis zaidimas néra tvirtas pagrindas aiskinti arbitrazo
prigimtj, taciau puikiai iliustruoja vieng i§ Siame darbe nagrin¢jamos temos
fundamenty — arbitrazo proceso patikimuma. Apie ji buvo diskutuojama visu
Siuolaikinio komercinio arbitrazo egzistavimo laikotarpiu®l. Siekiant, kad
arbitraZzo procesas, kaip alternatyva valstybiniam teismui, biity patrauklus
pasirinkimas potencialiems jo dalyviams, ilgg laikg buvo bandoma didinti

80 Tarptautiniy Zodziy Zodyne ,alternatyvus“ (pranc. alternatif — pakaitinis,
kaitaliojasis) dar ver¢iamas kaip ,,leidziantis viena i§ dviejy galimybiy“. Elektroninis
tarptautiniy ZodZiy Zodynas [interaktyvus. Ziaréta 2017-03-10]. Prieiga per

interneta: <http://www.zodziai.lt/reiksme&word=alternatyvus&wid=822>.

31 Sjuolaikiniu komerciniu arbitrazu §io darbo kontekste laikomas 19 a. pabaigoje —
20 a. pradzioje pradétas naudoti komercinio arbitrazo mechanizmas, kuris, su
daugeliu pakeitimy bei patobulinimy, egzistuoja ir dabar. Dél senyjy komercinio
arbitrazo atmainy 13 — 15 a. zr. pvz. LACHS, M. Arbitration and International
Adjudication in SOONS, A. H. A. International Arbitration: Past and Prospects.
Martinus Nijhoff Publishers, 1990, p. 38.
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arbitrazo patikimuma jvairiais biidais®2. Jau XX a. pradZioje imta kalbéti apie
veiksmingg kom