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1. RELEVANCE OF THE RESEARCH AND
PROBLEMATIC ISSUES

Freedom of competition among undertakings is ensured in the market
economy. None the less, in some cases, unwilling to lose competition
or wishing to enter the competition, the undertakings engaged in
commercial activities opt for the methods and means of competing
which are inconsistent with fair business practices and/or may distort
competition on the market. Selection of such methods and means
undoubtedly entails certain negative effects which may be sustained
both by the undertakings operating on the specific market and other
parties associated with presence of the undertakings in the market.

It is for these reasons that legal regulation prohibits the actions
that are inconsistent with fair business practices and distort
competition on the market, i.e. unfair competition is prohibited.
Protection against unfair competition is ensured both at the national
and international level.

In view of analysing the legal rules of the Republic of Lithuania,
it is noteworthy that the provisions of Article 48(1) of the Constitution
of the Republic of Lithuania® guarantee that each human being may
freely choose a job or business, i.e. every person makes their own
decision what activities to choose. Furthermore, it should be pointed
out that Article 46(4) of the Constitution of the Republic of Lithuania
prohibits monopolisation of production and the market, and requires
protecting freedom of fair competition. This constitutional rule
specifically implies that actions of unfair competition are not
acceptable from the legal point of view, and must be prohibited as
such.

! Constitution of the Republic of Lithuania. Vaistybés zinios (Official
Gazette), 1992, No. 33-1014.



Articles 15 and 16 of the Law on Competition? establish the
prohibition of actions of unfair competition, and set out possible
remedies. Regulation of protection against unfair competition actions
in Lithuanian law is basically limited to those two articles of the Law
on Competition. Therefore, the essential prospects of expanding
protection against unfair competition and the prohibitions of unfair
competition actions ensuing from this institute as well as
consequences potentially resulting from such unlawful actions are left
to the case-law of Lithuanian courts and, certainly, to the legal
doctrine.

Among the prohibited actions of unfair competition are use,
transfer, disclosure of information representing a trade secret of
another undertaking without its consent as well as obtaining of such
information from the persons having no right to transfer such
information, in order to compete, seeking self-benefit or inflicting
damage on that undertaking as stated in Article 15(1)(3) of the Law on
Competition?.

2 Law on Competition of the Republic of Lithuania (as amended and
supplemented). Valstybés Zinios (Official Gazette), 1999, No. 30-856.

3 In the process of analysis of the Lithuanian case law carried out as part of
the research for the dissertation, it was noted that specifically the unfair
competition actions pertaining to unauthorised disclosure and use of a trade
secret are frequently occurring in practice. The facts surrounding such
unlawful actions often involve disclosure of the employer’s trade secret by
the economic entity’s current or former employee to a competing economic
entity (a new employer or an economic entity established by that employee),
and the competing economic entity uses the trade secret in its activities. The
most frequently disclosed information which constitutes a trade secret
concerns customers of another undertaking, its pricing, production, provision
of services, or suppliers. The outcome of disclosure and use of such
information: having unlawfully obtained and used the trade secret, the
economic entity entices away the customer or customers from the trade secret
holder. Deprived of its customer/s, the trade secret holder sustains certain
losses liability for which should be borne and damages should be indemnified
by the persons having committed unlawful actions with the trade secret.
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Admittedly, protection of trade secrets is provided not only by
the legal rules of Article 15(1)(3) of the Law on Competition, but also
by the Law on Legal Protection of Trade Secrets* adopted when
implementing the Directive harmonising protection of trade secrets at
European Union level®. In addition, paragraphs 1 and 2 of
Article 1.116 of the Civil Code® also define what information can or
cannot be considered to be a trade (commercial) secret.

The goal of economic activities is to generate profit, and the
undertakings often make financial, organisational and other
investments to achieve that purpose expecting to receive a
corresponding return determined by such investments. Accordingly,
those investments and the trade secrets developed as a result have a
special significance for businesses, which is widely recognised both in
the legal doctrine and case law. Trade secrets are one of the most
commonly used forms of protection of intellectual creation and
innovative know-how by businesses’. It is recognised in the case law
of the Supreme Court of Lithuania that a trade secret as an object of
industrial property is an important tool of competition in the market®.

4 Law on Legal Protection of Trade Secrets of the Republic of Lithuania (as
amended and supplemented). Teisés akty registras (Register of Legal Acts),
2018, No. 7477.

5 Directive (EU) 2016/943 of the European Parliament and of the Council of
8 June 2016 on the protection of undisclosed know-how and business
information (trade secrets) against their unlawful acquisition, use and
disclosure. Official Journal, 2016, No. L 157, p. 1-18.

& Civil Code of the Republic of Lithuania (as amended and supplemented).
Valstybes zinios (Official Gazette), 2000, No. 74-2262.

" Recital 3 of the Directive.

8 Panel of judges of Civil Division of the Supreme Court of Lithuania. Ruling
of 27 October 2014 in civil proceedings No. 3K-3-447/2014; panel of judges
of Civil Division of the Supreme Court of Lithuania. Ruling of 3 July 2015 in
civil proceedings No. 3K-3-421-695/2015; expanded panel of judges of Civil
Division of the Supreme Court of Lithuania. Ruling of 25 October 2018 in
civil proceedings No. e3K-7-238-378/2018.
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Furthermore, as emphasised in the legal doctrine, trade secrets are to
be considered an intangible asset of the trade secret holder®.

The legal rules establishing legal protection of trade secrets and
the institute of protection against unfair competition defend the
above-mentioned investments and legitimate interest of the
undertaking to receive certain benefit from its investments. These
aspects confirm both legal and economic significance of one remedy
of the undertaking affected by unfair competition actions, namely
recovery of damages, provided for in Article 16(1) of the Law on
Competition. It is this remedy specifically that enables to reinstate the
person injured by unfair competition actions occurring as unlawful
disclosure, use, public disclosure and/or acquisition of a trade secret to
the position it would have been if no actions of unfair competition had
been committed. This remedy also ensures that the persons having
committed unlawful actions with a trade secret of another undertaking
would be liable for their infringements, and would not profit from the
violations of law.

It would seem that application of the form of redress for the
rights and legitimate interests infringed by actions of unfair
competition in accordance with the provisions of Chapter XXII of the
Civil Code governing civil liability should be simple and
straightforward. However, the specific nature of unlawful
actions (unlawful disclosure, use, public disclosure or acquisition of a
trade secret and the said actions of unfair competition) and the
obligation to compensate for damage leads to the problematic aspects
and difficulties discussed below both in terms of appropriate treatment
and identification of unlawful actions, and determination of the
damage to be compensated to the injured person.

As the above-mentioned actions of unfair competition are
related to disclosure, use, public disclosure or acquisition of a trade

® HALLIGAN, R. M., et al. Trade Secret Asset Management 2018.
Bloomington: Weyand Associates Inc., 2018, p. 2.
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secret rather than any object or information, the question of utmost
importance is what information and in what scope can be attributed
the legal protection of trade secrets. The nature and content of the
obligation to keep a trade secret confidential is no less important as
well as the question whether this obligation can be considered a
fiduciary duty. A scientific analysis is also required by the manner in
which the institute of protection against unfair competition actions
should be applied to the protection of trade secrets, or the question
whether the prohibition of actions of unfair competition set forth in
Article 15(1)(3) of the Law on Competition can be considered
sufficiently clear in order to ensure adequate application of the legal
rule concerned.

In view of the current tendencies, it would be meaningful to
assess whether the process of digitalization is affecting the legal
protection of trade secrets, and how this impact can be manifested.

Finally, one of the most complicated and problematic aspects in
application of civil liability for the damage caused by the actions of
unfair competition referred to in the present thesis is the amount of
damages to be compensated to the injured person.

The legal doctrine and case law analysed as part of the research
substantiate the following problematic issues entailing complexity of
determining the damage to be compensated to the injured person. The
tort examined is associated with competition between undertakings on
the specific market, the market dynamics, which often makes it
difficult to identify the scope of the damage to be redressed so that the
position of the injured person is reinstated to the one which would
have existed in the absence of the violation of law. Consequently, the
key questions should be what damage needs to be compensated to the
undertaking affected by the actions of unfair competition, and how
such damages can and should be determined. It is equally important
that the rules of redressing damage established in the Lithuanian law
restore the position of the injured person to that which would have
been in the absence of the infringement. It is also significant whether
the undertaking affected by unfair competition actions is entitled to
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claim non-pecuniary damage though a possibility to redress such
damage is not stated expressis verbis in the Law on Competition.

Moreover, the damage inflicted by unlawful disclosure, use,
public disclosure or acquisition of a trade secret may be redressed in
several forms: claiming the lost profit of the injured person, and
claiming benefit received by the infringer from the actions of unfair
competition. Provisions of Article 8(3) of the Law on Legal Protection
of Trade Secrets also enable the injured person to claim from the
infringer the remuneration which would have been paid had the trade
secret been used lawfully. Foreign law also enables to claim
restitutionary damages.

Given the variety of forms of redressing the damage, certain
issues arise concerning the interrelationship between those different
forms of redress, and whether it is possible to apply different forms of
redress simultaneously. A further important point is whether it will be
ensured when applying a corresponding form of redress that the
injured person is reinstated to the position which would have existed
in the absence of the infringement. Finally, the question is whether the
damage to be compensated to the injured person can be awarded as
restitutionary damages under Lithuanian law.

The above-specified problematic aspects related to the
appropriate treatment of unlawful actions, complexity of determining
the damage to be compensated, a possibility to combine different
forms of redress, and claiming of restitutionary damages require a
detailed analysis of the issues pertaining to application of civil liability
for unlawful competition actions occurring as unlawful disclosure,
use, public disclosure or acquisition of a trade secret. The problematic
aspects in question are not comprehensively discussed either by the
Civil Code, the Law on Legal Protection of Trade Secrets,
Articles 15 and 16 of the Law on Competition, the Directive or the
international legal acts stipulating legal protection of trade secrets and
protection against unfair competition.

The subject of this dissertation and the above-mentioned
problematic issues are gaining relevance from the point of view of
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both the economy and the law. The present research is highly relevant
and significant in ensuring appropriate interpretation and application
of institute of the legal protection of trade secrets and protection
against unfair competition. Such relevance, at the very least, is
substantiated by the following:

(i)

(i)

(iii)

The data having a commercial value which may constitute a
trade secret are becoming an ever more important asset in
economic activities of business undertakings, and in the
environment of increased competition with certain incidence of
unfair commercial practices. This statement is supported by the
constantly growing number of cases in Lithuania claiming
damages inflicted by unlawful disclosure and/or use of a trade
secret and/or the actions of unfair competition analysed in the
present thesis;

Economic processes are becoming more and more dependent on
the use of new and rather complicated technologies based on
innovative and original ideas, techniques and processes™. It is
emphasised in the science of economy that the economic
influence and benefit depend on who is holding certain
information, and the level of profit that could be derived from
the use of certain information?*;

The need to promote innovations, entrepreneurship and
knowledge-based economy determines the growing relevance
of protection of trade secrets, and protection against unfair
competition. Furthermore, as recognised in the science of law,

10 ALIKHAN, S., MASHELKAR, R. Intellectual Property and Competitive
Strategies in the 21st Century. Alphen: Kluwer Law International BV, 2009,

p.3

11 BUIGUES, P., et al. Competitiveness and the Value of Intangible Assets.

Cheltenham: Edward Elgar Publishing, 2000, p. 47.
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in the absence of the protection mechanisms, people would be

less encouraged to develop innovations®?;

(iv)  Significance of trade secrets both for their holders and the states
(their economies) is more frequently emphasised®®. Regulation
of the legal protection of trade secrets is becoming an issue not
only at the national level;

(v)  The harmonised regulation which has appeared at the level of
the European Union due to the guidelines set out in the Directive
concerning the issues of legal protection of trade secrets also
justifies relevance of the questions raised in this research. This
is particularly true bearing in mind the emphasis given in the
Directive on the necessity to provide for adequate compensation
to the trade secret holder for the damage suffered as a result of
unlawful conduct#;

(vi) Finally, the relevance of this research is also proven by a
recently increasing focus of the Supreme Court of Lithuania on
establishing case law regarding the legal protection of trade
secrets and protection against unfair competition actions?®.

In view of the foregoing circumstances and the growing
importance of protection of trade secrets and fair competition, the
science of law should not stand on the sidelines and leave the issues
concerning protection of trade secrets and fair competition as well as
civil liability to depend solely on the case law. This is especially

12 KALLAY, D. The Law and Economics of Antitrust and Intellectual
Property: An Austrian Approach. Cheltenham: Edward Elgar Publishing Inc.,
2004, p. 60.

13 CLARKSON, W. Trade Secrets: Theft Issues, Legal Protections and
Industry Perspectives. New York: Nova Science Publishers, 2015, p. 18, 20.
14 Recital 30 of the Directive.

15 The following number of civil cases for damages inflicted by actions of
unlawful disclosure, use of a trade secret and/or unfair competition by using
another undertaking’s trade secret have been examined by the Supreme Court
of Lithuania: (i) 1 civil case in 2000-2005; (ii) 2 civil cases in 2006-2010;
(iii) 11 civil cases in 2011-2015; (iv) 13 civil cases in 2016-2019.
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significant as only a comprehensive scientific analysis of the
above-mentioned aspects can both provide answers to the questions
raised in the research and ensure that they have been examined in full,
also including the comparative aspect, and questioning certain points
of view expressed in case law, or suggesting possible alternatives at
the same time.

2. THE OBJECT OF THE RESEARCH. THE AIM AND
OBJECTIVES OF THE RESEARCH

The research object of the dissertation is problematic issues related to
protection of the information constituting a trade secret, the prohibition
of unfair competition actions occurring as unlawful disclosure, use,
public disclosure or acquisition of a trade secret, and determining the
damage to be compensated. The author analyses theories of protection
of a trade secret and an obligation of secrecy with respect to trade
secrets in an attempt to elucidate the nature and content of the
obligation to keep a trade secret confidential. It is also discussed what
information can be granted the legal protection of trade secrets. In
addition, it is assessed whether the process of digitalization affects the
legal protection of trade secrets.

The dissertation analyses the manner in which the institute of
protection against unfair competition should be applied, the objectives
of the institute in question, and the content of the prohibition against
unfair competition. The thesis also discusses the interrelation between
the institutes of legal protection of a trade secret and protection against
unfair competition.

The analysis of the research is focused on the conditions of
application of civil liability for the damage caused by actions of unfair
competition occurring as unlawful disclosure, use, public disclosure or
acquisition of a trade secret. A particular emphasis in the dissertation
is laid on unlawful actions and determining the damage to be
compensated to the injured person as well as the interrelation between
different forms of redress. In addition, it is assessed what persons can
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be liable for the damage caused by the above-mentioned actions of
unfair competition.

The choice for the dissertation to go beyond the analysis of
application of civil liability for the damage caused by unfair
competition actions, and to also examine the legal protection of trade
secrets, the obligation to keep trade secrets confidential, and explore
the interrelation between the institutes of legal protection of trade
secrets and protection against unfair competition has been prompted
by several reasons. First, the tort analysed in the dissertation (actions
of unfair competition manifested as unlawful disclosure, use, public
disclosure or acquisition of a trade secret) are associated with the
specific object, namely a trade secret. Therefore, it is necessary to
examine the issues concerning the legal protection of trade secrets and
the interrelation of this institute with the prohibition of unfair
competition actions. Second, in practice the civil liability for damage
caused to the injured person by unfair competition actions is applicable
not only to the unfairly competing undertaking, but also to the person
having violated the obligation to keep the trade secrets confidential.
This has determined the necessity to analyse the issues related to the
nature, origin, content and duration of the obligation of secrecy with
respect to a trade secret. Finally, it is the author’s belief that scrutiny
of the issues associated with the legal protection of trade secrets and
the obligation to keep a trade secret confidential is definitely
significant for appropriate applicability of civil liability, especially for
identification of unlawful actions.

It should be pointed out that the research object does not
encompass application of criminal liability or other negative
consequences in terms of employment law (such as termination of the
employment contract due to violation of established job duties)
resulting from unlawful disclosure, use, public disclosure or
acquisition of a trade secret. Another reason for concentrating on
aspects of application of civil liability was that the primary interest of
the person affected by unfair competition actions is to recover the
sustained pecuniary losses. Meanwhile application of criminal liability

15



is to be considered the ultima ratio measure more oriented towards
punishment of the infringer having committed unlawful actions
through application of coercive measures of the State. As for the
negative consequences in terms of employment law, the choice to
distance from the analysis of such adverse effects was also determined
by the fact that an employee most often discloses and/or uses a trade
secret after termination of the employment relationship with the trade
secret holder (employer). Admittedly, to some extent the research does
analyse an employee’s obligation to keep a trade secret confidential,
its legal nature, and aspects of application of civil liability for violation
of this obligation.

The research does not discuss or analyse other remedies
available to a trade secret holder under paragraphs 1-6 of Article 7 of
the Law on Legal Protection of Trade Secrets and paragraphs 1, 3 and
4 of Article 16(1) of the Law on Competition which can be applied in
the event of unlawful disclosure, acquisition, use, public disclosure of
a trade secret and/or actions of unfair competition analysed in the
thesis. Scrutiny of these other potential remedies would require a
gualitatively separate legal analysis and research which would not be
associated with the issues of application of civil liability.

In view of the above-mentioned relevant issues and research
object, the aim of the dissertation is to reveal the required conditions
and the type of information given which the legal protection of a trade
secret can apply, also the nature of the obligation to keep a trade secret
confidential, as well as to elaborate on the content of the prohibition of
unfair competition actions manifested as unlawful disclosure, use,
public disclosure or acquisition of a trade secret, and to analyse
problematic issues of application of civil liability for the said actions
of unfair competition, including determination of the damage to be
compensated to the injured person and analysis of the interrelation
between different possible forms of redress.
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The following objectives have been formulated to achieve the

above-mentioned aim of the dissertation:

(i)

(ii)

(iii)
(iv)

(v)
(vi)

(vii)
(viii)

to analyse theories of the legal protection of a trade secret, and
identify the object of the legal protection of a trade secret by
also discussing its exceptions;

to identify the nature, origin and content of the obligation to
keep a trade secret confidential, and to define validity of this
obligation in terms of time, territory and market;

to assess whether the process of digitalization affects the legal
protection of trade secrets;

to assess the content and aims of applying the prohibition of
unfair competition occurring as unlawful disclosure, use, public
disclosure or acquisition of a trade secret, and whether this
prohibition is expressly set out by the provisions of
Avrticle 15(1)(3) of the Law on Competition;

to analyse conditions of application of civil liability for the
damage caused by unfair competition actions being examined;
to determine what damage needs to be compensated to the
injured person, by also assessing different potential forms of
redress under the Lithuanian law or under the law of selected
foreign jurisdictions;

to evaluate the interrelation between different forms of redress
for the damage caused by unfair competition actions;

to identify persons who can be held liable for the damage caused
by actions of unfair competition analysed in the dissertation.

3. NOVELTY OF THE RESEARCH. ITS PRACTICAL

AND THEORETICAL SIGNIFICANCE

Questions concerning the institute of legal protection of trade secrets
and protection against unfair competition are not entirely new in the
Lithuanian law. Nevertheless, the problematic aspects and questions
of application of civil liability for the damage caused by actions of
unfair competition occurring as unlawful disclosure, use, public

17



disclosure or acquisition of a trade secret in the science of Lithuanian
law, except for publications of the author of this dissertations, have not
been analysed in detail, which proves the scientific novelty of this
research.

Entirely different aspects have been analysed in the Lithuanian
scientific studies pertaining to unfair competition. The publication by
V. Mizaras'® examines the legal regulation of the Baltic States in terms
of the prohibition of unfair competition actions, and the monograph by
the same author!’ assesses the interrelation between the copyright law
and protection against unfair competition. The section of the
monograph prepared by R. Bir§tonas concerning the protection against
unfair competition!® focuses on the interrelation between the
intellectual property law and protection against unfair competition, the
history of protection against unfair competition, sources of legal
regulation by discussing separate torts, but does not provide a detailed
analysis of the unfair competition actions and application of civil
liability for the damage caused by unfair competition. The publication
by M. Rimkevi¢ius'® scrutinises legal aspects of unfair competition
with respect to consumers without analysing either unfair competition
in business-to-business dealings or unfair competition occurring as
unlawful disclosure, use, public disclosure or acquisition of a trade
secret. The publications by M. Jakutavicius® examine the

16 MIZARAS, V. Unfair Competition Law in the Baltic States. From Law
Against Unfair Competition: Towards a New Paradigm in Europe? Berlin:
Springer Verlag, 2007, p. 249-257.

' MIZARAS, V. Autoriy teisé (I tomas). Vilnius: Justitia, 2008.

18 BIRSTONAS, R., et al. Intelektinés nuosavybés teisé. Vilnius:
VI ,,Registry centras®, 2010, p. 780-815.

19 RIMKEVICIUS, M. Saziningos ir nesaziningos komercinés veiklos
samprata. Teisé, 2011, Vol. 81, p. 144-157.

2 JAKUTAVICIUS, M. Nesaziningos konkurencijos teisé: koncepcijy ir
doktrinos jvairové uzsienio valstybése. Teisé, 2008, Vol. 66(2), p. 44-58;
JAKUTAVICIUS, M. Tarptautinis nesaziningos konkurencijos teisés
vienodinimas. Teisé¢, 2008, Vol. 67, p. 76-90.
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development of the law of unfair competition, concepts of unfair
competition, and establishing of legal provisions concerning unfair
competition at the international level. The doctoral dissertation of
M. Jakutavicius®! focuses on the analysis of the specific tort (product
imitation rather than an unlawful disclosure, use, public disclosure or
acquisition of a trade secret). The doctoral dissertation of
J. Truskaité-Paskeviciené? also analyses yet another tort, namely the
use of commercial markings in unfair competition, without examining
issues related to the actions of unfair competition involving a trade
secret of another undertaking, and application of civil liability for such
unfair competition actions.

Certain aspects of protection of trade secrets were analysed by
the following Lithuanian scholars: R. Bir§tonas, K. Ambrazevi¢itite,
K. Simanskis, G. Surblyté-Namavi¢iené and A.Matkevi¢ius. The
doctoral dissertation of G. Surblyté-Namaviciené?® examined the
issues pertaining to the definition of a trade secret in international law
and the national regulation of selected states, subsequently discussing
the obligation to disclose a trade secret, but without analysing actions
of unfair competition and application of civil liability for the damage
caused by unfair competition actions. The publications by

2L JAKUTAVICIUS, M. Apsauga nuo nesqziningos konkurencijos: produkty
imitavimo atvejai: doctoral dissertation. Social Sciences, Law (01S). Vilnius:
Vilnius University, 2008.

22 TRUSKAITE-PASKEVICIENE, I. Komerciniy Zymeny teisinés apsaugos
problemos: doctoral dissertation. Social Sciences, Law (01S). Vilnius:
Vilnius University, 2009.

2 SURBLYTE-NAMAVICIENE, G. The Refusal to Disclose Trade Secrets
as an Abuse of Market Dominance - Microsoft and Beyond: doctoral
dissertation. Munich: Ludwig Maximilian University, 2011.
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G. Surblyté-Namavi¢iené?* concern the impact of digital economy on
the protection of trade secrets, the process of reverse engineering as a
lawful method of acquisition of a trade secret, and certain aspects of
liability for unlawful acquisition, disclosure or use of a trade secret.
R. BirStonas examined the issues associated with the protection of
trade secrets in international law sources, implementation of the
Directive in the Lithuanian law, and only briefly introduced the
prohibition of actions of unfair competition set forth in
Article 15(1)(3) of the Law on Competition®. The joint publication by
the relationship between the employee’s obligation to maintain secrecy
of trade secrets and other confidential information and the employee’s
freedom to choose employment as well as the possibility to prohibit
the employee from using the competencies and skills acquired during
his/her employment. The joint publication by R. BirStonas and
K. Simanskis? also discussed the issues concerning peculiar features

2 SURBLYTE-NAMAVICIENE, G. Data Mobility at the Intersection of
Data, Trade Secret Protection and the Mobility of Employees in the Digital
Economy. Munich: Max Planck Institute for Innovation and Competition
Research Paper No0.16-03, 2016, p. 1-23 [interactive. Accessed on
5 May 2018]. Available online at: <https://papers.ssrn.com/sol3/papers.cfm
?abstract_id=2752989>; SURBLYTE-NAMAVICIENE, G. Enhancing
TRIPS: Trade Secrets and Reverse Engineering. TRIPS plus 20: From Trade
Rules to Market Principles. Berlin: Springer-Verlag, 2016, p. 725-760
[interactive. Accessed on 20 May 2018]. Available online at:
<https://link.springer.com/chapter/10.1007%2F978-3-662-48107-3_24>;
SURBLYTE-NAMAVICIENE, G. Atsakomybé uZ neteiséta komercinés
paslapties jgijima, atskleidimg ar jos naudojimg. Justitia, 2008, Vol. 3(69),
p. 41-52.

%5 BIRSTONAS, R. Komerciniy paslapéiy direktyvos jgyvendinimas
Lietuvos teiséje. Teisé, 2019, Vol. 110, p. 8-23.

% AMBRAZEVICIUTE, K., BIRSTONAS, R. Darbuotojo pareiga saugoti
komercines paslaptis ir kita konfidencialia informacija: grésmé laisvei
pasirinkti darba? Teisés problemos, 2019, No. 2 (98), p. 58-96.

27 BIRSTONAS, R., SIMANSKIS, K. Komerciniy paslapéiy apsaugos
ypatumai vieSyjy pirkimy santykiuose. Teisé, 2019, Vol. 112, p. 21-45.

20



of protection of trade secrets in legal relations of public procurement.
None the less, the above-mentioned publications by R. BirStonas,
K. Ambrazevi¢iate, K. Simanskis, and G. Surblyté-Namaviciené do
not analyse in detail the protection of trade secrets, criteria for a trade
secret, the content of the obligation to keep a trade secret confidential,
or the prohibition of unfair competition actions examined in the
dissertation as well as application of civil liability for such actions of
unfair competition.

The publications? and doctoral dissertation?® of A. Matkevi¢ius
who researched protection of trade secrets focus on the international
regulation of protection of trade secrets, criteria for a trade secret, the
object and contractual relations associated with the protection of trade
secrets, and provides insights as to the actions to be taken by
companies in order to protect their trade secrets. The publications and
doctoral dissertation of A. Matkevi¢ius do not encompass an analysis
of unfair competition actions occurring as unlawful disclosure, use,
public disclosure or acquisition of a trade secret®® or problematic
aspects of determining of the damage caused by such unfair
competition actions, different forms of redress and their interrelation.
Moreover, the publications and doctoral dissertation of A. Matkevicius
were prepared in 2004-2008, i.e. more than ten years ago, when neither

% MATKEVICIUS, A. Bendrovés komercinés paslapties objektas.
Jurisprudencija, 2007, VVol. 10(100), p. 84-91; MATKEVICIUS, A. Civiliné
atsakomybé bendrovés komerciniy paslapCiy apsaugos pazeidimy atvejais.
Jurisprudencija, 2008, Vol. 5(107), p. 50-60.

2 MATKEVICIUS, A. Bendroveés komerciniy paslapciy apsauga: doctoral
dissertation. Social Sciences, Law (01S). Vilnius: Mykolas Romeris
University, 2008.

30 The dissertation of A. Matkevi¢ius only indicates that trade secrets are also
protected by the prohibition of unfair competition set forth in the Law on
Competition, but it does not provide a comprehensive legal analysis either of
the content and purpose of this prohibition or the compensation for damage
caused by unfair competition actions and determining of the damage to be
redressed.
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the case law of the Supreme Court of Lithuania concerning application
of civil liability for actions of unfair competition, nor regulation of
legal protection of trade secrets harmonised by the Directive at the
European Union level, or the national regulation of Lithuania and other
Member States adopted when implementing this Directive virtually
existed. In view of the foregoing, the issues examined in the
publications and doctoral dissertation of A. Matkevicius do not refute
the novelty as well as theoretical and practical significance of the
present research.

It should be pointed out that different aspects of some of the
issues analysed in the dissertation have in fact been examined in
studies of other scholars of Europe and the United States of America.
Among the foreign legal works concerning unfair competition, the
following should be mentioned: (i) the publication by M. Hopperger
and M. Senftleben®! analysing the development of unfair competition
law; (ii) the publication by M. Rotondi®? scrutinising conceptual
aspects of unfair competition, and briefly outlining the actions falling
within the definition of unfair competition, though it mentions only in
fragments that it is difficult to determine the amount of damage in the
event of the tort concerned; (iii) the publication by R. Pol¢ak®, the

81 HOPPERGER, M., SENTFLEBEN, M. Protection Against Unfair
Competition at the International Level — The Paris Convention, the 1996
Model Provisions and the Current Work of the World Intellectual Property
Organisation. From Law Against Unfair Competition: Towards a New
Paradigm in Europe? Berlin: Springer Verlag, 2007, p. 61-76.

%2 ROTONDI, M. Unfair Competition in Europe: Its Present Theory and
Unfair Trade Practice. The American Journal of Comparative Law, 1958,
Vol. 7(3), p. 327-349 [interactive. Accessed on 5 December 2017].
Available online at: <https://academic.oup.com/ajcl/article-abstract/7/3/327/
2586873?redirectedFrom=fulltext>.

3 POLCAK, R. Stone Roots, Digital Leaves: Czech Law against Unfair
Competition in the Internet Era. Review of Central and East European Law,
2008, Vol. 33(2), p. 155-180 [interactive. Accessed on 5 December 2017].
Available online at:<http://www.ebscohost.com>.
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publication by O. R. Mitchell**, and the publication by R. Arnold®
mention only in fragments the damage caused by actions of unfair
competition, and do not provide a detailed analysis of the damage to
be compensated; (iv) the monograph of R. W. de Vrey*® mostly
focuses on the analysis of unlawful actions; (v) studies by R. M. Hilty
and F. Henning-Bodewig®’ analyse not only unfair competition in
business-to-business dealings, but strongly focus on unfair
competition with respect to consumers; (vi)the monograph of
A. K. Sanders® examines both actions of unfair competition and the
issues of redressing the damage that can be caused by unfair
competition actions. Actions of unfair competition have also been
scrutinised by other representatives of foreign legal doctrine, e.g.
C. R. McManis.

Consequently, the issues of unfair competition and civil liability
for damage caused by actions of unfair competition have been analysed

3% MITCHELL, O. R. Unfair Competition. Harvard Law Review, 1896,
Vol. 10, p. 275-298 [interactive. Accessed on 5 December 2017]. Available
online at: <http://www.jstor.org/stable/10.2307/1321586>.

% ARNOLD, R. English Unfair Competition Law. International Review of
Intellectual Property and Competition Law, 2013, Vol.1, p. 63-78
[interactive. Last accessed on 5 December 2017]. Available online at:
<https://link.springer.com/article/10.1007/s40319-012-0010-5>.

% VREY, R. W. Towards a European Unfair Competition Law: A Clash
Between Legal Families. Leiden: Martinus Nijhoff Publishers, 2006.

ST HILTY, R. M. The Law Against Unfair Competition and Its Interfaces.
From Law Against Unfair Competition: Towards a New Paradigm in
Europe? Berlin: Springer Verlag, 2007, p. 1-52; HENNING-BODEWIG, F.
International Unfair Competition Law. From Law Against Unfair
Competition: Towards a New Paradigm in Europe? Berlin: Springer Verlag,
2007, p. 53-60; HENNING-BODEWIG, F. Secondary Unfair Competition
Law. From Law Against Unfair Competition: Towards a New Paradigm in
Europe? Berlin: Springer Verlag, 2007, p. 111-125;
HENNING-BODEWIG, F. Unfair Competition Law: European Union and
Member States. Hague: Kluwer Law International, 2006.

3 SANDERS, A. K. Unfair Competition Law: The Protection of Intellectual
and Industrial Creativity. Oxford: Oxford University Press, 1997.
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in the foreign jurisprudence to some extent. None the less, the works
by the scholars of law of European countries and the United States of
America do not deny the novelty of the present dissertation. On the
one hand, the analysis of foreign scholars often seems to be rather
fragmented, mostly focusing on the objects of legal protection of trade
secrets, criteria for trade secrets and/or the institute of protection
against unfair competition. The foreign legal doctrine moves away
from the influence of digitalization on the legal protection of trade
secrets. On the other hand, certain issues in the foreign legal doctrine
had often been analysed before the regulation of legal protection of
trade secrets harmonised by the Directive at the European Union level
and the national regulation subsequently adopted by the Member
States implementing the Directive. The third reason is, as already
mentioned, the subject of the dissertation has not been widely and
comprehensively analysed in the Lithuanian science of law.
Furthermore, legal studies of foreign scholars have not examined
aspects of application of civil liability for actions of unfair competition
occurring as unlawful disclosure, use, public disclosure or acquisition
of a trade secret in accordance with the Lithuanian legal regulation and
explications of Lithuanian case law. The present research is
characterised by a unique structure when analysing both the content of
the obligation to keep a trade secret confidential and the actions of
unfair competition, and the aspects of application of civil liability for
unfair competition actions, maintaining a strong focus on the unlawful
actions, the damage to be compensated, and determining of such
damage.

In terms of the research novelty in view of Lithuania and abroad,
the above-mentioned circumstances, in the author’s opinion, confirm
the theoretical significance of the present research. The thesis is
intended to answer problematic questions concerning application of
civil liability for the damage caused by unfair competition actions
occurring as unlawful disclosure, use, public disclosure or acquisition
of a trade secret, which have not been analysed in detail either by
Lithuanian or foreign scholars of law. Moreover, the analysis and
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findings of the research may be significant in resolving legal disputes
on application of civil liability for the unfair competition actions
analysed in the thesis, and determining of the damage to be
compensated to the injured person. In view of the author, these aspects
show the practical significance of the research.

The novelty as well as theoretical and practical significance of
the research is also confirmed by the new insights provided in the
dissertation. For instance, the thesis contains insights concerning the
fiduciary nature of the obligation to keep a trade secret confidential,
the impact of digitalization on the legal protection of trade secrets, and
the content of the prohibition of unfair competition actions examined
in the dissertation.

In addition, the theoretical and practical significance of the
research is undoubtedly corroborated by the analysis provided in the
dissertation concerning the problematic issues of determining the
damage to be redressed to the person injured by unfair competition
actions, including non-pecuniary damage, and a possibility to award
such damages not of compensatory nature but as restitutionary
damages.

4. DEFENDED STATEMENTS

Statements of the dissertation to be defended are as follows:

(i)  The content of the obligation to maintain secrecy with respect
to a trade secret has to be evaluated in the broad sense, ensuring
protection of the trade secret not only on that specific market
and territory where the trade secret holder operates. The
obligation to keep a trade secret confidential may be considered
a fiduciary duty in certain exceptional cases.

(i)  The legal protection of a trade secret and the protection against
unfair competition are two independent legal institutes, but the
same actions committed with respect to the trade secret may be
treated as a violation of both the legal protection of a trade secret
and the prohibition of unfair competition.
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(iii)  Not every action of unlawful disclosure, use, public disclosure

(iv)

(v)

or acquisition of a trade secret can be qualified as an action of
unfair competition. The commercial conduct of unlawful use,
disclosure, public disclosure or acquisition of another
undertaking’s trade secret without the consent of the lawful
trade secret holder may be considered unfair competition actions
given at least one of the characteristics qualifying unfair
competition actions as such: inconsistency of the commercial
conduct with fair competition, or a violation of fair competition
caused by the consequences of such commercial conduct.
Determining of the damage caused to the person injured by
unfair competition actions occurring as unlawful disclosure,
use, public disclosure or acquisition of a trade secret involves a
possibility to apply different forms of redress taking into
account the nature of unlawful actions committed with respect
to the trade secret, and the consequences caused by such
unlawful actions. The damage to be compensated to the injured
person may be determined not only based on the latter’s lost
profit, the infringer’s benefit, but also based on the licence
fee (royalty) which the infringer had to pay, or other pecuniary
or non-pecuniary losses of the injured person.

Civil liability for damage caused by unfair competition actions
occurring as unlawful disclosure, use, public disclosure or
acquisition of a trade secret may be applied not only to the
undertaking engaged in unfair competition, but also to other
persons having committed unlawful actions with respect to the
trade secret or having contributed to the violation of the
prohibition of unfair competition.

5. RESEARCH METHODS

Several research methods recognised in the science of law have been
used in the present research. The main research methods used are as
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follows: the purposive approach, linguistic method, comparative
method, logical-analytic method, and the systemic analysis method.

The purposive approach and linguistic method are used in
identifying the purposes and significance of the institutes of legal
protection of trade secrets and protection against unfair competition.
The importance of the linguistic method, when applying it in
combination with other methods, was also manifested in the analysis
of the object of legal protection of trade secrets, and the content of the
prohibition of unfair competition actions as well as the criteria defining
such prohibition.

The comparative method was used in many sections of the
research assessing and comparing the legal regulation setting forth the
legal protection of trade secrets and/or protection against unfair
competition as provided for in international sources, the European
Union, the foreign jurisdictions (analysed in the dissertation) and
Lithuania. The importance of this method was proven by revealing the
differences and similarities between legal frameworks in the foreign
jurisdictions and Lithuania. In order to fully disclose the research
object and achieve the aims and objectives of the research, the
comparative method was also significant in analysing issues of
application of civil liability for the damage caused by unfair
competition actions discussed in the thesis.

A comprehensive analysis of legal regulation, jurisprudence as
well as the Lithuanian and foreign case law has been conducted by
means of the logical-analytic method, selecting the main sources most
relevant for the research. This research method was used in a number
of research sections both assessing separate relevant issues, and
drawing findings significant for the research.

The systemic analysis method applied in combination with other
research methods was used to assess the nature, content, scope and
legal origin of the obligation to maintain secrecy with respect to a trade
secret. The approach of systemic analysis was particularly significant
in examining the interrelation between the institute of legal protection
of trade secrets and protection against unfair competition actions
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analysed in the dissertation. The method in question was especially
important and extensively applied for assessment of the interrelation
among different forms of redress for the damage caused by unfair
competition actions.

6. SOURCES OF THE RESEARCH

Several groups of sources have been used for the research: regulatory
sources, specialised literature, case law, and other sources.

Regulatory sources. The present thesis discusses the regulation
set forth by the Lithuanian legal acts concerning protection of trade
secrets, prohibition of unfair competition, and compensation for
damage: Law on Legal Protection of Trade Secrets, the Law on
Competition, the Civil Code and other legal acts (including the
Directive) which are relevant for the research. The thesis also relies on
the legal regulation of other European countries, the United States of
America and Canada, primarily focusing on the following
jurisdictions: Germany, the United Kingdom, and the United States of
America.

Specialised literature. The literature which provides a strong
focus on the legal protection of trade secrets and its analysis was used
in the research. The studies by the following authors are to be
attributed to this group of specialised literature: R. BirStonas,
G. Surblyté-Namaviciené, R. E. Schechter, D. Bainbridge,
R. M. Halligan, M. F. Jager and M. Kolasa. Another group of the
specialised literature used encompasses the works analysing protection
against unfair competition. This category includes the
studies of Lithuanian authors V. Mizaras, M. Jakutavicius,
J. Truskaité-Paskeviciené, A. MatkevicCius, and some of the foreign
authors such as F. Henning-Bodewig, A. K. Sanders, F. Dessemontet,
C.R. McManis, R.W.deVrey and D.J. Friedman. Finally, the
literature used for the research also includes the works examining
issues of civil liability, the damage to be redressed, and determination
of such damage. The following authors are to be attributed to this
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group of specialised literature: D. Slottje, J. Edelman, N. B. Gultta,
P. Goulding, V. Milutinovi¢ as well as other Lithuanian and foreign
authors. In order to comprehensively elaborate on the object of the
research, the thesis also relies on the studies of Lithuanian and foreign
authors concerning other institutes and areas of law.

Case law. The dissertation mostly relies on the case law of
Lithuanian courts concerning application of civil liability for unlawful
disclosure, use of a trade secret and/or actions of unfair competition
occurring as unlawful disclosure, use or acquisition of a trade secret.
In addition, explications and views of foreign courts as to the legal
protection of trade secrets, protection of fair competition, and redress
for the damage inflicted by actions infringing this protection have also
been analysed. The dissertation also contains quotes of the
jurisprudence of the Court of Justice of the European Union offering
explanations relevant for the research.

7. STRUCTURE OF THE DISSERTATION

In addition to the introduction, conclusions and suggestions, the
dissertation consists of five main parts subdivided into smaller sections
depending on the aspects analysed.

The first part of the thesis (“The legal protection of trade
secrets”) contains the analysis of the criteria for a trade secret, theories
of the legal protection of a trade secret, objects of the legal protection
of a trade secret, and aspects of novelty and uniqueness of the
information constituting a trade secret. This part also examines the
issues of distinguishing between the trade secret and confidential
information, abilities and experience of employees. The first part of
the dissertation also discusses exceptions from the legal protection of
a trade secret, and cases of abuse of the legal protection of trade
secrets. In addition, it defines the person who can be granted the right
to the legal protection of a trade secret. This part of the thesis also
offers an assessment whether the process of digitalization is
influencing the legal protection of trade secrets.
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The second part of the thesis (“Obligation to maintain secrecy
with respect to a trade secret”) reveals the nature, origin and content of
the obligation to keep a trade secret confidential. This part also
examines the issues of duration of the obligation to maintain secrecy
with respect to a trade secret, and its scope in terms of the territory and
market.

The third part of the dissertation (‘“Protection against unfair
competition occurring as unlawful disclosure, use, public disclosure or
acquisition of a trade secret”) is dedicated to identifying the aims of
the institute of protection against unfair competition. The part in
guestion discusses ensuring of protection against unfair competition in
the international and national sources of law. The third part of the
thesis also reveals the content of the prohibition of unfair competition
by unlawfully disclosing, using, public disclosing or acquiring a trade
secret, including the assessment of the competitive relationship
between the injured person and the undertaking having engaged in
unfair competition. The part concerned also offers an analysis of the
interrelation between the institutes of the legal protection of a trade
secret and the protection against unfair competition.

The fourth part of the dissertation (“Conditions of civil liability
for actions of unfair competition occurring as unlawful disclosure, use,
public disclosure or acquisition of a trade secret”) is dedicated to the
presentation and analysis of the problematic issues concerning
application of civil liability for the damage caused by the said unfair
competition actions. A special focus is on the unlawful actions and
damage as well as determining of such damage based on different
forms of redress, and the interrelation between those forms.

The fifth part of the thesis (“Subjects of application of civil
liability””) analyses what subjects can be held liable for the damage
inflicted on the injured person by the actions of unfair competition
examined in the dissertation.

The thesis is concluded with the findings summarising the
research of the main parts in view of the aims and objectives
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formulated in the research. The part of conclusions also contains
suggestions to the legislator on updating of the legal regulation.

8. CONCLUSIONS AND PROPOSALS

1. Taking into consideration the legal regulation, the points of

view of case law and legal doctrine, it is evident that the
obligation of secrecy of the persons whom the trade secret
holder entrusts with the information constituting the trade secret
primarily arises out of the law where such obligation is
expressis verbis set forth by the legal acts or where, based on
the criterion of bonus pater familias, such obligation may be
determined by the nature of the information entrusted to the
person. The important thing is that when the information
constituting the trade secret is entrusted to the person, it should
be identified as such, or it should be obvious to that person, in
view of the existing circumstances, that the information
entrusted constitutes the trade secret. The person’s obligation to
keep the trade secret confidential may also be established by an
agreement between the person and the trade secret holder, and
in such case this duty inter alia becomes a contractual
obligation.
Where the trade secret holder and the person to whom the trade
secret is entrusted are associated by a relationship of trust as
well as the duty of loyalty towards the trade secret holder and
the obligation to avoid conflicts of interest, the obligation of
secrecy with respect to the trade secret may be considered a
fiduciary duty.

2. The obligation to keep a trade secret confidential should be
evaluated in the broad sense as encompassing an obligation to
abstain from making it public, disclosing or using the trade
secret not only in that particular territory or market where the
trade secret holder operates, but also in other territories as well
as the secondary markets of goods or services related to
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activities of the trade secret holder. In some cases, the obligation
of secrecy with respect to the trade secret may be regarded as
including the obligation to notify the trade secret holder of an
observed infringement of the legal protection of the trade secret.
Institutes of the legal protection of trade secrets and the
protection against unfair competition are independent, but do
not conflict with each other. Due to a particularly wide scope of
application of the institute of legal protection of trade secrets
and the characteristics qualifying actions of unfair competition
as such, the actions of unfair competition analysed in the thesis
may be considered a special tort, and the legal provisions setting
out protection against unfair competition may be regarded as
special legal rules (Lat. lex specialis) with respect to the legal
rules governing the legal protection of trade secrets.
Nevertheless, it is possible to assess the (un)lawfulness of the
same actions committed with the trade secret of another
undertaking both in terms of legal rules establishing the legal
protection of trade secrets and those stipulating the protection
against unfair competition actions.

Not just any actions of unlawful disclosure, use, public
disclosure or acquisition of a trade secret can be regarded as
actions of unfair competition. The commercial conduct of
unlawful use, disclosure, public disclosure or acquisition of
another undertaking’s trade secret without the consent of the
lawful trade secret holder may be considered unfair competition
actions where the manner of such conduct is inconsistent with
fair competition, or where the consequences of such
commercial conduct determine a violation of fair competition.
To define the latter characteristics of unfair competition actions,
the criteria qualifying the actions of unfair competition as such
are set out in Article 15(1)(3) of the Law on Competition, i.e.
committing of unlawful actions: (i) with the purpose of
competing, where competition is understood both as actual
actions of competing and the actions of preparing for or starting
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of competition; (ii) seeking self-benefit or a benefit for another

undertaking; or (iii) inflicting damage on the lawful trade secret

holder where such damage is understood as pecuniary losses or
undermining of the undertaking’s abilities to compete.

The damage to be compensated to the person injured by the

unfair competition actions analysed in the thesis may be

determined based on different forms of redress the application
of which may depend on the nature and consequences of the
unlawful actions committed with respect to the trade secret:

5.1. the damage to be compensated to the injured person may
be determined based on the net lost profit which is to be
defined as a pecuniary benefit lost due to decrease in sales
of goods or services and/or reduction of the price for the
products or services;

5.2. the benefit received by the infringer from unlawful actions
may be awarded to the injured person as the damage to be
compensated where the benefit from unlawful actions is to
be defined both as the net benefit actually received by the
infringer from the sale of goods or services associated with
the actions of unfair competition, and other benefit
received by the person having committed unlawful actions
with the trade secret, namely the savings of operating
expenses, other costs, or the decrease of the infringer’s
pecuniary losses (operating loss);

5.3. in view of the fact that the benefit received by the infringer
from the actions of unfair competition may exceed the
pecuniary losses of the injured person, a possibility to
recognise restitutionary damages in Lithuanian law as the
form of indemnifiable damage caused by the actions of
unfair competition discussed in the thesis should be
considered;

5.4. where the unfair competition actions occur as unlawful use
of the trade secret of another undertaking, the damage to
be compensated may be determined based on the licence
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fee (royalty) which would have been payable by the
infringer for an authorisation to use the trade secret
lawfully, although the practical applicability and validity
of such form of redress is doubtful taking into account both
the nature of a trade secret as non-public protected
information granting a competitive advantage and the
potential failure to meet the aims of civil liability
application;

5.5. the damage caused by unfair competition actions may also
be determined based on the costs incurred in creating and
improvement of the trade secret where unlawful actions are
manifested by public disclosure of the trade secret, or
where the unlawful actions occur as the use, disclosure or
acquisition of the trade secret having a potential
commercial (economic) value, by also undermining or
denying the possibilities of the lawful trade secret holder
to benefit from the first mover advantage in the market;

5.6. the costs related to mitigation of negative effects of the
unlawful actions and/or determining of the damage as well
as non-pecuniary damage should also be compensated to
the person injured by the actions of unfair competition.

Having considered the points of view of the legal doctrine and

case law as well as the legal regulation, it may be concluded that

civil liability for the damage caused by unfair competition
actions occurring as unlawful disclosure, use, public disclosure
or acquisition of a trade secret may be applied not only to the
undertaking which engaged in unfair competition, but to other
persons as well. Civil liability for the damage caused by actions
of unfair competition may also apply to: (i) the person (to the
current or former employee of the trade secret holder, to the
trade secret holder’s counterparty or shareholder who were
entrusted with the trade secret) having unlawfully disclosed the
trade secret to the undertaking which engaged in unfair
competition; and (ii) other persons having contributed to the
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actions of unfair competition, or hiding behind the undertaking
which engaged in unfair competition in order to avoid civil
liability.

In view of the issues examined in the thesis, Article 16 (1) of the Law
on Competition governing the potential legal remedies available to the
person injured by unfair competition actions, the following might be
suggested:

(i)  providing for a possibility to determine the damage sustained
by the person injured by unfair competition occurring as
unlawful use of the trade secret based on the licence
fee (royalty) which would have been payable by the infringer
for an authorisation to use the trade secret of another
undertaking lawfully;

(if)  setting forth the right to claim non-pecuniary damages for the
person injured by unfair competition actions analysed in the
thesis.

Supplementing the provisions of Article 16(1) of the Law on
Competition as proposed above would make the legal regulation stated
in Article 16(1) of the Law on Competition and Article 8 of the Law
on Legal Protection of Trade Secrets uniform, ensuring a
comprehensive defence of infringed pecuniary and non-pecuniary
interests of the injured person.
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12. CIVILINE ATSAKOMYBE UZ NESAZININGOS
KONKURENCIJOS, PASIREISKIANCIOS NETEISETU
KOMERCINES PASLAPTIES ATSKLEIDIMU,
NAUDOJIMU, PAVIESINIMU AR GAVIMU, VEIKSMAIS
PADARYTA ZALA (REZIUME LIETUVIU KALBA)

12.1. Temos aktualumas ir problematika

Rinkos ekonomikoje wuztikrinama 1ikio subjekty tarpusavio
konkurencijos laisvé. Visgi tam tikrais atvejais tiking komercing
veiklg vykdantys subjektai, nenorédami pralaiméti konkurencinés
kovos arba siekdami j §ia konkurencing kova jsitraukti, pasirenka
tokius konkuravimo budus ir priemones, kurie néra suderinami su
sazininga verslo praktika ir (ar) gali iSkreipti konkurencija rinkoje. Be
abejonés, tokiy budy ir priemoniy pasirinkimas salygoja tam tikrus
neigiamus padarinius, kuriuos gali patirti tiek konkrecioje rinkoje
veikiantys tkio subjektai, tiek kiti su tkio subjekty dalyvavimu
rinkoje susij¢ asmenys.

D¢l §iy priezasCiy teisiniu reglamentavimu yra draudziami
veiksmai, kurie néra suderinami su sgzininga verslo praktika bei
iSkreipia konkurencija rinkoje, t. y. draudziama nesgZininga
konkurencija. Apsauga nuo nesgziningos konkurencijos uZtikrinama
tiek tarptautiniu, tiek nacionaliniu lygmeniu.

Analizuojant  Lietuvos Respublikos teisés nuostatas,
paminétina, jog Lietuvos Respublikos Konstitucijos®® 48 straipsnio
1 dalies nuostatomis garantuojama kiekvieno Zmogaus laisvé
pasirinkti darba bei versla, t. y. jog kiekvienas asmuo pats sprendZia,
kokig veiklg pasirinkti. Taciau atkreiptinas démesys | Lietuvos
Respublikos Konstitucijos 46 straipsnio 4 dalyje jtvirtinta draudima
monopolizuoti gamybg ir rinka bei imperatyva, jog turi buti saugoma
saziningos konkurencijos laisvé. Si konstituciné norma reiskia ne ka

% Lietuvos Respublikos Konstitucija. Valstybés Zinios, 1992, Nr. 33-1014.
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kita, kaip tik tai, jog nesgziningos konkurencijos veiksmai néra
priimtini teisiniu pozitriu ir privalo biiti draudziami.

Konkurencijos jstatymo*® 15 bei 16 straipsniuose jtvirtintas
draudimas atlikti nesaziningos konkurencijos veiksmus ir nustatyti
galimi pazeisty teisiy gynimo biidai. Apsaugos nuo nesaziningos
konkurencijos veiksmy reglamentavimas Lietuvos teis¢je apsiriboja i$
esmes vien Siais dviem Konkurencijos jstatymo straipsniais. Todeél
esminé apsaugos nuo nesaziningos konkurencijos ir i$ Sio instituto
kylan¢iy nesgziningos konkurencijos veiksmy draudimy, dél tokiy
neteiséty veiksmy galinéiy kilti pasekmiy plétojimo perspektyva yra
palikta Lietuvos teismy praktikai ir, Zinoma, teisés doktrinai.

Vieni 1§ nesaziningos konkurencijos veiksmy, kurie
draudziami, yra Konkurencijos jstatymo 15 straipsnio 1 dalies
3 punkte numatytas draudimas naudoti, perduoti, skelbti kito tikio
subjekto komercing paslaptj be Sio subjekto sutikimo, taip pat gauti
tokig informacija i§ asmeny, neturiniy teisés Sios informacijos

40 Lietuvos Respublikos konkurencijos jstatymas (su pakeitimais ir
papildymais). Valstybés Zinios, 1999, Nr. 30-856.
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perduoti, turint tikslg konkuruoti, siekiant naudos sau arba padarant
7alg kitam tkio subjektui®’.

Tiesa, komerciniy paslapCiy teising apsaugg numato ne tik
Konkurencijos jstatymo 15 straipsnio 1 dalies 3 punkto teisés normos,
tatiau ir KPTAJ*, kuris buvo priimtas jgyvendinant komerciniy
paslap¢iy apsauga Europos Sajungos lygmeniu harmonizuojancia
Direktyvag®. Be to, CK* 1.116 straipsnio 1 ir 2 dalimis taip pat
apibréziama, kokia informacija gali arba negali biiti laikoma
komercine paslaptimi.

Ukinés komercinés veiklos tikslas — pelno siekimas, o $iam
tikslui pasiekti tkio subjektai daznai atlieka finansines, laiko,
organizacines ir kitokio pobudzio investicijas, tikédamiesi ateityje
gauti atitinkama Siy investicijy salygota graza. Todél Sios investicijos

4 Disertacinio tyrimo metu atlikus Lietuvos teismy praktikos analize,
pastebétina, jog bitent Sie nesaziningos konkurencijos veiksmai, susije su
neteisétu komercinés paslapties atskleidimu ir naudojimu, yra daznai
pasitaikantys praktikoje. Tokiy neteiséty veiksmy faktiné situacija neretai
susideda i§ to, kad esamas ar buves tikio subjekto darbuotojas atskleidzia
darbdavio komercing paslaptj konkuruojan¢iam tikio subjektui (darbuotojo
jsteigtam juridiniam asmeniui arba naujam darbdaviui), o konkuruojantis
tkio subjektas S$ia komercine paslaptimi pasinaudoja savo veikloje.
Dazniausiai yra atskleidziama komercing paslaptj sudaranti informacija apie
kito dikio subjekto klientus, kainodara, produkcijos gamyba, paslaugy teikima
ar tiekéjus. Tokios informacijos atskleidimo ir pasinaudojimo ja
konkuruojant pasekmé: wkio subjektas, neteisétai gaves, pasinaudojes
komercine paslaptimi, i§ komercinés paslapties savininko pervilioja jo klienta
ar klientus. Dél kliento (-y) praradimo teisétas komercinés paslapties
turétojas patiria atitinkamus praradimus, uz kuriuos yra atsakingi ir privalo
atlyginti neteisétus veiksmus su komercine paslaptimi atlik¢ asmenys.

“2 Lietuvos Respublikos komerciniy paslapéiy teisinés apsaugos jstatymas (su
pakeitimais ir papildymais). Teisés akty registras, 2018, Nr. 7477.

432016 m. birzelio 8 d. Europos Parlamento ir Tarybos direktyva (ES)
2016/943 ,dél neatskleistos praktinés patirties ir verslo informacijos
(komerciniy paslapCiy) apsaugos nuo neteiséto jy gavimo, naudojimo ir
atskleidimo®. Oficialus leidinys, 2016, Nr. L 157, p. 1-18.

4 Lietuvos Respublikos civilinis kodeksas (su pakeitimais ir papildymais).
Valstybés zinios, 2000, Nr. 74-2262.
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ir jy déka sukurtos komercinés paslaptys verslui turi ypatinga vertg,
kas placiai pripazjstama tiek teisés doktrinoje, tiek ir teismy praktikoje.
Komercinés paslaptys yra vienas i§ dazniausiai jmoniy naudojamy
intelektinés kiirybos ir novatoriSkos praktinés patirties apsaugos
bidy®. Lietuvos Auks¢iausiojo Teismo praktikoje pripazjstama, jog
komercinés paslaptys, kaip pramoninés nuosavybés objektas, yra
svarbi konkuravimo rinkoje priemoné®®. Be to, kaip pabréziama teisés
doktrinoje, komercinés paslaptys laikytinos nematerialiuoju
komercinés paslapties turétojo turtu®.

Komerciniy paslapcCiy teising apsaugg jtvirtinanciomis teisés
normomis ir apsaugos nuo nesaziningos konkurencijos institutu yra
ginamos minétos tikio subjekty investicijos bei pagrjsti likesciai dél
§iy investicijy gauti tam tikra nauda. Sie aspektai patvirtina vieno i§
Konkurencijos jstatymo 16 straipsnio 1 dalyje numatyto nuo
nesaziningos konkurencijos veiksmy nukentéjusio asmens gynybos
budo - zalos atlyginimo - svarba tiek teisiniu, tiek ekonominiu
atzvilgiu. Bitent Sis gynybos biidas uztikrina galimybe grazinti nuo
nesaziningos konkurencijos veiksmy, pasireiskianc¢iy neteisétu
komercinés paslapties atskleidimu, naudojimu, pavieSinimu ir (ar)
gavimu, nukentéjusj asmenj j tokig padétj, kuri bity buvusi, jei nebiity
atlikti nesgziningos konkurencijos veiksmai. Sis gynybos biidas taip
pat uztikrina, jog neteisétus veiksmus su kito tikio subjekto komercine
paslaptimi atlik¢ asmenys atsakyty uz atliktus pazeidimus bei
nepasipelnyty i$ atlikty teisés pazeidimy.

45 Direktyvos preambulés 3 konstatuojamoji dalis.

46 Lietuvos Auks¢iausiojo Teismo Civiliniy byly skyriaus teiséjy kolegija.
2014 m. spalio 27 d. nutartis civilinéje byloje Nr. 3K-3-447/2014; Lietuvos
Auksciausiojo Teismo Civiliniy byly skyriaus teiséjy kolegija. 2015 m. liepos
3d. nutartis civilinéje byloje Nr. 3K-3-421-695/2015; Lietuvos
Auksciausiojo Teismo Civiliniy byly skyriaus iSpléstiné teiséjy kolegija.
2018 m. spalio 25 d. nutartis civilinéje byloje Nr. e3K-7-238-378/2018.

4 HALLIGAN, R. M., et al. Trade Secret Asset Management 2018.
Blumingtonas: Weyand Associates Inc., 2018, p. 2.
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IS pirmo zvilgsnio atrodyty, kad paminéto nesgziningos
konkurencijos veiksmais paZeisty teisiy ir teiséty interesy gynybos
btido taikymas, vadovaujantis CK XXII skyriuje numatytomis civiling
atsakomybe reglamentuojan¢iomis nuostatomis, yra jprastas ir
nesudétingas. Vis délto, neteiséty veiksmy (neteiséto komercinés
paslapties atskleidimo, naudojimo, pavieSinimo ar gavimo ir paminéty
nesaziningos konkurencijos veiksmy) bei zalos atlyginimo prievolés
teisiniy santykiy specifika lemia tai, kad, sprendziant dél galimybés
taikyti aptariama gynybos buda, yra susiduriama su toliau nurodomais
probleminiais aspektais ir sunkumais tiek dél tinkamo neteiséty
veiksmy kvalifikavimo ir nustatymo, tiek ir dél to, kaip turéty buti
nustatoma nukentéjusiam asmeniui atlygintina zala.

Kadangi paminéti nesgziningos konkurencijos veiksmai yra
susije ne su bet kokio objekto ar informacijos, o su komercinés
paslapties neteisétu atskleidimu, naudojimu, pavieSinimu ar gavimu,
pirminés svarbos klausimu tampa tai, kokiai bei kokios apimties
informacijai gali buti suteikiama komerciniy paslapéiy teisiné
apsauga. Be to, svarbu ir tai, koks yra pareigos saugoti komercing
paslapt] teisinis pobudis ir turinys, bei, ar §ig pareiga galima laikyti
fiduciarine pareiga. Mokslinés analizés taip pat reikalauja tai, kaip
komerciniy paslapCiy apsaugai turéty biiti taikomas apsaugos nuo
nesaziningos konkurencijos veiksmy institutas bei ar Konkurencijos
jstatymo 15 straipsnio 1 dalies 3 punkte jtvirtinta nesaziningos
konkurencijos veiksmy draudimg galima laikyti pakankamai aiskiu
siekiant uztikrinti tinkama paminétos teisés normos taikyma.

Be to, atsizvelgiant j Siy dieny tendencijas, yra reikSminga
jvertinti, ar skaitmenizacijos procesas daro jtakg komerciniy paslap¢iy
teisinei apsaugai ir kaip §i jtaka gali pasireiksti.

Pagaliau, taikant civiling atsakomybe uZz disertacijoje
analizuojamais nesgziningos konkurencijos veiksmais padaryta zala,
vienas sudétingiausiy probleminiy aspekty yra nukentéjusiam
asmeniui atlygintinos zalos dydis.

Rengiant §ig disertacijg analizuota teisés doktrina ir teismy
praktika pagrindzia sekancius probleminius klausimus, lemiancius
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nukentéjusiam asmeniui atlygintinos Zalos nustatymo sudétinguma.
Analizuojamas deliktas yra susijes su iikio subjekty konkurencija
konkrecioje rinkoje, rinkos dinamika, d¢l ko daZznai néra aisku, kokia
turéty buti atlygintinos Zalos apimtis, kad nukentéjusio asmens padétis
bty atstatyta | padeéti, kuri buty nesant teisés pazeidimo. Todél
esminiais klausimais tampa tai, kokia zalg gali tekti atlyginti nuo
nesgziningos konkurencijos veiksmy nukentéjusiam asmeniui bei kaip
Sie nuostoliai gali ir turéty buti nustatomi. Svarbu ir tai, ar Lietuvos
teiséje nusistovéjusios Zalos atlyginimo taisyklés atkuria nukentéjusio
asmens padét] i tokia, kuri blity nesant pazeidimo. Reik§minga ir tai,
ar nuo nesgziningos konkurencijos veiksmy nukentéjes asmuo turi
teis¢ reikalauti atlyginti jo patirta neturting zala, nors Konkurencijos
jstatyme tokios Zalos atlyginimo galimybé expressis verbis néra
jtvirtinta.

Be to, neteisétu komercinés paslapties atskleidimu, naudojimu,
pavieSinimu ar gavimu sukelta Zala gali buti atlyginama keliomis
formomis: reikalaujant priteisti nukentéjusio asmens negauta pelna,
reikalaujant priteisti pazeidéjo i§ nesaziningos konkurencijos veiksmy
gautg nauda. KPTA] 8 straipsnio 3 dalies nuostatomis taip pat
jtvirtinta galimybé nukentéjusiam asmeniui i§ neteisétus veiksmus
atlikusio asmens reikalauti atlyginimo, kuris turéjo buti sumokétas,
jeigu buty teisétai naudota komerciné paslaptis. UZsienio teiséje taip
pat numatoma galimybé priteisti restitucinius nuostolius.

Egzistuojant paminéty zalos atlyginimo formy jvairovei, kyla
probleminiy klausimy dél to, koks yra $iy skirtingy zalos atlyginimo
formy tarpusavio santykis bei ar yra galima skirtingas zalos
atlyginimo formas taikyti kartu. Taip pat svarbu, ar taikant atitinkama
zalos atlyginimo formg bus uZztikrinta, kad nukentéjes asmuo biity
grazintas | tokig padétj, kuri bity nesant teisés pazeidimo. Pagaliau,
ar, pagal Lietuvos teis¢, buty galima nukentéjusiam asmeniui
atlyginting Zalg priteisti kaip restitucinius nuostolius.

Nurodyti probleminiai aspektai tiek dél tinkamo neteiséty
veiksmy kvalifikavimo, tiek dél atlygintinos Zalos nustatymo
sudétingumo, skirtingy zalos atlyginimo formy taikymo galimybés,
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restituciniy nuostoliy priteisimo lemia tai, kad yra bitina detaliai

analizuoti klausimus, susijusius su civilinés atsakomybés taikymu uz

nesaziningos konkurencijos, pasireiskiancios neteisétu komercinés
paslapties atskleidimu, naudojimu, pavieSinimu ar gavimu, veiksmus.

Paminéty probleminiy klausimy detaliai neatskleidzia nei CK,

KPTAI, Konkurencijos jstatymo 15 ar 16 straipsniai, nei Direktyva ar

komerciniy paslapCiy teising apsaugg, apsaugg nuo nesaziningos

konkurencijos nustatantys tarptautiniai teisés aktai.

Disertacijoje  nagrin¢jama tema ir aukS$Ciau nurodyti
probleminiai klausimai tampa vis aktualesni tiek ekonomine, tiek
teisine prasme. Sis tyrimas yra aktualus ir svarbus uztikrinant tinkama
komerciniy paslap¢iy teisinés apsaugos ir apsaugos nuo nesaziningos
konkurencijos instituty aidkinima ir taikyma. Sj aktualumg, mazy
maziausiai, pagrindzia tai, kad:

(i)  komercing verte turintys duomenys, galintys sudaryti komercing
paslaptj, tampa vis svarbesniu turtu verslo subjekty tkinéje
komercinéje veikloje ir didéjancioje konkurencijoje, kurioje
pasitaiko ir nesaziningos tkinés komercinés veiklos apraisky.
Ta patvirtina ir pastaruoju metu Lietuvoje vis didéjantis byly,
kuriose reiSkiami reikalavimai dél neteisétu komercinés
paslapties atskleidimu, naudojimu ir (ar) disertacijoje
analizuojamais  nesaziningos  konkurencijos  veiksmais
padarytos zalos atlyginimo, skaicius;

(if)  ekonomikos procesai tampa vis labiau priklausomi nuo naujy,
ganétinai sudétingy technologijy naudojimo, pagrjsty naujomis
ir originaliomis idéjomis, technikomis ir procesais®,
Ekonomikos moksle pabréziama, jog ekonominé jtaka ir nauda

48 ALIKHAN, S., MASHELKAR, R. Intellectual Property and Competitive
Strategies in the 21st Century. Alfenas: Kluwer Law International BV, 2009,
p. 3.
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(iii)

(iv)

(v)

(vi)

priklauso nuo to, kas valdo atitinkamg informacija bei kokio
dydzio pelng gali duoti atitinkamos informacijos naudojimas*’;
poreikis skatinti inovacijas, versluma ir Ziniomis pagrista
ekonomika lemia tai, jog komerciniy paslapCiy apsauga ir
apsauga nuo nesaziningos konkurencijos tampa vis aktualesnés.
Tuo tarpu, kaip pripaZjstama teisés moksle, be apsaugos
mechanizmy, asmenys turéty maziau paskatinimo kurti
inovacijas®;

vis dazniau pabréziama komerciniy paslapciy svarba ne tik jy
turétojams, tadiau ir pacioms valstybéms, jy ekonomikai®.
Komerciniy paslapéiy teisinés apsaugos reglamentavimas
tampa ne vien valstybiy nacionalinio reglamentavimo klausimu;
Europos Sajungos lygmeniu atsirandantis harmonizuotas
reglamentavimas dél Direktyvoje jtvirtinty gairiy komerciniy
paslapciy teisinés apsaugos klausimais taip pat pagrindzia Sio
tyrimo metu kelty klausimy aktualuma. Ypac atsizvelgiant j tai,
jog pacioje Direktyvoje pabréziama, kad butina numatyti
adekvacia kompensacija komercinés paslapties turétojui uz dél
neteiséty veiksmy patirtg zalg®?;

pagaliau, Sio tyrimo aktualumg pagrindzia ir pastaruoju metu
Lietuvos Auksc¢iausiojo Teismo skiriamas vis didesnis démesys
teismy praktikos dél komerciniy paslapcCiy teisinés apsaugos ir

49 BUIGUES, P., et al. Competitiveness and the Value of Intangible Assets.
Cheltenhamas: Edward Elgar Publishing, 2000, p. 47.

% KALLAY, D. The Law and Economics of Antitrust and Intellectual
Property: An Austrian Approach. Celtenhamas: Edward Elgar Publishing
Inc., 2004, p. 60.

51 CLARKSON, W. Trade Secrets: Theft Issues, Legal Protections and
Industry Perspectives. Niujorkas: Nova Science Publishers, 2015, p. 18, 20.
%2 Direktyvos preambulés 30 konstatuojamoji dalis.
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apsaugos nuo nesgziningos  konkurencijos  veiksmy

formavimui®.

Atsizvelgiant | paminétas aplinkybes ir vis did¢jancia
komerciniy paslap€iy, saziningos konkurencijos apsaugos svarba,
autoriaus nuomone, teisés mokslas neturéty likti nuoSalyje,
komerciniy paslap€iy, saziningos konkurencijos apsaugos bei
civilinés atsakomybés klausimus palickant spresti vien teismy
praktikai. Juolab, kad tik iSsami moksliné paminéty probleminiy
aspekty analizé gali ne tik pateikti atsakymus j §io tyrimo metu iskeltus
klausimus, taciau uztikrinti visapusiska jy jvertinima, jskaitant ir
lyginamuoju aspektu, kartu kvestionuojant tam tikras teismy praktikos
pozicijas ar pasitilant galimas alternatyvas.

12.2. Tyrimo objektas. Tyrimo tikslai ir uzdaviniai

Sios disertacijos tyrimo objektu yra komercing paslaptj sudaranios
informacijos teisinés apsaugos, nesgziningos konkurencijos veiksmuy,
pasireiSkianCiy neteisétu komercinés paslapties atskleidimu,
naudojimu, pavieSinimu ar gavimu, draudimo, bei atlygintinos Zalos
nustatymo problematika. Autorius analizuoja komercinés paslapties
apsaugos ir, atitinkamai, pareigos saugoti komercine paslaptj teorijas,
aiSkinantis pareigos saugoti komercing paslaptj pobiidj bei turinj. Taip
pat aptariama, kokiai informacijai gali biiti suteikiama komerciniy
paslapCiy teisiné apsauga. Be to, vertinama, ar skaitmenizacijos
procesas daro jtaka komerciniy paslapciy teisinei apsaugai.
Disertacijoje analizuojama, kaip turéty biiti taikomas apsaugos
nuo nesgziningos konkurencijos institutas, kokie yra Sio instituto

%8 Lietuvos Auks¢iausiajame Teisme buvo nagrinétas toliau nurodomas
civiliniy byly dél neteisétu komercinés paslapties atskleidimu, naudojimu
ir (ar) nesaziningos konkurencijos, pasinaudojant kito tkio subjekto
komercine paslaptimi, veiksmais padarytos Zzalos atlyginimo skaicius:
(i) 2000-2005 m. 1 civiliné byla: (ii) 2006-2010 m. 2 civilinés bylos;
(iii) 2011-2015 m. 11 civiliniy byly; (iv) 2016-2019 m. 13 civiliniy byly.

46



tikslai ir koks yra draudimo nesgziningai konkuruoti turinys.
Disertacijoje aptariamas komercinés paslapties teisinés apsaugos
instituto ir apsaugos nuo nesaziningos konkurencijos instituto
santykis.

Tyrimo metu analizuojamos civilinés atsakomybés taikymo uz
nesaziningos konkurencijos, pasireiskiancios neteisétu komercinés
paslapties atskleidimu, naudojimu, pavie$inimu ar gavimu, veiksmais
padaryta Zala salygos. Ypatingas démesys disertacijoje yra skiriamas
neteisétiems veiksmams bei nukentéjusiam asmeniui atlygintinos
zalos nustatymui, skirtingy Zalos atlyginimo formy santykiui. Be to,
jvertinama, kokiems subjektams gali buti taikoma civiliné atsakomybé
uz paminétais nesgziningos konkurencijos veiksmais padaryta Zala.

Pasirinkimg  disertacijoje = neapsiriboti  vien  civilinés
atsakomybés uz nesaziningos konkurencijos veiksmais padaryta zalg
taikymo analize, taciau taip pat nagrinéti komerciniy paslapciy teising
apsauga, pareiga saugoti komercines paslaptis bei analizuoti
komerciniy paslapéiy teisinés apsaugos ir apsaugos nuo nesaziningos
konkurencijos instituty santykj lémé keletas priezasciy. Pirma,
disertacijoje analizuotas deliktas - nesaziningos konkurencijos,
pasireiskiancios neteisétu komercinés paslapties atskleidimu,
naudojimu, pavie$inimu ar gavimu, veiksmai - yra susij¢s su specifiniu
objektu - komercine paslaptimi. Dél Sios priezasties reikalinga
analizuoti klausimus dél komerciniy paslapciy teisinés apsaugos bei
Sio instituto santykio su nesaziningos konkurencijos veiksmy
draudimu. Antra, praktikoje daznai civiliné atsakomybé uz
nesaziningos konkurencijos veiksmais nukentéjusiam asmeniui
padaryta zalg taikytina ne tik nesgziningai konkuravusiam tkio
subjektui, taciau ir asmeniui, pazeidusiam pareiga saugoti komercines
paslaptis. Tai lémé butinybe analizuoti klausimus, susijusius su
pareigos saugoti komercing paslapt] pobudziu, kilme, turiniu bei
galiojimu. Pagaliau, autoriaus jsitikinimu, klausimy, susijusiy su
komerciniy paslapéiy teisine apsauga bei pareiga saugoti komercing
paslaptj, analizé neabejotinai reikSminga teisingam civilinés
atsakomybés pritaikomumui, nustatant neteisétus veiksmus.
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Pazymétina, jog tyrimo objektas neapima baudziamosios
atsakomybés taikymo ar galimy kity neigiamy padariniy darbo teisés
prasme (darbo sutarties nutraukimo dél nustatyto darbo pareigy
pazeidimo), susijusiy su neteisétu komercinés paslapties atskleidimu,
naudojimu, pavieSinimu ar gavimu. Pasirinkimg koncentruotis |
civilinés atsakomybés aspektus lémé tai, kad nuo nesaziningos
konkurencijos veiksmy nukentéjes asmuo, pirmiausia, yra
suinteresuotas kompensuoti jo patirtus turtinius praradimus. Tuo tarpu
baudziamosios atsakomybés taikymas laikytinas ultima ratio
priemone, labiau orientuota j neteisétus veiksmus atlikusio asmens
nubaudima, taikant valstybés prievartos priemones. Kalbant apie
neigiamus padarinius darbo teisés prasme, pasirinkimg atsiriboti nuo
$iy neigiamy padariniy analizés 1émé taip pat ir tai, kad dazniausiai
darbuotojas komercing paslaptj atskleidzia ir (ar) naudoja jau po darbo
santykiy su komercinés paslapties turétoju (darbdaviu) pasibaigimo.
Tiesa, tyrimo metu tam tikra apimtimi analizuojama darbuotojo
pareiga saugoti komercing paslapt], jos teisinis pobiidis bei civilinés
atsakomybés uz Sios pareigos pazeidimag taikymo aspektai.

Tyrime taip pat neaptariami ir neanalizuojami Kkiti
KPTAJ 7 straipsnio 1 dalies 1 - 6 punktuose ir Konkurencijos jstatymo
16 straipsnio 1 dalies 1, 3 ir 4 punktuose numatyti komercinés
paslapties turétojo teisiy gynimo budai, kuriuos galima taikyti
neteiséto komercinés paslapties atskleidimo, gavimo, naudojimo,
pavieSinimo ir (ar) disertacijoje = analizuojamy nesaZiningos
konkurencijos veiksmy atvejais. Siy kity galimy gynybos biidy analizé
reikalauty kokybiskai atskiros teisinés analizés ir tyrimo, kuri nebiity
susijusi su civilinés atsakomybés taikymo problemomis.

Atsizvelgiant | nurodyta problematika bei tyrimo objekta,
disertacinio tyrimo tikslas - atskleisti, kokioms salygoms esant ir
kokiai informacijai gali bati taikoma komercinés paslapties teisiné
apsauga, bei pareigos saugoti komercing paslapt] pobudj, taip pat
atskleisti nesgziningos konkurencijos, pasireiskian¢ios neteisétu
komercinés paslapties atskleidimu, naudojimu, pavieSinimu ar
gavimu, draudimo turinj bei iSanalizuoti civilinés atsakomybés uz
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paminétus  nesgZziningos  konkurencijos  veiksmus  taikymo

problematika, apibréziant nukentéjusiam asmeniui atlyginting zala, bei

iSanalizuojant skirtingy galimy Zzalos atlyginimo formy tarpusavio
santykj.

Siekiant paminéto disertacinio tyrimo tikslo iSkelti $ie
uzdaviniai:

(i)  iSanalizuoti komercinés paslapties teisinés apsaugos teorijas bei
atskleisti komercinés paslapties teisinés apsaugos objekta, kartu
jvertinant komercinés paslapties teisinés apsaugos iSimtis;

(i)  nustatyti pareigos saugoti komercing paslapti pobudj, kilme,
turinj bei apibrézti pareigos saugoti komercing paslapti
galiojimg laiko, teritorijos ir rinkos atzvilgiu;

(iii) jvertinti, ar skaitmenizacijos procesas daro jtakg komerciniy
paslapciy teisinei apsaugai;

(iv) jvertinti nesaziningos konkurencijos, pasireiskian¢ios neteisétu
komercinés paslapties atskleidimu, naudojimu, pavieSinimu ar
gavimu, draudimo turinj, §io draudimo taikymo tikslus bei tai,
ar aiskiai Sis draudimas yra jtvirtintas Konkurencijos jstatymo
15 straipsnio 1 dalies 3 punkto teisés normomis;

(v) iSanalizuoti civilinés atsakomybés uz  analizuojamais
nesaziningos konkurencijos veiksmais padaryta zalg taikymo
salygas;

(vi) nustatyti, kokig zalg nukentéjusiam asmeniui gali tekti atlyginti,
kartu jvertinant galimas skirtingas zalos atlyginimo formas tiek
pagal Lietuvos, tiek pagal pasirinkty uzsienio jurisdikcijy teise;

(vii) jvertinti skirtingy nesgziningos konkurencijos veiksmais
padarytos zalos atlyginimo formy tarpusavio santykj;

(viii) jvertinti, kokie subjektai gali bati laikomi atsakingais uz
disertacijoje  analizuojamais nesgZiningos konkurencijos
veiksmais padaryta Zalg.
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12.3. Tyrimo naujumas, jo praktiné ir teoriné reikSmeé

Komerciniy paslapciy teisinés apsaugos ir apsaugos nuo nesaziningos
konkurencijos instituto klausimai néra visiskai nauji Lietuvos teis¢je.
Taciau civilinés atsakomybés wuz Zala, sukelta nesgziningos
konkurencijos, pasireiskiandios neteisétu komercinés paslapties
atskleidimu, naudojimu, pavieSinimu ar gavimu, veiksmais taikymo
probleminiai aspektai ir klausimai Lietuvos teisés moksle, i$skyrus
disertacijos autoriaus publikacijas, lig $iol detaliai analizuoti nebuvo,
kas patvirtina Sio disertacinio tyrimo mokslinj naujuma.

Lietuvos teisés mokslo darbuose, susijusiuose su nesgzininga
konkurencija, buvo nagrinéjami visiskai kiti aspektai. V. Mizaro
publikacijoje® analizuojama, koks yra Baltijos Saliy teisinis
reglamentavimas dél nesaziningos konkurencijos veiksmy draudimo,
bei monografijoje®™ vertinamas autoriy teisés ir apsaugos nuo
nesaziningos konkurencijos instituty santykis. R. BirStono rengtoje
monografijos dalyje apie apsaugg nuo nesgziningos konkurencijos®,
koncentruojamasi j intelektinés nuosavybés teisés ir apsaugos nuo
nesaziningos konkurencijos santykj, apsaugos nuo nesaziningos
konkurencijos istorijg, teisinio reglamentavimo S$altinius, aptariant
atskirus deliktus, tafiau detaliai neanalizuojant nesgziningos
konkurencijos veiksmy ir civilinés atsakomybés uz nesaziningos
konkurencijos veiksmais padaryta zalg taikymo. M. Rimkeviciaus
publikacijoje®” yra nagrinéjami nesgziningos konkurencijos vartotojy
atzvilgiu teisiniai aspektai, neanalizuojant nesaZiningos konkurencijos

% MIZARAS, V. Unfair Competition Law in the Baltic States. I§ Law Against
Unfair Competition: Towards a New Paradigm in Europe? Berlynas:
Springer Verlag, 2007, p. 249-257.

% MIZARAS, V. Autoriy teisé (I tomas). Vilnius: Justitia, 2008.

% BIRSTONAS, R., et al. Intelektinés nuosavybés teisé. Vilnius:
VI ,,Registry centras®, 2010, p. 780-815.

57 RIMKEVICIUS, M. Saziningos ir nesaZiningos komercinés veiklos
samprata. Teisé, 2011, t. 81, p. 144-157.
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verslas - verslas santykiuose bei nesgziningos konkurencijos,
pasireiskiancios neteisétu komercinés paslapties atskleidimu,
naudojimu, pavieSinimu ar gavimu. M. Jakutavi¢iaus publikacijose®®
nagrinéjama nesaziningos konkurencijos teisés raida, nesaziningos
konkurencijos koncepcijos bei nesaziningos konkurencijos teisés
nuostaty numatymas tarptautiniu lygmeniu. M. Jakutaviciaus daktaro
disertacijoje®® démesys skiriamas konkretaus delikto (produkty
imitavimo, 0 ne neteiséto komercinés paslapties
atskleidimo, naudojimo,  pavieSinimo ar gavimo) analizei.
J. Truskaités-Paskevicienés daktaro disertacijoje® taip pat analizuotas
kitas deliktas - komerciniy Zymeny naudojimas, nesaziningai
konkuruojant, neanalizuojant nesaziningos konkurencijos veiksmy,
susijusiy su kito tkio subjekto komercine paslaptimi, ir civilinés
atsakomybés uz tokius nesaziningos konkurencijos veiksmus taikymo
klausimy.

Tam tikrais aspektais komerciniy paslapciy apsaugg analizavo
K. Simanskis, G. Surblyté-Namaviéiené  bei  A. Matkevicius.
G. Surblytés-Namavicienés daktaro disertacijoje®® nagrinéti klausimai
deél komercinés paslapties apibrézimo tarptautinéje teiséje ir pasirinkty
valstybiy nacionaliniame reglamentavime, véliau nagrinéjant pareiga

%8 JAKUTAVICIUS, M. Nesaziningos konkurencijos teisé: koncepcijy ir
doktrinos jvairové uzsienio valstybése. Teiseé, 2008, t. 66(2), p. 44-58;
JAKUTAVICIUS, M. Tarptautinis nesaziningos konkurencijos teisés
vienodinimas. Teisé, 2008, t. 67, p. 76-90.

% JAKUTAVICIUS, M. Apsauga nuo nesqziningos konkurencijos: produkty
imitavimo atvejai: daktaro disertacija. Socialiniai mokslai, teis¢ (01S).
Vilnius: Vilniaus universitetas, 2008.

8 TRUSKAITE-PASKEVICIENE, I. Komerciniy Zymeny teisinés apsaugos
problemos: daktaro disertacija. Socialiniai mokslai, teis¢ (01S). Vilnius:
Vilniaus universitetas, 2009.

61 SURBLYTE-NAMAVICIENE, G. The Refusal to Disclose Trade Secrets
as an Abuse of Market Dominance - Microsoft and Beyond: daktaro
disertacija. Miunchenas: Ludwig Maximilian universitetas, 2011.
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atskleisti komercing paslaptj, tafiau neanalizuojant nesgziningos
konkurencijos  veiksmy ir  civilinés  atsakomybés  uz
nesaziningos konkurencijos veiksmais padaryta zalg taikymo.
G. Surblytés-Namavicienés publikacijose®? nagrinétas skaitmeninés
ekonomikos poveikis komerciniy paslapéiy apsaugai, apgrazos
inzinerijos procesas kaip teisétas komercinés paslapties jgijimo biidas
bei tam tikri atsakomybés uz neteiséta komercinés paslapties jgijima,
atskleidimg ar naudojima aspektai. R. Bir§tonas nagrin¢jo klausimus,
susijusius su komerciniy paslapiy apsauga tarptautiniuose teisés
Saltiniuose, Direktyvos jgyvendinimu Lietuvos teiséje, tik trumpai
pristatant Konkurencijos jstatymo 15 straipsnio 1 dalies 3 punkte
jtvirtintg nesaziningos konkurencijos veiksmy draudima®. R. Bir§tono
bei K. Ambrazevidiiités publikacijoje® analizuoti aspektai, susije su
darbuotojo pareigos saugoti komercines paslaptis, kitg konfidencialig
informacija ir darbuotojo laisvés pasirinkti darba santykiu bei
galimybe drausti darbuotojui naudoti jo darbo metu jgytus gebéjimus,

62 SURBLYTE-NAMAVICIENE, G. Data Mobility at the Intersection of
Data, Trade Secret Protection and the Mobility of Employees in the Digital
Economy. Miunchenas: Max Planck Institute for Innovation and Competition
Research Paper No. 16-03, 2016, p. 1-23 [interaktyvus. Ziliréta 2018 m.
geguzés 5 d.]. Prieiga per interneta: <https://papers.ssrn.com/sol3/papers.cf
m?abstract id=2752989>; SURBLYTE-NAMAVICIENE, G. Enhancing
TRIPS: Trade Secrets and Reverse Engineering. TRIPS plus 20: From Trade
Rules to Market Principles. Berlynas: Springer-Verlag, 2016, p. 725-760
[interaktyvus. ZiGréta 2018 m. geguzés 20 d.]. Prieiga per
interneta: <https://link.springer.com/chapter/10.1007%2F978-3-662-48107-
3 24>; SURBLYTE-NAMAVICIENE, G. Atsakomybé uZ neteisétg
komercinés paslapties jgijima, atskleidimg ar jos naudojimg. Justitia, 2008,
t. 3(69), p. 41-52.

63 BIRSTONAS, R. Komerciniy paslapéiy direktyvos ijgyvendinimas
Lietuvos teiséje. Teise, 2019, t. 110, p. 8-23.

8 AMBRAZEVICIUTE, K., BIRSTONAS, R. Darbuotojo pareiga saugoti
komercines paslaptis ir kita konfidencialia informacija: grésmeé laisvei
pasirinkti darba? Teisés problemos, 2019, Nr. 2 (98), p. 58-96.
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jgiidzius. R. Birstono bei K. Simanskio publikacijoje®® taip pat
nagrinéti klausimai, susij¢ su komerciniy paslapCiy apsaugos
ypatumais vieSyjy pirkimy teisiniuose santykiuose. Taciau
paminétose R. Birstono, K. Ambrazeviciiités, K. Simanskio,
G. Surblytés-Namavicienés publikacijose néra detaliai analizuojama
komerciniy paslap¢iy apsauga, komercinés paslapties kriterijai,
pareigos saugoti komercing paslaptj turinys ar draudimas atlikti Sioje
disertacijoje analizuojamus nesaziningos konkurencijos veiksmus bei
civilinés atsakomybés uz tokius nesaziningos konkurencijos veiksmus
taikymo Kklausimai.

A. Matkeviciaus, tyrusio komerciniy paslapéiy apsauga,
publikacijose®® bei daktaro disertacijoje®” koncentruojamasi j
komerciniy paslapiy apsaugos tarptautinj reglamentavima,
komercinés paslapties kriterijus, objektg bei sutartinius santykius dél
komerciniy paslap¢iy saugojimo, pateikiamos jzvalgos, kokiy veiksmy
bendrovés turéty imtis saugant komercines paslaptis. A. Matkevi¢iaus
publikacijos bei daktaro disertacija neapima nesgziningos
konkurencijos, pasireiskiancios neteisétu komercinés paslapties
atskleidimu, naudojimu, pavieSinimu ar gavimu, veiksmy analizés®
bei néra analizuojami tokiais nesaziningos konkurencijos veiksmais
sukeltos Zzalos nustatymo, skirtingy zalos atlyginimo formy, jy

6 BIRSTONAS, R., SIMANSKIS, K. Komerciniy paslapéiy apsaugos
ypatumai vies$yjy pirkimy santykiuose. Teise, 2019, t. 112, p. 21-45.

8 MATKEVICIUS, A. Bendrovés komercinés paslapties objektas.
Jurisprudencija, 2007, t. 10(100), p. 84-91; MATKEVICIUS, A. Civiliné
atsakomybé bendrovés komerciniy paslapCiy apsaugos pazeidimy atvejais.
Jurisprudencija, 2008, t. 5(107), p. 50-60.

8 MATKEVICIUS, A. Bendrovés komerciniy paslapciy apsauga: daktaro
disertacija. Socialiniai mokslai, teis¢ (01S). Vilnius: Mykolo Romerio
Universitetas, 2008.

8 A. Matkevitiaus daktaro disertacijoje tik nurodoma, kad komercinés
paslaptys saugomos ir Konkurencijos jstatyme numatytu nesaziningos
konkurencijos draudimu, nepateikiant i§samios teisinés analizés nei dél Sio
draudimo turinio, tikslo, nei dél nesaziningos konkurencijos veiksmais
padarytos Zalos atlyginimo, atlygininos Zalos nustatymo.
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santykio probleminiai aspektai. Be to, A. Matkeviciaus publikacijos
bei daktaro disertacija buvo rengta 2004-2008 metais, t. y. prie§
daugiau nei deSimt mety, i esmés dar nesant nei Lietuvos
Auksciausiojo Teismo praktikos dél civilinés atsakomybés uz
nesaziningos konkurencijos veiksmus taikymo, nei Direktyva
harmonizuoto teisinio reglamentavimo dél komerciniy paslapciy
teisinés apsaugos Europos Sagjungos lygmeniu bei, igyvendinant $ig
Direktyva, priimto Lietuvos ir kity Europos Sajungos valstybiy nariy
nacionalinio teisinio reglamentavimo. Atsizvelgiant ] tai, kas
paminéta, A. Matkeviciaus publikacijose ir daktaro disertacijoje
nagrinéjami klausimai nepaneigia $io disertacinio tyrimo naujumo ir
jo teorinés, praktinés reikSmés.

Paminétina, jog dalis disertacijoje analizuojamy klausimy
atskirais aspektais nagrinéti kity Europos valstybiy bei JAV teisés
mokslininky darbuose. I§ uzsienio teisés mokslo darby, susijusiy su
nesazininga  konkurencija, paminétini: (i) M. Hopperger ir
M. Senftleben publikacija®, kurioje analizuojama nes3Ziningos
konkurencijos teisés raida; (ii) M. Rotondi publikacija’, kurioje
analizuojami koncepciniai nesaziningos konkurencijos aspektai bei
trumpai apzvelgiami | nesgziningos konkurencijos apibréztj
patenkantys veiksmai, tuo tarpu dél zalos atlyginimo tik fragmentiskai
uzsimenama apie tai, kad aptariamo delikto atveju yra sunku nustatyti

% HOPPERGER, M., SENTFLEBEN, M. Protection Against Unfair
Competition at the International Level — The Paris Convention, the 1996
Model Provisions and the Current Work of the World Intellectual Property
Organisation. I§ Law Against Unfair Competition: Towards a New Paradigm
in Europe? Berlynas: Springer Verlag, 2007, p. 61-76.

" ROTONDI, M. Unfair Competition in Europe: Its Present Theory and
Unfair Trade Practice. The American Journal of Comparative Law, 1958,
t. 7(3), p. 327-349 [interaktyvus. Zifiréta 2017 m. gruodzio 5 d.]. Prieiga per
internetg: <https://academic.oup.com/ajcl/article-abstract/7/3/327/2586873?
redirectedFrom=fulltext>.
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zalos dydj; (iii) R. Pol¢ak publikacija’, O. R. Mitchell publikacija’,
R. Arnold publikacija™, kuriose tik fragmentiskai uZsimenama apie
nesaziningos konkurencijos veiksmais padaryta zala, nepateikiant
detalios atlygintinos Zalos analizés; (iv) R. W. de VVrey monografija’™,
kurioje daugiausiai koncentruojamasi j neteiséty veiksmy analizg;
(v) R. M. Hilty bei F.Henning-Bodewig darbai’®, kuriuose
analizuojama ne tik nesazininga konkurencija verslas - verslas
santykiuose, tacCiau didelé dalis démesio skiriama ir nesgziningai
konkurencijai vartotojy atzvilgiu; (vi) A. K. Sanders monografija’®,
kurioje nagrinéjami tiek nesgziningos konkurencijos veiksmai, tiek
nesaziningos konkurencijos veiksmais galimos padaryti zalos

" POLCAK, R. Stone Roots, Digital Leaves: Czech Law against Unfair
Competition in the Internet Era. Review of Central and East European Law,
2008, t. 33(2), p. 155-180 [interaktyvus. Ziaréta 2017 m. gruodzio 5 d.].
Prieiga per internetg: <http://www.ebscohost.com>.

2 MITCHELL, O. R. Unfair Competition. Harvard Law Review, 1896, t. 10,
p. 275-298 [interaktyvus. Zidréta 2017 m. gruodzio 5 d.]. Prieiga per
internetg: <http://www jstor.org/stable/10.2307/1321586>.

8 ARNOLD, R. English Unfair Competition Law. International Review of
Intellectual Property and Competition Law, 2013, t. 1, p. 63-78 [interaktyvus.
Ziaréta 2017 m. gruodzio 5 d.]. Prieiga per internet:
<https://link.springer.com/article/10.1007/s40319-012-0010-5 >.

™ VREY, R. W. Towards a European Unfair Competition Law: A Clash
Between Legal Families. Leidenas: Martinus Nijhoff Publishers, 2006.

S HILTY, R. M. The Law Against Unfair Competition and Its Interfaces. 1§
Law Against Unfair Competition: Towards a New Paradigm in Europe?
Berlynas: Springer Verlag, 2007, p. 1-52; HENNING-BODEWIG, F.
International Unfair Competition Law. I§ Law Against Unfair Competition:
Towards a New Paradigm in Europe? Berlynas: Springer Verlag, 2007,
p. 53-60; HENNING-BODEWIG, F. Secondary Unfair Competition Law. I$
Law Against Unfair Competition: Towards a New Paradigm in Europe?
Berlynas: Springer Verlag, 2007, p. 111-125; HENNING-BODEWIG, F.
Unfair Competition Law: European Union and Member States. Haga:
Kluwer Law International, 2006.

8 SANDERS, A. K. Unfair Competition Law: The Protection of Intellectual
and Industrial Creativity. Oksfordas: Oxford University Press, 1997.
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klausimai. Nesaziningos konkurencijos veiksmus taip pat nagrinéjo ir
kiti uzsienio doktrinos atstovai, pavyzdziui, C. R. McManis.

Taigi, nesaziningos konkurencijos bei civilinés atsakomybés uz
nesaziningos konkurencijos veiksmais padaryta zalg klausimai tam
tikra apimtimi yra analizuoti uzsienio doktrinoje. Ta¢iau Europos
valstybiy ir JAV teisés mokslininky darbai nepaneigia disertacinio
tyrimo naujumo. Viena vertus, uzsienio teisés mokslininky analizé
neretai yra fragmentiska, dazniausiai koncentruojantis j komerciniy
paslapciy teisinés apsaugos objektus, komerciniy paslap¢iy kriterijus
ir (ar) | apsaugos nuo nesaziningos konkurencijos institutg. Uzsienio
teisés doktrinoje atsiribojama nuo skaitmenizacijos jtakos komerciniy
paslapciy teisinei apsaugai. Antra vertus, daugeliu atveju uZsienio
doktrinoje atitinkami klausimai buvo analizuoti dar nesant Europos
Sajungos lygmeniu Direktyva harmonizuoto teisinio reglamentavimo
dél komerciniy paslapciy teisinés apsaugos bei nesant, jgyvendinant
Sig Direktyva, priimty Europos Sajungos valstybiy nariy nacionalinio
teisinio reglamentavimo. Treéia vertus, kaip minéta, disertacijos tema
néra placiai ir iSsamiai nagrinéta Lietuvos teisés moksle. Be to,
uzsienio teisés mokslininky darbuose nebuvo analizuoti civilinés
atsakomybés uz nesgziningos konkurencijos, pasireiskianc¢ios
neteisétu komercinés paslapties atskleidimu, naudojimu, pavieSinimu
ar gavimu, veiksmus taikymo aspektai pagal Lietuvos teisés normas,
Lietuvos teismy praktikos iSaiskinimus. Disertacijos tyrimas pasizymi
savita struktiira, nagrinéjant tiek pareigos saugoti komercine paslaptj
bei nesgziningos konkurencijos veiksmy draudimo turinj, tiek ir
civilinés atsakomybés uz nesaziningos konkurencijos veiksmus
taikymo aspektus, koncentruojantis ]} neteisétus veiksmus bei
atlyginting Zalg, jos nustatyma.

Nurodytos aplinkybés dél tyrimo naujumo tiek Lietuvos, tiek
uzsienio aspektu, autoriaus nuomone, patvirtina Sio tyrimo teoring
reik§me. Siuo tyrimu siekiama atsakyti j probleminius klausimus dél
civilinés atsakomybés uz zalg, sukelta nesaziningos konkurencijos,
pasireiskiancios neteisétu komercinés paslapties atskleidimu,
naudojimu, pavieSinimu ar gavimu, veiksmais taikymo, kurie detaliai
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nebuvo analizuoti nei Lietuvos, nei uZsienio teisés mokslininky. Be to,
tyrimo analiz¢ bei iSvados gali biiti reikSmingos sprendziant teisinius
ginus dél civilinés atsakomybés uz disertacijoje analizuojamus
nesgziningos konkurencijos veiksmus taikymo, nukentéjusiam
asmeniui atlygintinos zalos dydzio nustatymo. Biitent Siais aspektais,
autoriaus nuomone, taip pat pasireiSkia $io disertacinio tyrimo praktiné
reik§meé.

Disertacijos tyrimo naujuma bei teoring ir prakting reikSme taip
pat patvirtina disertacijoje pateikiamos naujos jzvalgos. Pavyzdziui,
disertacijoje pateikiamos jzvalgos tiek dél pareigos saugoti komercing
paslaptj fiduciarinio pobudzio, skaitmenizacijos jtakos komerciniy
paslapCiy teisinei apsaugai, tiek dél disertacijoje analizuoty
nesaziningos konkurencijos veiksmy draudimo turinio.

Be to, tyrimo teoring ir prakting reikSme, be abejongs,
pagrindzia ir disertacijoje pateikta analizé dél nuo nesgziningos
konkurencijos veiksmy nukentéjusiam asmeniui atlygintinos Zalos,
jskaitant neturtinés Zzalos, nustatymo probleminiy klausimy bei
galimybés atlyginting Zalg priteisti ne kaip kompensacinius, bet kaip
restitucinius nuostolius.

12.4. Ginamieji teiginiai

Disertacijos ginamieji teiginiai yra $ie:

(i)  Pareigos saugoti komercing paslaptj turinys vertintinas placigja
prasme, uztikrinant komercinés paslapties apsauga ne tik toje
rinkoje ir teritorijoje, kurioje veikia komercinés paslapties
turétojas. Pareiga saugoti komercing paslaptj tam tikrais
iSimtiniais atvejais gali biiti laikoma fiduciarine pareiga.

(i) Komercinés paslapties teisiné apsauga ir apsauga nuo
nesaziningos konkurencijos yra savarankiski teisiniai institutai,
0 tie patys su komercine paslaptimi atlikti veiksmai gali biti
vertinami tiek kaip komercinés paslapties teisinés apsaugos
pazeidimas, tiek kaip draudimo nesgziningai konkuruoti
pazeidimas.
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(iii) Ne bet kokie neteiséto komercinés paslapties atskleidimo,
naudojimo, paviesinimo ar gavimo veiksmai gali biiti vertinami
kaip nesgziningos konkurencijos veiksmai. Nesaziningos
konkurencijos veiksmais laikytinas komercinis elgesys
neteisétai naudojant, atskleidZiant, pavieSinant ar gaunant kito
tkio subjekto komercing paslapt]j be teiséto komercinés
paslapties turétojo sutikimo, kai egzistuoja bent vienas i$ Siy
nesaziningos  konkurencijos  veiksmus  kvalifikuojanciy
pozymiy: paties komercinio elgesio nesuderinamumas su
sgzininga konkurencija arba tokio komercinio elgesio sukelty
pasekmiy salygotas sagziningos konkurencijos pazeidimas.

(iv) Nuo nesaziningos konkurencijos, pasireiskiancios neteisétu
komercinés paslapties atskleidimu, naudojimu, pavieSinimu ar
gavimu, veiksmy nukentéjusiam asmeniui atlygintinos Zalos
nustatymas pasiZymi tam tikra specifika, lemiancia skirtingy
zalos atlyginimo formy taikymo galimybe, atsizvelgiant j su
komercine paslaptimi atlikty neteiséty veiksmy pobud] bei
neteisétais veiksmais sukeltas pasekmes. Nukentéjusiam
asmeniui atlygintina zala gali buti nustatoma ne tik pagal jo
negautg pelna, pazeidéjo gautg nauda, taciau ir pagal pazeidéjo
turéta mokéti licencinj atlyginima ar kitus nukentéjusio asmens
patirtus turtinio arba neturtinio pobtidzio praradimus.

(v) Civiliné atsakomybé uz nesaziningos konkurencijos,
pasireiSkiancios neteisétu komercinés paslapties atskleidimu,
naudojimu, paviesinimu ar gavimu, veiksmais padarytg zalg gali
biti taikoma ne tik nesaziningai konkuravusiam tikio subjektui,
taciau ir kitiems asmenims, su komercine paslaptimi atlikusiems
neteisétus veiksmus arba prisidéjusiems prie draudimo
nesgziningai konkuruoti pazeidimo.

12.5. Tyrimo metodai

Atliekant tyrimag buvo taikomi ir naudoti keli teisés moksle
pripazjstami tyrimo metodai. Pagrindiniai tyrimo metu naudoti
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metodai: teleologinis, lingvistinis, lyginamasis, loginis-analitinis ir
sisteminés analizés metodai.

Teleologinis bei lingvistinis metodai naudojami atskleidziant
komerciniy paslapciy teisinés apsaugos bei apsaugos nuo nesgziningos
konkurencijos instituty tikslus, jy reikSmg. Lingvistinio metodo,
taikant ji kartu su kitais tyrimo metodais, svarba taip pat pasireiske
disertacijoje analizuojant komercinés paslapties teisinés apsaugos
objekta bei nesgziningos konkurencijos veiksmy draudima, §j
draudimg apibrézianciy kriterijy turinj.

Lyginamasis metodas tyrime buvo naudojamas daugelyje
disertacinio tyrimo daliy, vertinant bei gretinant tarptautiniy Saltiniy,
Europos Sajungos, disertacijoje nagrinéty uzsienio jurisdikcijy bei
Lietuvos teisinj reglamentavima, jtvirtinantj komerciniy paslapciy
teisine apsauga ir (ar) apsauga nuo nesaziningos konkurencijos. Sio
metodo svarba pasireiské atskleidziant disertacijoje nurodomus
uzsienio jurisdikcijy bei Lietuvos teisinio reglamentavimo skirtumus
bei panasumus. Tikslu visapusiskai atskleisti tyrimo objekta bei
igyvendinti iSsikeltus tyrimo tikslus bei uzdavinius, lyginamasis
tyrimo metodas taip pat buvo reikSmingas analizuojant civilinés
atsakomybés uz  disertacijoje = nagriné¢jamais = nesaziningos
konkurencijos veiksmais padaryta Zalg taikymo klausimus.

Loginio-analitinio tyrimo metodo pagalba atlikta i§sami teisinio
reglamentavimo, mokslinés literatiiros bei Lietuvos ir uzsienio teismy
praktikos analizé, atrenkant pagrindinius ir tyrimo objektui
svarbiausius $altinius. Sis tyrimo metodas naudotas daugelyje
disertacijos daliy tiek vertinant atskirus tyrimui aktualius klausimus,
tiek darant tyrimui reik§mingus apibendrinimus.

Sisteminés analizés metodo, ji taikant su kitais tyrimo metodais,
pagalba buvo vertinamas pareigos saugoti komercing paslaptj pobidis,
turinys, apimtis bei teisiné prigimtis. Sisteminés analizés metodas
buvo itin reikSmingas nagrinéjant komerciniy paslapCiy teisinés
apsaugos instituto bei apsaugos nuo disertacijoje analizuoty
nesaziningos konkurencijos veiksmy instituto santykj. Sis metodas
taip pat buvo itin svarbus bei placiai naudotas vertinant skirtingy zalos,
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sukeltos nesaziningos konkurencijos veiksmais, atlyginimo formy
tarpusavio santykij.

12.6. Tyrimo $altiniai

Disertacijoje buvo naudotos keletas grupiy Saltiniy: norminiai Saltiniai,
specialioji literatiira, teismy praktika bei kiti Saltiniai.

Norminiai Saltiniai. Disertacijoje vertinamas Lietuvos teisés
aktuose jtvirtintas reglamentavimas dél komerciniy paslapciy
apsaugos, nesaziningos konkurencijos draudimo bei Zalos atlyginimo:
KPTA], Konkurencijos jstatymas, CK ir kiti teisés aktai (jskaitant
Direktyva), reikSmingi disertaciniam tyrimui. Disertacijoje taip pat
remiamasi kity FEuropos valstybiy, JAV ir Kanados teisiniu
reglamentavimu, didesnj démesj skiriant Sioms jurisdikcijoms:
Vokietijai, Jungtinei Karalystei ir JAV.

Specialioji literattira. Tyrimo metu analizuota, naudota
literatiira, kurioje koncentruojamasi bei analizuojama komerciniy
paslapéiy teisiné apsauga. Siai specialiosios literatiiros grupei
priskirtini ~ autoriy ~ R. BirStono,  G. Surblytés-Namavicienés,
R. E. Schechter, D. Bainbridge, R. M. Halligan, M. F. Jager bei
M. Kolasa darbai. Kita naudotos specialiosios literatiiros grupé yra
darbai, kuriuose analizuojama apsauga nuo  Nes3aziningos
konkurencijos. | Sig kategorija laikytini patenkantys Lietuvos autoriy
V. Mizaro, M. Jakutaviciaus, J. Truskaités-PaskeviCienés,
A. MatkeviCiaus ir uZsienio autoriy F. Henning-Bodewig,
A. K. Sanders, F. Dessemontet, C. R. McManis, R. W. de Vrey bei
D. J. Friedman darbai. Pagaliau, disertacinio tyrimo metu naudota
literatiira yra darbai, kuriuose analizuojami civilinés atsakomybés,
atlygintinos Zalos, jos nustatymo klausimai. Siai specialiosios
literatGros grupei priskirtini D. Slottje, J. Edelman, N. B. Guitta,
P. Goulding, V. Milutinovi¢ autoriy ir kiti Lietuvos bei uZsienio
autoriy darbai. Siekiant visapusiskai atskleisti disertacijos tyrimo
objekta, disertacijoje remiamasi Lietuvos ir uzsienio autoriy darbais,
susijusiais su kitais teisés institutais, teisés Sakomis.
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Teismy praktika. Disertacijoje daugiausiai remiamasi Lietuvos
teismy praktika dél civilinés atsakomybés uz neteiséta komercinés
paslapties atskleidimg, naudojimg ir (ar) nesaziningos konkurencijos,
pasireiskiancios neteisétu komercinés paslapties atskleidimu,
naudojimu ar gavimu, veiksmus taikymo. Taip pat analizuojami ir
uzsienio teismy praktikoje pateikiami iSaiSkinimai ar vertinimai dél
komerciniy paslapCiy teisinés apsaugos, sgziningos konkurencijos
apsaugos ir $ig apsaugg pazeidzianCiais neteisétais veiksmais
padarytos zalos atlyginimo. Disertacijoje taip pat cituojama Europos
Sajungos Teisingumo Teismo jurisprudencija, kurioje pateikiami
disertacijos tyrimui aktualis iSaiSkinimai.

12.7. Disertacijos struktiira

Disertacijg sudaro jvadas, penkios pagrindinés dalys, Kkurios,
atsizvelgiant | nagrinéjamus aspektus, yra suskirstytos j smulkesnes
dalis, bei i§vados ir pasiiilymai.

Pirmojoje disertacijos dalyje ,,Komerciniy paslapciy teisiné
apsauga”“ yra analizuojami komercinés paslapties kriterijai,
komercinés paslapties teisinés apsaugos teorijos, komercinés
paslapties teisinés apsaugos objektas bei komercing paslaptj
sudaran¢ios informacijos naujumo, unikalumo aspektai. Sioje dalyje
taip pat vertinami komercinés paslapties ir konfidencialios
informacijos, darbuotojy gebéjimy bei patirties atribojimo klausimai.
Pirmojoje disertacijos dalyje taip pat aptariamos komercinés paslapties
teisinés apsaugos iSimtys ir piktnaudziavimo komerciniy paslapciy
teisine apsauga atvejai. Be to, apibréziama, kokiam asmeniui gali biiti
suteikiama teis¢ j komercinés paslapties teising apsauga. Sioje
disertacijos dalyje taip pat vertinama, ar skaitmenizacijos procesas
daro jtaka komerciniy paslapciy teisinei apsaugai.

Antrojoje disertacijos dalyje ,Pareiga saugoti komercing
paslaptj“ atskleidziamas pareigos saugoti komercing paslaptj teisinis
pobiidis, kilmé ir turinys. Sioje dalyje taip pat nagrinéjami pareigos
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saugoti komercing paslaptj galiojimo laike bei apimties teritorijos ir
rinkos atzvilgiu klausimai.

Trecioji disertacijos dalis ,,Apsauga nuo nesaziningos
konkurencijos, pasireiskiancios neteisétu komercinés paslapties
atskleidimu, naudojimu, pavieSinimu ar gavimu® yra skirta atskleisti
apsaugos nuo nesaziningos konkurencijos instituto tikslus. Sioje dalyje
aptariamas apsaugos nuo nesgziningos konkurencijos uztikrinimas
tarptautinés teisés bei nacionalinés teisés Saltiniuose. Treciojoje
disertacijos dalyje taip pat atskleidziamas draudimo nesaziningai
konkuruoti, neteisétai atskleidziant, naudojant, pavieSinant ar gaunant
komercing paslaptj, turinys, jskaitant konkurencinio santykio tarp
nukentéjusio asmens ir nesgziningai konkuravusio iikio subjekto
vertinimg. Taip pat pateikiama komercinés paslapties teisinés
apsaugos instituto ir apsaugos nuo nesgziningos konkurencijos
instituto santykio analizé.

Ketvirtoji disertacijos dalis ,,Civilinés atsakomybés uz
nesgziningos konkurencijos, pasireiskianc¢ios neteisétu komercinés
paslapties atskleidimu, naudojimu, pavieSinimu ar gavimu, veiksmus
salygos* yra skirta civilinés atsakomybés uz paminétais nes3ziningos
konkurencijos veiksmais padarytg zalg taikymo probleminiy klausimy
pristatymui bei analizei. Ypatingas démesys skiriamas neteisétiems
veiksmams bei Zalai, jos nustatymui pagal skirtingas zalos atlyginimo
formas, $iy formy tarpusavio santykiui.

Penktojoje disertacijos dalyje ,,Civilinés atsakomybés taikymo
subjektai* analizuojama, kokie asmenys gali biiti laikomi atsakingais
uz disertacijoje analizuojamais nesaziningos konkurencijos veiksmais
nukentéjusiam asmeniui padaryta zala.

Disertacijos pabaigoje pateikiamos i§vados, apibendrinancios
pagrindinése disertacijos dalyse atlikta tyrimg, atsizvelgiant j Sio
tyrimo metu iSsikeltus tikslus ir uzdavinius. I§vady dalyje taip pat
pateikiami sitilymai jstatymy leidéjui dél teisinio reglamentavimo
tikslinimo.

62



12.8. Isvados ir pasitilymai

Ivertinus teisinj reglamentavima, teismy praktikos ir doktrinos
pozicijas, matyti, jog asmeny, kuriems komercinés paslapties
turétojas patiki komercineg paslaptj, pareiga saugoti komercing
paslaptj sudarancia informacija, visy pirmiausia, kyla i$
jstatymo, Kai tokia pareiga expressis verbis jtvirtinta teisés
aktais ar kai, remiantis bonus pater familias kriterijumi, tokia
pareiga gali lemti pacios asmeniui patikimos informacijos
pobuidis. Svarbu tik tai, kad patikint komercing paslapti
sudarancig informacijg asmeniui biity identifikuota arba tokiam
asmeniui, pagal egzistuojancias aplinkybes, turéty biiti
akivaizdu, kad patikima informacija sudaro komercing paslapt;.
Asmens pareigg saugoti komercine paslapt] taip pat gali
nustatyti asmens ir komercinés paslapties turétojo susitarimas,
tokiu atveju Sig pareiga, be kita ko, paverCiant ir sutartiniu
jsipareigojimu.

Kai komercinés paslapties turétojg ir asmenj, kuriam patikima
komerciné paslaptis, sieja pasitikéjimo santykiai bei saisto
lojalumo komercinés paslapties turétojui, interesy konflikto
vengimo pareiga, pareigg saugoti komercing paslapt] galima
laikyti fiduciarine pareiga.

Pareiga saugoti komercing paslaptj vertintina pla¢igja prasme,
kaip apimanti pareiga nepavieSinti, neatskleisti ir nenaudoti
komercinés paslapties ne tik toje teritorijoje ar rinkoje, kurioje
veikia komercinés paslapties turétojas, taciau ir Kkitose
teritorijose bei su komercinés paslapties turétojo veikla
susijusiose, antrinése prekiy ar paslaugy rinkose. Tam tikrais
atvejais pareiga saugoti komercing paslaptj gali buti vertinama
kaip apimanti ir pareigg informuoti komercinés paslapties
turétoja apie pastebéta pazeidimg, susijusj su komercinés
paslapties teisine apsauga.

Komerciniy paslapéiy teisinés apsaugos ir apsaugos nuo
nesaziningos konkurencijos institutai yra savarankiski, ne

63



prieStaraujantys vienas kitam. D¢l itin plac¢ios komerciniy
paslapCiy teisinés apsaugos instituto taikymo apimties bei
nesaziningos  konkurencijos veiksmus kvalifikuojanciy
pozymiy disertacijoje analizuotus nesaziningos konkurencijos
veiksmus galima laikyti specialiu deliktu, o apsauga nuo
nesaziningos konkurencijos veiksmy jtvirtinancias teisés
normas specialiosiomis teisés normomis (lot. lex specialis)
teisés normy, reglamentuojanc¢iy komerciniy paslapciy teising
apsauga, atzvilgiu. Nepaisant to, yra galimas ty paciy su kito
tkio subjekto komercine paslaptimi atlikty veiksmy
(ne)teisétumo vertinimas tiek pagal komerciniy paslapciy
teising apsauga, tiek pagal apsauga nuo nesgziningos
konkurencijos veiksmy jtvirtinancias teisés normas.

Ne bet kokie neteiséto komercinés paslapties atskleidimo,
naudojimo, pavieSinimo ar gavimo veiksmai gali biiti vertinami
kaip nesaziningos konkurencijos veiksmai. Nesgziningos
konkurencijos veiksmais laikytinas komercinis elgesys
neteisétai naudojant, atskleidziant, pavieSinant ar gaunant kito
ikio subjekto komercing paslaptj be teiséto komercinés
paslapties turétojo sutikimo, kai tokie veiksmai yra atliekami
budu, nesuderinamu su sgzininga konkurencija, arba kai tokio
komercinio elgesio sukeliamos pasekmés lemia sgziningos
konkurencijos pazeidimg. Siekiant apibrézti pastaruosius
nesgziningos konkurencijos veiksmy pozymius, Konkurencijos
jstatymo 15 straipsnio 1 dalies 3 punkte jtvirtinti nesgziningos
konkurencijos veiksmus kvalifikuojantys kriterijai - neteiséty
veiksmy atlikimas: (i) turint tikslg konkuruoti, jj suprantant tiek
kaip realius konkuravimo veiksmus, tiek kaip pasirengimo ar
pradéjimo konkuruoti veiksmus; (ii) siekiant naudos sau arba
kitam dkio subjektui; arba (iii) padarant Zzalg teisétam
komercinés paslapties turétojui, tokia galimg padaryti zala
suprantant kaip turtinius praradimus ar kaip pakenkimg tikio
subjekto galimybéms konkuruoti.
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Nuo disertacijoje analizuoty nesgziningos konkurencijos
veiksmy nukentéjusiam asmeniui atlygintina Zzala gali buti

nustatoma taikant skirtingas zalos atlyginimo formas, kuriy
taikymas gali priklausyti nuo su komercine paslaptimi atlikty
neteiséty veiksmy pobiidzio bei sukelty pasekmiy:

5.1.

5.2.

5.3.

54.

nukentéjusiam asmeniui atlygintina Zzala gali bati
nustatoma pagal jo negautg grynajj pelna, kuris aiSkintinas
kaip prarasta turtiné nauda dél sumazéjusiy prekiy ar
paslaugy pardavimy ir (ar) dél produkcijos, paslaugy
kainos sumazinimo;

kaip nukentéjusiam asmeniui atlyginting zala galima
priteisti pazeidéjo i§ neteiséty veiksmy gautg nauda, kuri
apibréztina tiek kaip pazeidéjo faktiskai gauta grynoji
nauda i§ prekiy ar paslaugy pardavimo, susijusio su
nesgziningos  konkurencijos  veiksmais, tiek kaip
nesaziningos konkurencijos veiksmus atlikusio asmens
gauta kitokio pobiuidzio nauda - pazeidéjo sutaupytos
veiklos, kitos iSlaidos arba pazeidéjo turtiniy
praradimy (veiklos nuostolio) sumazéjimas;

atsizvelgiant ] tai, kad pazeidéjo 1§ nesaziningos
konkurencijos veiksmy gauta nauda gali biiti didesné nei
nukentéjusio asmens patirti  turtiniai  praradimai,
svarstytina  galimybé Lietuvos teiséje  pripaZinti
restitucinius nuostolius, kaip disertacijoje analizuotais
nesaziningos konkurencijos veiksmais padarytos Zzalos
atlyginimo forma;

nesaziningos konkurencijos veiksmams pasireiskus
neteisétu kito ukio subjekto komercinés paslapties
naudojimu, atlygintina zala gali biiti nustatoma pagal
pazeidéjo turéta mokéti licencinj atlyginimg uz leidima
teisétai naudotis komercine paslaptimi, nors abejotina Sios
zalos atlyginimo formos praktine pritaikymo galimybe ir
pagristumu tiek dél komercinés paslapties, kaip
konkurencinj  pranaSuma  suteikianCios  neviesos,
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saugotinos informacijos, pobiidzio, tiek dél galimo
civilinés atsakomybés taikymo tiksly nejgyvendinimo;

5.5. nesaziningos konkurencijos veiksmais padaryta zala taip
pat gali biiti nustatoma pagal komercinés paslapties
sukiirimo, tobulinimo iSlaidas, kai neteiséti veiksmai
pasireiSkia komercinés paslapties pavieSinimu arba Kai
neteiseéti veiksmai pasireiskia potencialig
komercing (ekonoming) verte turinCios komercinés
paslapties naudojimu, atskleidimu ar gavimu, taip
pakenkiant arba paneigiant teiséto komercinés paslapties
turétojo galimybes pasinaudoti pirmojo subjekto rinkoje
pranasumu (angl. first mover advantage);

5.6. nuo nesaziningos konkurencijos veiksmy nukentéjusiam
asmeniui taip pat turéty buti atlyginamos iSlaidos,
susijusios su neteiséty veiksmy neigiamos jtakos
sumazinimu ir (ar) su neteiséty veiksmy, Zalos nustatymu,
bei patirta neturtiné zala.

Ivertinus teisés doktrinos ir teismy praktikos pozicijas bei
teisinj reglamentavima, matyti, kad civiliné atsakomybé uz
nesaziningos  konkurencijos, pasireiSkianc¢ios  neteisétu
komercinés paslapties atskleidimu, naudojimu, pavieSinimu ar
gavimu, veiksmais padaryta zala, gali buti taikoma ne tik
nesaziningai konkuravusiam tkio subjektui, taciau ir kitiems
asmenims. Civiliné atsakomybé uz nesaziningos konkurencijos
veiksmais padarytg Zalg taip pat gali bti taikoma: (i) asmeniui,
kuris neteisétai atskleidé komercing paslapti nesaziningai
konkuravusiam tikio subjektui (komercinés paslapties turétojo
esamam ar buvusiam darbuotojui, komercinés paslapties
turétojo kontrahentui ar akcininkui, kuriems buvo patikéta
komerciné paslaptis); bei (ii) kitiems asmenims, prisidéjusiems
prie nesaziningos konkurencijos veiksmy arba prisidengusiems
nesaziningai konkuravusiu iikio subjektu, siekiant iSvengti
civilinés atsakomybés.
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Atsizvelgiant | disertacijoje nagrinétus klausimus, Konkurencijos
jstatymo 16 straipsnio 1 dalyje, reglamentuojancioje nuo nesgZiningos
konkurencijos veiksmy nukentéjusio asmens galimus teisinés gynybos
budus, sitlytina:

(i)

(i)

jtvirtinti  galimyb¢ nuo nesaziningos konkurencijos,
pasireiSkiancios neteisétu komercinés paslapties naudojimu,
nukentéjusio asmens patirtg zalg nustatyti pagal pazeidéjo turéta
mokeéti licencinj atlyginima uz leidima teisétai naudoti kito iikio
subjekto komercing paslaptj;

jtvirtinti teis¢ nuo disertacijoje analizuoty nesgziningos
konkurencijos veiksmy nukentéjusiam asmeniui reikalauti
neturtinés zalos atlyginimo.

Tokiu btdu papildant Konkurencijos jstatymo 16 straipsnio 1 dalies

nuostatas bty suvienodintas Konkurencijos jstatymo 16 straipsnio
1dalies ir KPTA] 8 straipsnio reglamentavimas, uZtikrinant
visapusi$ka nukentéjusio asmens pazeisty turtiniy ir neturtiniy

interesy gynyba.
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