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1. SUMMARY
1.1. RELEVANCE AND PROBLEMS OF THE RESEARCH

Mediation has been used to resolve disputes for many years even
before the emergence of today’s legal system. Unofficial sources
suggest that disputes were settled using mediation in Phoenician trade
relations, in Roman and ancient Greek societies (Antonello, 2014, p.
9), in African communities, mediation stems from a long-standing la
palabre?! tradition (Chaudhri et al., 2017), scientific articles provide
references to the use of mediation in ancient China centuries before
the beginning of our era (Cao, 1999, p. 32). In recent decades,
mediation has increasingly been given a legal character. As a result of
this process, also known as juridification (Tarptautiniy zodziy
zodynas, 2020; Teubner, 2012, p. 4-5), mediation, previously an
exclusively social phenomenon, has become a legal phenomenon.

For along time, mediation was seen exclusively as a voluntary
mean of dispute resolution (Hanks, 2012, p. 929). It was also
emphasized that mediation loses its essential features if the parties to
the dispute initiate it without their own free will or when the process
is too institutionalized (Ingleby, 1993, p. 443). However, at the end of
the 20th century, a new trend of initiating this method of dispute
resolution appeared, namely, mandatory mediation. Perceived by
many as an oxymoron rather than a legal reality, mandatory mediation
is criticized as contradicting the very essence of the process - its
voluntariness as well as the ability of the parties to make their own
decisions regarding the outcome of a dispute (Katz, 1993, p. 3; Quek,
2009, p. 484). Despite the criticism, legislation implementing one or
another type of mandatory mediation is currently in place or under
active consideration in almost ten European countries.

1 To put it simply, la parabre can be explained as a tradition based on an open
conversation in which all stakeholders are heard in order to find a consensus.
See: (Diop, 2015).



Europe is no exception in the global context: models of
mandatory mediation have been implemented outside its borders for
decades. Many U.S. courts have rules that require attempting
mediation before going to court?, similar rules are widespread in
Australia (Waye, 2016, p. 214), examples of mandatory mediation can
also be found in countries in Africa (Vettori, 2015, p. 365), South
America® and Asia®.

Mandatory mediation is also enshrined in the Lithuanian legal
system. Back in 2017, a law was adopted adding Article 231! to the
Code of Civil Procedure (hereinafter — CCP) (2002) of the Republic
of Lithuania (Law on the Amendment of Articles 65, 80, 93, 135, 142,
147, 177, 189, 225, 231 of the CCP, 2017), which entered into force
on January 1, 2019. Paragraph 1 of Article 2312, for the first time in
the Lithuanian legal system, provided for the possibility for a judge
hearing a case to order the transfer of the dispute to judicial mediation.
On January 1, 2020, the provisions of Chapter V of the second version
of the Law on Mediation of the Republic of Lithuania (2017) also
entered into force®. The provisions of this chapter regulate mandatory
mediation and establish the requirement to use mediation prior to
bringing an action before a court in family disputes, which are subject
to the rules governing the procedure in contradictory matters.

2 For example, child custody disputes in California (Perelshteyn, 2017, p. 1),
family disputes in South Carolina (U.S. Supreme Court of South Carolina ...,
2015).

% For example, in Buenos Aires, Argentina (Law on Mediation and
Conciliation of the Republic of Arengtina, 2010, Art. 4), Brazil (Law on
Mediation of the Federal Republic of Brazil, 2015, Art. 27).

4 For example, in India (Commercial Courts of the Republic of India,
Commercial..., 2018, Art. 12A).

5 1t should be noted that a new, third version of the Law on Mediation was
adopted on June 11, 2020, which enters into force on January 1, 2021. This
version does not introduce any substantive changes to mediation in civil
disputes, moreover, most of the numbering of the articles has remained
unchanged. The main purpose of the amendments in question is to regulate
in detail the possibilities of applying mediation in administrative disputes.
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Lithuania is not the only European country where mandatory
mediation has been implemented relatively recently. For example, the
provisions of the legislation of the Republic of Turkey, introducing
mandatory mediation in labour disputes, came into force on January
1, 2018 (Law on Labour Courts of the Republic of Turkey, 2017, Art.
3), and in business disputes — on January 1, 2019. (Commercial Code
of the Republic of Turkey, 2011, Art. 5/ A). In Azerbaijan, mandatory
mediation in family, labour and commercial disputes came into force
on July 1, 2020 (Law on Mediation of the Republic of Azerbaijan,
2019, Art. 28.1 and 39). In Greece, after intense resistance to the law
promulgated in January 2018, which established mandatory mediation
in various categories of disputes (Law No. 4512 of the Hellenic
Republic..., 2018, Art. 182), a new law on mediation was adopted on
November 29, 2019, repealing the old one and adopting new
provisions that introduce mandatory mediation in family disputes
(came into force on January 15, 2020) and in disputes adjudicated in
an ordinary procedure in the amount of more than EUR 30,000 (came
into force on March 15, 2020) (Law No 4640 of the Hellenic
Republic..., 2019, Art. 6)°. The possibility of introducing mandatory
mediation is also under consideration in Serbia (British Council, 2018,
pp. 4-5).

The growing number of states that have introduced one or
another type of mandatory mediation in their legal acts allows arguing
that mandatory mediation is gradually becoming the rule rather than
the exception. The unresolved EU Mediation Paradox (EU
Directorate-General for Internal Policies, 2014, p. 7), the efforts of
national governments’, non-governmental organizations® and

& Although the implementation of the provisions has been delayed due to the
consequences of the Covid-19 pandemic, it is expected that they will be
implemented after the expiry of the restrictions imposed due to the announced
quarantine.

" For example, the aforementioned Serbia (British Council, 2018).

8 For example, JAMS (https://www.jamsadr.com/); Centre for Effective
Dispute  Resolution  (https://www.cedr.com/); International Mediation



https://translate.google.com/translate?hl=en&prev=_t&sl=lt&tl=en&u=https://www.jamsadr.com/
https://translate.google.com/translate?hl=en&prev=_t&sl=lt&tl=en&u=https://www.cedr.com/

international organizations® to promote the use of mediation also
suggest that the number of countries that will choose to enact
mandatory mediation models in their legal systems may increase.

However, the growing number of states that have opted to
introduce mandatory mediation does not mean that the opposition
towards it has disappeared. Critics of this concept still raise questions
regarding the restriction of the right to judicial protection; distortion
of mediation as a mean of resolving disputes by restricting one of its
essential features - voluntariness; possibilities to abuse the civil
process and, finally, potential threats to the weaker party to the dispute
(Reli, 2009, p. 65; Ciftci and Gocuk, 2017; Meidanis Seremetakis &
Associates Law Office, 2019). These concerns have not been allayed
in full by several judgments of the CJEU (Rosalba Alassini, 2010;
Menini and Rampanelli, 2017) and the ECtHR (Mom¢ilovi¢ v.
Croatia, 2015) that have explored the question of the legality and
consequences of out-of-court conciliation procedures implemented as
mandatory pre-trial dispute resolution mechanisms.

Moreover, the examples of several countries have shown that
the implementation of mandatory mediation can be subject to
considerable opposition not only from lawyers and the legal
community in the broadest sense but also from national courts. In Italy
and Greece, mandatory mediation was only introduced on a second
attempt, due to the intervention of, respectively, the Constitutional and
Supreme Courts of these countries (Constitutional Court of Italy
judgment No 272/2012 of October 24, 2012; of the Hellenic Supreme
Court Administrative chamber plenary session opinion No 34/2018 of
June 28, 2018). Following two decisions by the Romanian
Constitutional Court in 2014 and 2018 initiatives for the
implementation of mandatory mediation in this country have been

Institute (https://www.imimediation.org/); ADR Center Global
(https://www.adrcenterglobal.com/); World Mediation Organization
(https://worldmediation.org/) and others.

° For example, the work of the CEPEJ Working Group on Mediation (CEPEJ,
2020).
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postponed indefinitely (Constitutional Court of Romania judgment No
266 of May 7, 2014; Constitutional Court of Romania judgment No.
560 of September 18, 2018). In Austria, the Supreme Court also found
a pilot project, which was set up to test a mandatory mediation model,
unlawful as early as in 1997 (Austrian Supreme Court judgment no.
10b161 / 97a of July 15, 1997; Roth and Stegner, 2014, p. 46).

Adopting more legal acts on mediation results in the
mediation process and activities of mediators being regulated with
more rigor. Such trend allows for a new phenomenon to occur —
several states have introduced a requirement in their legal acts for the
authorities responsible for mediation to collect and process statistical
data related to mediation (for example, the Law on Mediation in Civil
Disputes of the Republic of Turkey, 2012, Art. 30(1d); Law on
Mediation of the Republic of Lithuania, 2020, Art. 4 d. 5 p.). The first
statistical data, though often fragmented, allows assessing, at least
preliminary, the effects of the national mandatory mediation models
on the national justice systems as well as on the prevalence of
mediation. It also allows looking for trends as well as explore the
potential of different national mandatory mediation models.

Models of mandatory mediation that have been established in
Lithuania and other European countries over the last few years,
examples of failed mandatory mediation initiatives, persistent
resistance towards mandatory mediation, incomplete understanding of
the mandatory mediation process, cases that still reach national courts
stemming from the implementation of mandatory mediation models,
as well as relatively recent possibility to assess the practical impact of
mandatory mediation models taking into account statistical data,
substantiate the relevance of this study not only in Lithuania but also
in Europe. The growing number of implemented or proposed
mandatory mediation models suggests that the relevance of this topic
will not fade away. To the contrary, it is more likely to increase in the
near future.
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1.2. RESEARCH OBJECT

The main object of the doctoral research is the national models of
mandatory mediation in civil disputes implemented in Lithuania and
other European countries, the practical need for their implementation
and their impact, as well as their relationship with the right to judicial
protection. National mandatory mediation model in this thesis should
be understood as the method of implementation of mandatory
mediation in the national legal system chosen by the national
legislator, including the selection of the specific type of mandatory
mediation, its object’® and scope!!, the exact procedure for providing
mandatory mediation services and other related aspects.

It was chosen to limit the scope of the research to the national
mandatory mediation models implemented in Europe, based on
several reasons for that. First, in most European countries, as is the
case in Lithuania, the continental legal tradition prevails. This makes
it easier to draw parallels between the legal regulations of mediation
chosen by national governments and to compare the practical impact
of the provisions implemented. Secondly, most European countries are
directly or indirectly!? affected by primary and secondary EU legal
acts, the European Convention for the Protection of Human Rights and
Fundamental Freedoms, documents and recommendations prepared
by the Committee of Ministers of the Council of Europe and CEPEJ
working groups, which are all relevant to Lithuania. In addition, the
decisions of the CJEU are directly relevant to all the member states of
the EU; the jurisprudence of the ECtHR is relevant to almost all

10 The object of the mandatory mediation model should be defined based on
the type of conduct required by the legislator for the requirement to use
mandatory mediation to be considered fulfilled.

11 The scope of mandatory mediation models should be defined based on the
categories of disputes to which the model in question applies.

12 Even those European countries that are not members of the European Union
partially follow and rely on both the case law of the CJEU and the provisions
of EU directives or regulations. This is especially true for those countries that
expect to join the bloc in the future, such as Turkey or Serbia.
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countries in Europe. This allows conclusions that these countries face
the same or similar legal environment as Lithuania, that they are
affected by similar external incentives, and also, at least in part face
similar problems. Such a situation allows for an effective comparative
analysis between the legal acts regulating mediation implemented in
Lithuania and other European countries.

Accordingly, the regulation of mediation in countries outside
Europe is examined only to the extent necessary to explore the
situation on a wider scale and provide more practical examples, which
are not found in Europe. This is especially true for the United States,
as it is this country that is considered to be the pioneer of mediation as
a legal phenomenon. Mediation is also particularly widespread in the
US, especially compared to European countries.

Taking into account the object of the research, the mandatory
mediation model implemented in Lithuania is analysed in the context
of other European countries, which have introduced mandatory
mediation into their legal systems. These include Azerbaijan,
Belgium, the Czech Republic, Greece, Italy, the UK, Turkey, Norway,
France, Switzerland and other European countries, insofar as the
provisions of their legal acts are relevant to the issues analysed.

It is necessary to single out Italy among the listed countries as
the Italian mandatory mediation model is examined more closely and
extensively in the dissertation. The Italian example is important for
several reasons. First, Italy was one of the first in Europe to introduce
not only mandatory mediation by court order*® but also wide-ranging
mandatory mediation by law!4. The statistical data collected during

13 Mandatory mediation by court order should be understood as mediation
mandated by an order of ajudge or other court employee, leaving the
selection of disputes suitable for mandatory mediation to the discretion of
that judge or court employee.

14 Mandatory mediation by law should be understood as a legislative initiative
by means of which all disputes of a certain category, such as family disputes,
are directed to mediation, usually, before allowing parties to bring their
dispute to court. Mandatory mediation by law usually amounts to a
mandatory pre-trial dispute resolution method.
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that time makes it possible to assess the impact of the mandatory
mediation model over a longer period of time, which cannot be done
by examining relatively recently implemented mandatory mediation
models in other countries. This also means that the Italian mandatory
mediation model was more widely studied in the scientific literature,
which in turn makes it possible to reach deeper insights regarding the
model concerned. Second, the Italian mandatory mediation model,
although adapted to the needs of each country, has been implemented
in several other European countries, including Azerbaijan, Greece,
and Turkey. This allows the provisions of Italian law to be considered
as a ‘primary’ source. Therefore, the provisions transposing the Italian
model to legal acts of other countries can be examined only when they
differ from the Italian mandatory mediation model.

Only problems and questions related to mandatory mediation
in civil disputes are analysed in-depth in this dissertation, leaving the
guestions related to the application of mandatory mediation in
criminal or administrative disputes outside the scope of this research,
even though mandatory mediation can also be applied in these fields
of law™. This decision was taken in view of the fact that mandatory
mediation, especially by law, is most frequently implemented in civil
disputes. In addition, research considering the application of
mandatory mediation in administrative or criminal proceedings would
require analysing fundamentally different issues. These issues can be
related to the imbalance of power between the parties to the dispute
caused by a certain level of subordination as far as administrative
proceedings are concerned, or, in criminal proceedings, victim-
offender relations. Different rules of procedure and public interest in
the outcome of the case shall also be taken into account. Given that

15 For example, pilot projects for mandatory mediation in administrative
disputes are carried out in France (Law of the French Republic of November
18, 2016 on Justice..., 2016, Article 5 (1V)), in Latvia it is mandatory for all
minors involved in criminal activities to meet mediators, although they are
not obliged to agree to participate in  mediation (Giedryté-
Maciuliené and Venckeviéieng, 2016, p. 75).
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disputes resolved in administrative and criminal proceedings raise a
wide array of specific questions as well as the differences discussed,
it can be concluded that including these questions into the scope of the
research would not have allowed a detailed analysis of the essential
aspects of the application of mandatory mediation in civil disputes.
The relations between mandatory mediation and the
constitutional principle of judicial protection, as it is enshrined in the
Constitution of the Republic of Lithuania (1992, 30 str.) (The Ruling
of the Constitutional Court of the Republic of Lithuania of July 2,
2002), the right to a fair trial as enshrined in the ECHR (European
Convention for the Protection of Human Rights and Fundamental
Freedoms, 1995, Art. 6) and the principle of effective judicial
protection as enshrined in the EU Charter of Fundamental Rights
(Charter of Fundamental Rights of the European Union, 2016, Art. 47)
are analysed in this doctoral research. These principles and rights are
together referred to as the right to judicial protection. Such an object
was chosen taking into account the most important judgments of the
ECtHR and the CJEU, which examined the possibilities for mandatory
pre-trial conciliation procedures to restrict, in the light of the decision
of ECtHR, the right to a fair trial (Mom¢ilovi¢ v. Croatia, 2015, par.
3) and, in the light of the decisions of CJEU, the principle of effective
judicial protection (Rosalba Alassini, 2010, pp. 1 and 61. Menini and
Rampanelli, 2017, p. 53). The Constitutional Court of the Republic of
Lithuania has not directly examined the compliance of mandatory
mediation models with the provisions of the Constitution of the
Republic of Lithuania. However, it has issued several decisions
assessing whether several different mandatory pre-trial dispute
resolution procedures are compliant with Article 30 of the
Constitution and the right of a person, whose constitutional rights and
freedoms were violated, to seek judicial protection, enshrined therein.
It was also emphasized in these decisions that the constitutional
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principle of judicial protection®® stems from this article (for example,
the Ruling of the Constitutional Court of the Republic of Lithuania of
July 2, 2002; The Ruling of the Constitutional Court of the Republic
of Lithuania of March 4, 2003).

However, it is not intended by this research to provide a
comprehensive analysis of a person’s right to a fair trial and the
principle of effective judicial protection. Such analysis would require
qualitatively different research primarily focused on a detailed study
of human rights, as opposed to mandatory mediation. Consequently,
the questions related to these institutes are examined only to the extent
necessary to reveal their relationship with mandatory mediation
models, as well as to assess whether mandatory mediation models
have the potential to restrict the right to judicial protection and, if so,
to evaluate if these restrictions are proportionate.

1.3. OBJECTIVES AND TASKS OF THE RESEARCH

The objective of this research is to reveal, through theoretical and
practical examples of the application of mandatory mediation models,
the relationship between these models and the right to judicial
protection and, if it is established that such models have the potential
to restrict the right to judicial protection, to assess whether these
restrictions are proportionate. The high-level objective can be broken
down to the following tasks:

1) To examine the process of the juridification of mediation and
outline the essential features of mediation determined by this
process.

2) To define the concept of mediation as a legal phenomenon
based on the essential features of mediation identified in the
previous step.

16 In the ruling of the Constitutional Court of the Republic of Lithuania of
March 4, 2003 this principle is also referred to as the constitutional principle
of the priority and universality of judicial protection.
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3)

4)

5)

6)

1)

2)

To define the concept of mandatory mediation and, based on
the essential features of the mediation process identified in the
previous steps, assess whether the requirement to use
mandatory mediation is compatible with the essence of this
process.

To outline the models of mandatory mediation used in Europe,
identifying their scope, object and the preconditions required
for the implementation of these models, in particular as
regards the assurance of the quality of mediation services.
Assess whether the models of mandatory mediation outlined
in the previous step have the potential to limit a person's right
to judicial protection.

If the existence of limitations is established, taking into
account the practical implications on the problems mandatory
mediation models were supposed to resolve as well as the
objectives pursued when implementing these models,
evaluate whether the objectives identified are appropriate and
whether the limitations are proportionate.

1.4. STATEMENTS TO BE DEFENDED

The juridification of mediation and the intensifying legal
regulation of mediation have partially changed the concept of
mediation: additional requirements are imposed on mediation
as a process; qualification requirements for mediators are
established to ensure the high quality of mediation services;
the perception of some of the essential features of mediation
as well as their limits change together with mediation
becoming a part of the legal system.

The principle of voluntariness in mediation is considered to
be an essential feature of the process, but its limits should be
defined by the ability of the parties to decide how the process
is organized, what the outcome of the process will be and at
what point it should be terminated. Accordingly, mandatory
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mediation models do not violate the principle of voluntariness
and, at the same time, the essence of the mediation process, as
long as they only require trying mediation, as opposed to
reaching a settlement or behaving in a certain way during
mediation.

3) Mandatory mediation is an inexpensive alternative to
resolving a dispute in court, which has a high success rate and
can significantly expand the use of mediation. Therefore, the
introduction of mandatory mediation helps to resolve the
problems of the court system, primarily related to
overburdened courts and the cost of litigation; it also helps to
resolve issues of limited use of mediation.

4) Mandatory mediation is a proportionate limitation of the right
to judicial protection which causes only minimal
inconvenience to the parties to the dispute, while the need to
address the problems of the court system, related to
overburdened court dockets and the cost of litigation, as well
the issues of limited use of mediation are appropriate
objectives to justify such a restriction.

1.5. SCIENTIFIC NOVELTY OF THE RESEARCH

The legislative provisions establishing the legal ground for mandatory
mediation by court order were introduced in Lithuania only on January
1, 2019 (CCP, 2002, 231- Art. 1.; Law on the Amendment of Articles
65, 80, 93, 135, 142, 147, 177, 189, 225, 231 of the CCP, 2017, Art.
11), while mandatory mediation by law was only introduced on
January 1, 2020 (Law on Conciliation of Civil Disputes of the
Republic of Lithuania No. X-1702 ..., 2017, Article 2; Law on
Mediation of the Republic of Lithuania, 2017, Articles 20-22),
therefore it is natural that the model of mandatory mediation
established in Lithuania has been minimally examined by legal
scholars. A similar situation has developed at the European level: as
discussed above, mandatory mediation models have been
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implemented recently in many countries. Such countries include
Azerbaijan, Belgium, Greece, France and, to some extent, Turkey.

Kaminskiené, TvaronaviCiené, Vébraité made the largest
contribution to the research of mandatory mediation in Lithuania.
Kaminskiené (2013, p. 685) examined the concept of mandatory
mediation as well as problems related to it, reviewed the experience of
foreign countries relevant at that time and outlined the arguments “for”
and “against” the implementation of the mandatory mediation model.
After the implementation of the mandatory mediation model in
Lithuania, an article, which examines the issues of mandatory
mediation in family disputes in Lithuania and analyses the legal
factors that may affect the proper functioning of this institute, was
prepared by Kaminskiené and Tvaronavi¢iené (2019, p. 52).
Questions related to mandatory mediation were also briefly analysed
by Vébraitée (2009, 159-162). In her doctoral thesis, which was
focused on the parties’ reconciliation in the civil process, Vébraité
critically evaluated the possibility of introducing mandatory mediation
by court order or by law in Lithuania.

The possibilities of establishing mandatory mediation are also
analysed in the white paper on the development of mediation approved
by the Minister of Justice of the Republic of Lithuania. In the white
paper, the authors analyse and evaluate the institute of mediation,
outline the possibilities for its development and ways to increase
efficiency, provide a comparative analysis of the legal acts introduced
in other countries (Order No. 1 R-268 of the Minister of Justice of the
Republic of Lithuania of 17 September 2015..., 2015, par. 1). Since
the introduction of mandatory mediation was suggested in this white
paper, the preconditions for the implementation of mandatory
mediation and its potential scope were also analysed therein.

These sources are considered to be the main scientific works
of Lithuanian authors aimed at analysing mandatory mediation. Since
mandatory mediation was introduced in Lithuania only recently, these
authors examined primarily theoretical problems related to mandatory
mediation, as opposed to the efficiency of mandatory mediation
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models in practice. Preliminary statistics on mandatory mediation
have also been published only in the middle of 2020 (VGTPT, 2020a),
which meant that in the above-mentioned sources the practical impact
could not have been assessed. The same is true for the mandatory
mediation models in other European countries, as most of these
models have also been implemented in recent years. The provisions of
the legal acts of these countries, as well as mandatory models
implemented therein are discussed in this dissertation; however, they
could not have been discussed extensively in sources published earlier.
In addition, none of the scientific works provides a detailed analysis
of the problems related to mandatory mediation and potential
restriction of the right to judicial protection.

Foreign law scholars have examined mandatory mediation in
more detail. It can be stated that the theoretical foundation for the
analysis of the concept of mandatory mediation and the forms in which
it can be implemented was laid down in the articles by Sander (2006),
Hanks (2012). Significant criticisms towards mandatory mediation, in
particular in the light of the principle of voluntariness and parties’ self-
determination, access to justice, the requirement to participate in
mediation in good faith, have been expressed in articles written by
Ingleby (1993), Zylstra (2001), Boettger (2004), Quek (2009), Nolan-
Haley (2011), Vettori (2015).

In Europe, mandatory mediation models have been analysed
either at the national level of each country (for example, mandatory
mediation in Norway has been analysed by Nylund (2018), in Italy by
Matteucci (2015, 2020), Zappalaglio (2013)) or while assessing the
overall situation of mediation in Europe (for example, scientific
studies supervised by De Palo (2011; 2018)). However, none of these
works takes into account the provisions of Lithuanian legal acts in a
comparative perspective: Lithuania is mentioned in the context of all
EU countries at most, without examining the situation in the country
in detail.

In view of the above, it can be stated with certainty that this is
the first research, which examines the mandatory mediation model
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implemented in Lithuania in detail not only from the theoretical but
also from the practical perspective and provides a comparative
analysis of this model in the context of other European countries as
well as an assessment of the model’s compliance with the individual's
right to judicial protection, taking into account the objectives set for
the model and the method chosen for its implementation.

1.6. THEORETICAL AND PRACTICAL IMPORTANCE OF
THE RESEARCH

The importance of the dissertation research is based on two main
aspects examined in the dissertation. First, the dissertation presents a
comparative analysis of the model of mandatory mediation established
in Lithuania in the context of models implemented in other European
countries. Based on this analysis, the advantages and disadvantages of
mandatory mediation models are highlighted. The practical
significance of this analysis is related to the possibility of using good
practice examples of other countries and adjusting the mandatory
mediation model implemented in Lithuania accordingly. This analysis
also makes it possible to identify systemic problems related to
mandatory mediation models. In addition, the insights presented in the
thesis may be particularly useful to legislators in other states
considering introducing mandatory mediation models.

Secondly, the doctoral research is important in that it analyses
how the theoretical statements about the mandatory mediation models
correspond to the actual situation. This analysis is particularly
important and necessary because, from a theoretical point of view,
mandatory mediation is often understood either as an anathema,
arguing that it can only worsen both the situation of the parties to the
dispute (Vettori, 2015, p. 363-364) and the attitude of the general
public towards the mediation process itself (Vébraité, 2009, p. 160),
or as a panacea, which can solve a large part of the problems of the
judicial system, especially as far as the overburdened courts and the
costs of legal proceedings are concerned (De Palo, 2018, p. 9-11). The
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rising number of countries where mandatory mediation was
introduced, and the emergence of structured statistics make it possible
to verify the accuracy of these statements by assessing the factual
situation. It also allows to conduct a preliminary evaluation of the real
impact of mandatory mediation models on the parties' ability to settle,
on the approach of the general public, and on the problems of judicial
systems.

It should be emphasized that the doctoral research cannot
provide comprehensive answers to these questions: a large part of the
statistical data is still fragmented, only a part of it is collected for a
longer period of time, which does not always allow to see definitive
trends. However, the available statistics are sufficient to draw
preliminary conclusions. These conclusions along with the data on the
effectiveness and practical impact of mandatory mediation models
collected during this research will provide a better basis for further
research on mandatory mediation models and enable informed
decision making when assessing the suitability of mandatory
mediation for resolving issues related to overburdened courts, cost of
litigation or limited use of mediation.

1.7. SOURCES OF THE RESEARCH

The main authors who have examined the issue of mandatory
mediation in Lithuania and abroad have already been outlined when
proving the novelty of doctoral research. However, in order to conduct
high-quality doctoral research, it is necessary to take a broader look at
this topic and assess aspects that are only indirectly related to
mandatory mediation, such as the intensification of legal regulation of
mediation and tendencies related to it, the concept of mediation,
essential features of mediation, problematic aspects and tendencies
attributable to the legal acts on mediation in other countries. Sources
that cover issues directly or indirectly related to mandatory mediation
can be broken down as follows:
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Normative sources. Probably the most important normative
source is the national legal acts of Lithuania and other countries
regulating the application of mediation. These are usually laws that are
specifically dedicated to mediation. In Lithuania as well as in other
countries relevant provisions of codes of civil procedure are often also
important since they provide the legal basis for mandatory mediation
by court order and enshrine sanctions or incentives for refusing or
participating in mandatory mediation. Some other national laws and
by-laws were also analysed during doctoral research, such as the Law
on the State-Guaranteed Legal Aid Service, the orders of the Minister
of Justice, on the basis of which the provisions of the Law on
Mediation were implemented.

At the European level, the provisions of the EU Mediation
Directive and the Directive on Consumer ADR are also important
(even though the latter can be considered as less relevant), since in
many European countries they have laid the foundations for the
regulation of mediation at the national level. The provisions of the EU
Charter of Fundamental Rights (2016) and the ECHR (1995) are
relevant when analysing the relationship between the mandatory
mediation models and the right to judicial protection, while the
provisions of the Constitution of the Republic of Lithuania (1992),
which enshrine this right in Lithuanian legal system, are relevant in
Lithuanian context. Also relevant are soft law instruments, such as the
UNCITRAL Model Laws (2002, 2018), the Recommendations of the
Committee of Ministers of the Council of Europe on Mediation in
Family and Civil Disputes (Recommendation of the Committee of
Ministers of the Council of Europe of 21 January 1998.., 1998;
Recommendation of the Committee of Ministers of the Council of
Europe of 18 September 2002..., 2002), guidelines adopted by the
CEPEJ for better implementation of these recommendations (CEPEJ,
2007a), as they have all had a significant impact on national legal acts
regulating mediation in European countries. In addition, their
provisions demonstrate the consensus of the international community
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on certain aspects related to mediation and allow to better understand
objectives of certain national provisions.

Specialized literature. Four main groups of specialized
literature that was used in doctoral research can be distinguished. The
first group includes rather general reviews on mediation, most often,
collections of articles on national mediation legislation. Sources of this
nature often provide more detailed information on foreign law, which
is otherwise difficult to find without speaking the national language of
that country. These sources also provide an overview of the examples
of national legislations described in the collection and deduce the
trends out of such an overview.

Examples of such literature include “Mediation: Principles
and Regulation in a Comparative Perspective”, edited by Hopt and
Steffek (2013), “EU mediation law handbook: regulatory robustness
ratings for mediation regimes” edited by Alexander, Walsh and Svatos
(2017), “The variegated landscape of mediation: a comparative study
of mediation regulation and practices in Europe and the world” edited
by Schonewille and Schonewille (2014). Another source that could be
attributed to this category is a study called “European Handbook for
Mediation Lawmaking” approved by CEPEJ (2019), to the
preparation of which, together with the CEPEJ Working Group on
Mediation, the author of the doctoral research has also contributed.
Practical literature can also be attributed to this category. For
Lithuania, the most important and relevant practical publication is
“The Guide for a Mediator” (Kaminskien¢ et al., 2019). It should be
noted, however, that many of these sources are only partially valuable
in addressing the issue of mandatory mediation, since, as discussed
above, most of the mandatory mediation models have been
implemented only recently.

The second category includes sources that specifically address
mandatory mediation and issues related to its application. As
mentioned in the analysis of the novelty aspect of the doctoral
research, the articles of Kaminskiené and TvaronaviCiené should be
included in this group (Kaminskiené, 2013; Tvaronavi¢iené and
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Kaminskien¢, 2019), partially - Vébraité's (2009) doctoral
dissertation. Among the works of foreign authors, the most important
are Ingleby (1993), Sander (2006), Quek (2009), Nolan-Haley (2011),
Hanks (2012), Vettori (2015). Specific aspects related to mandatory
mediation, such as the requirement to participate in good faith, the
relationship between mandatory mediation and the principle of
voluntariness, have been examined by Zylstra (2001), Boettger
(2004), Heeden (2005), Durand (2016), and other authors.

The third group includes literature that deals with specific
issues that are not directly related to mandatory mediation but are
relevant to the doctoral research. Lithuanian authors examined the
issues of mediator's civil liability (Juskaité-Vizbariené, 2014), the
issue of judicial mediation (Kaminskiené, 2010), the necessity of
mediation in public life (Lakis, 2010), the tendencies of legal
regulation of mediation in Lithuania (Simaitis, 2007). The works of
foreign scholars are also important in analysing specific aspects of
mediation. For example, the issues related to the regulation of
mediation were examined in detail in the works prepared by Alexander
(2006, 2008, 2009, 2012), Brooker’s (2013) monograph as well as the
article written by Blichner and Molander (2005) are both relevant in
analysing the issues related to the juridification of mediation.

The fourth group includes comparative studies that are often
conducted at a pan-European or EU level and are used to assess the
current situation in the countries from a specific point of view. These
studies are important in revealing the practical situation in the
countries, their differences, they also help to identify the main
problems, as well as allow to find solutions to these problems. This
group includes EU-wide studies on the prevalence of mediation and
its potential impact, such as ‘“’Rebooting’ the Mediation Directive:
Assessing the Limited Impact of its Implementation and Proposing
Measures to Increase the Number of Mediations in the EU: study” (EU
Directorate-General for Internal Policies, 2014), “Quantifying the cost
of not using mediation - a data analysis: A Note to the European
Parliament” (De Palo, Feasley and Orecchini, 2011), as well as studies
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comparing the efficiency of national judicial systems (CEPEJ, 2018d),
costs of litigation (Albert and Mikelenas, 2007; Hodges, Vogenauer,
& Tulibacka, 2010; Evas et al., 2018). This group also includes
national studies examining certain issues related to mediation, such as
a study on the attitude of Lithuanian lawyers to peaceful dispute
resolution and mediation (Kaminskiené et al., 2016), a study on the
attitude of court mediators to the practice of judicial mediation
(Sondaité and Molé, 2019).

Case-law. It is examined in the dissertation how the
provisions regulating mandatory mediation are applied by national
courts. The case-law of international courts such as the CJEU and the
ECtHR are also analysed in light of the relationship between
mandatory mediation and the right to judicial protection. Rulings and
decisions of the Constitutional Court of the Republic of Lithuania are
examined in the same light as well. Judgments of foreign courts
assessing the provisions of legal acts establishing mandatory
mediation, such as the decision of the Constitutional Court of the
Republic of Italy (Judgment No. 272/2012 of the Italian Constitutional
Court of 24 October 2012), the opinion of the Greek Supreme Court
(Opinion No 34/2018 of the Plenary Session of the Administrative
Chamber of the Greek Supreme Court of 28 June 2018), the judgment
of the Turkish Constitutional Court (Judgment No 2018/82 of the
Turkish Constitutional Court of 11 July 2018), as well as decisions of
courts of lower instances were also taken into account when
examining the issues related to the regulation of mandatory mediation
in these countries.

Other literature. This group includes various other sources.
Although they cannot be considered specialized literature, they are no
less important for doctoral research. To reveal the practical impact of
mandatory mediation models, international and national statistical
summaries, such as European Justice Scoreboards (European
Commission, 2020), courts performance reviews (National Courts
Administration of the Republic of Lithuania, 2014, 2016, 2017, 2020),
summaries of national statistical data on mediation (for example, the

26



Italian Ministry of Justice, 2020b; The Directorate-General for
Judicial Records and Statistics of the Ministry of Justice of the
Republic of Turkey, 2020; State Guaranteed Legal Aid Service of the
Republic of Lithuania, 2020A) were analysed extensively.

Also important for the doctoral research are national and
international travaux preparatoires and other preparatory documents:
white papers on mediation development (Order No. 1R-256 of the
Minister of Justice of the Republic of Lithuania of 23 November 2010,
2010; Order No. 1R-268 of the Minister of Justice of the Republic of
Lithuania of 17 September 2015..., 2015), explanatory notes to legal
acts implemented in Lithuania and other countries (Explanatory Note
of the Ministry of Justice of the Republic of Lithuania of 11 January
2008..., 2008; Ministry of Justice of the Republic of Italy, 2010;
Resolution No. 505 of the Government of the Republic of Lithuania
of 18 May 2016..., 2016) and other documents of a similar nature,
which allow determining what goals were expected to be achieved by
these legal acts and what results were anticipated.

This category also includes other types of documents, including
mediation rules prepared and applied by mediation service providers,
blog entries, and articles in the media.

1.8. RESEARCH METHODS

The main methods used in the dissertation are comparative analysis,
teleological, historical, systematic analysis and linguistic methods.
The comparative analysis method is considered to be the most
important in this study. Using this method, the provisions of the
national legal acts on mediation enshrined in Lithuania are compared
with the provision of legal acts on mediation enshrined in other
European countries, where mandatory mediation models are
implemented, such as Azerbaijan, Belgium, Czech Republic, Greece,
Italy, the UK, Turkey, Norway, France, Switzerland. Using this
method, mandatory mediation models implemented in the listed
countries were analysed, their advantages and disadvantages were
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revealed, and the practical impact of these models was examined. This
method allowed to identify regulatory best practices, to assess what
could help make the Lithuanian mandatory mediation model more
effective, and, based on the experience of other countries or the
development of other ADR methods, such as arbitration, to recognise
potential future trends in mediation.

The teleological method is especially relevant in doctoral
research when analysing the goals pursued in implementing
mandatory mediation models. When certain human rights are
restricted by the requirements of legal acts, the legitimate aim of the
legislators is one of the essential criteria for assessing whether such a
restriction shall be regarded as proportionate and, therefore,
justifiable. For this reason, the teleological method was the most
relevant in examining the issues of the relationship between
mandatory mediation and the right to judicial protection. However, it
has also been used in other parts of the research, for example, when
analysing the criteria used by national legislators to define a particular
scope of mandatory mediation, as well as examining why the
participation of lawyers in mandatory mediation is obligatory in some
countries.

The historical method allowed to reveal the development of
the institute of mediation. The historical development of mediation is
especially important when examining its transformation from a social
to a legal phenomenon, also, when analysing the stages of the
juridification of mediation. The historical method was also used to
analyse the changes in mediation regulation in Lithuania, which
allowed to assess the impact of different types of regulation on the
development of mediation in Lithuania.

The method of systematic analysis is relevant in the whole
dissertation research. With this approach, mandatory mediation is not
seen as a separate institute but rather as a part of national and
supranational legal systems. This method allowed the provisions of
national legislation to be assessed in the context of EU legislation and
documents prepared by the Council of Europe. With the help of this
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method, mandatory mediation was also analysed as part of a broader
set of provisions governing civil proceedings and state-guaranteed
legal aid.

The linguistic method is particularly relevant in doctoral
research when examining the differences between the concepts of
conciliation and mediation. It is also relevant when assessing the
impact that the choice of one term or another or the non-systematic
interpretation of certain terms may have on the interpretation of the
legislation in which the term is used. This method was also used to
explain other terms used in the dissertation and reveal their meaning.

1.9. STRUCTURE OF THE DISSERTATION

The dissertation consists of an introduction, the body of doctoral
research and conclusions. In the introduction the relevance of the
research and the degree to which this topic was researched in the past
is revealed, the object of the research is defined, the aim and tasks of
the research are outlined, the main sources analysed during the
research are indicated and statements to be defended are presented.

The body of the research is divided into three parts, the main
findings of each of the parts are outlined below.

1. Inthe first part of the thesis, the concept of mandatory mediation
is analysed. To reveal this concept, a three-step approach is taken.
Firstly, the process of juridification of mediation is considered in
detail, explaining how with time mediation not only became a
profession but also a part of civil procedure among other things.
To further explain the process of the juridification of mediation,
the forms of mediation regulation are analysed. Operating on
presumption introduced by Alexander (2012, p.147) that
mediation can be regulated by the market, by rules applicable in
a certain sector, framework documents, model laws and national
legal acts, the latter form in itself being able to embody four
different functions, it is demonstrated how the regulation of
mediation in Lithuania has undergone all these forms. It is also
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established that current national laws regulating mediation in
Lithuania embody all four functions. Namely, the Law on
Mediation of the Republic of Lithuania along with the CCP have
the following functions: (1) to trigger the use of mediation; (2) to
regulate the procedural aspects of mediation; (3) to set standards
applicable to the practice of mediation; and (4) to establish the
rights and duties of the people in any capacity related to
mediation as well as to protect the overall integrity of the process.
Having established how the process of the juridification of
mediation has taken place, the implications of this process are
also discussed at this stage. It is demonstrated how juridification
of mediation can have both positive and negative effects, the
former being higher quality of mediation services, more ways to
protect the rights of the parties to the dispute and mediators, while
the latter are stemming from reduced flexibility of the process,
gradual changes in the understanding of mediation in the eyes of
the general public.

Secondly, the concept of mediation is analysed further in
order to identify the essential features of the mediation process.
It is established that as a social phenomenon, mediation can be
defined rather loosely, however, as a legal phenomenon, certain
detailed characteristics are assigned to it by legal acts. These
characteristics more often than not are based on the minimum
requirements applied to the mediation process or mediators.
Therefore, the concept of mediation as a legal phenomenon is
directly dependent on the legal system analysed. In a similar light,
a distinction is made between mediation and other alternative
dispute resolution practices, with the main focus being put on the
differences between conciliation and mediation as well as the
examples when these terms are used interchangeably and reasons
why it is not always possible to tell the two apart.

Thirdly, the concept of mandatory mediation is described. It
is established that, given the effects of the juridification of
mediation, the distinction between voluntary and mandatory
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mediation shall not be made based on the will of the parties, but
rather based on the existence of explicit or implicit requirements
to participate enshrined in the legal acts. Subsequentially, the
forms of establishing the requirement to use mandatory mediation
are examined, namely, (1) mandatory mediation by law, (2)
mandatory mediation by court order, and (3) quasi-mandatory
mediation, based on positive or negative reinforcement for the
use or refraining to use mediation. To better reveal the concept of
mandatory mediation, the procedural incentives (such as a
reduction in stamp duty or tax incentives) and sanctions (such as
fines, divergence from the rules of costs allocation, the limited
possibility to file a claim in court) are discussed in more detail,
along with their efficacy in practice.

To comprehensively discuss the concept of mandatory

mediation, the principle of voluntariness and parties’ self-
determination is also analysed in this part of the thesis. It is
established that there should be made a distinction between a
broad and a narrow understanding of the principle of
voluntariness in mediation. The former includes four aspects to
it, namely, (1) the freedom to choose mediation; (2) the freedom
to choose a mediator; (3) the freedom to withdraw from the
mediation process; and (4) the freedom to enter into a settlement
agreement. The latter shall be understood as comprising the
possibility to make voluntary choices when in the mediation, such
as whether to withdraw from mediation or whether to enter into
the settlement agreement and, if yes, on what terms.
The second part of the thesis is dedicated to revealing how
mandatory mediation is implemented in different European
countries. The main aspects analysed include the chosen scope of
application, the object of mandatory mediation as well as the
schemes of quality assurance.

The scope of application of a mandatory mediation model
demonstrates which types of disputes are subject to mandatory
mediation. Based on the examples found in practice, it is

31



established that while mandatory mediation by court order is
mainly applied in all civil disputes leaving it to the discretion of
the court to select cases suitable for mediation, mandatory
mediation by law is most frequently applied in family,
employment and commercial disputes. The criteria for choosing
the scope of application are usually based on (1) the spread of
voluntary mediation in a certain category of disputes; (2) the
number of disputes of a certain category reaching the courts; (3)
the common characteristics of a certain category of disputes.
Taking into account statistical data available at some European
countries and success rates demonstrated therein, it is established
that certain categories of disputes might be less suitable for
mandatory mediation and in such cases narrowing the scope of
application could be considered.

The object of mandatory mediation reveals what type of
conduct is required from the parties for it to be considered that
the requirement to use mandatory mediation has been fulfilled.
Based on practical examples from European and other countries,
the requirements for participation in an information session and
participation in a mediation session are distinguished. It is
established that the latter can also be enshrined in more detail and
require participation in good faith, exchange of offers or staying
in the session for a certain period of time. Variations of
mandatory mediation models might also include the requirements
to be represented by a lawyer or to participate in person, the
obligation for both parties to participate together can also be
found. It is also explained that an intermediary type of mandatory
mediation object has been established in several European
countries, requiring parties to participate in an information
session in a mediation setting.

The efforts to ensure high quality of mandatory mediation
services are also analysed in the second part of the thesis. It is
established that the quality of mediation services can be ensured
(1) by the market, (2) by the use of certain incentives to encourage
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mediators to undergo optional certification, or (3) by the
introduction of mandatory licence where only individuals or
companies having the licence and included on the rosters can
provide relevant services. It is established that the latter
requirement can be applied to mediators, mediation service
providers and mediation training providers. It is subsequentially
found that the introduction of mandatory licences or rosters is the
most effective way to ensure high quality of mediation services
and that such requirements are frequently implemented together
with mandatory mediation models.

The third part of the thesis deals directly with the problems of the
relationship between mandatory mediation in civil disputes and
the right to judicial protection. From the national perspective,
based on the doctrine of the Constitutional Court of the Republic
of Lithuania it is established that mandatory means of pre-trial
dispute resolution shall not be considered as infringing the right
to judicial protection so long as this right is not effectively denied.
Therefore, the mandatory mediation model implemented in
Lithuania is in line with the right to judicial protection as it
neither forces parties into settlement nor deprives them of the
possibility to file a claim in court in case mediation does not result
in a settlement.

In the third part of the thesis, mandatory mediation models
implemented in Europe are also analysed in the light of the
provisions of the ECHR and the EU Charter of Fundamental
Human Rights and the doctrine of, respectively, the ECtHR and
the CJEU. Having established that mandatory mediation limits
direct access to judicial protection it is then evaluated if these
limitations are proportionate and, therefore, justifiable. To assess
whether the measures implemented are justifiable, mandatory
mediation models are analysed in detail using four
subcomponents of the principle of proportionality: (1) proper
purpose; (2) rational connection between the purpose and the
measures implemented; (3) necessity of the measures to reach the
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purpose; and (4) proportionality stricto sensu, taking into account
the importance of the purpose and the type of limitations.

Based on travaux preparatoires and legal doctrine it is
established that there are two main purposes that the legislators
are trying to achieve with the introduction of mandatory
mediation: firstly, eliminate the problems of the court systems
stemming from overburdened court dockets and high costs of
judicial proceedings, and, secondly, expand the limited use of
mediation. Each of these purposes is evaluated separately using
the four-step test described above.

Having both the ECtHR and the CJEU confirmed that the
purpose to eliminate certain problems related to the court-system
is legitimate, it is assessed whether these problems are deep-
rooted in European countries where mandatory mediation models
were introduced, including Lithuania. Evaluating the problems
related to overburdened court dockets and their implications,
criteria such as clearance rate and disposition time are used in the
analysis. It is established that while several European countries,
where mandatory mediation models have been introduced, are
facing such problems, Lithuania, at the time of research, was not
one of them. However, the situation was worse when the
provisions of legal acts introducing mandatory mediation were
adopted. When analysing the problems related to the costs of
judicial proceedings it is established that while Lithuanian courts
seem to be underfinanced, the costs of legal representation are
relatively low compared to other European countries. However,
the costs of legal representation still form the biggest part of
parties' spending on the case with examples of cases found where
costs of legal representation are higher than the disputed amount.

When assessing whether the introduction of mandatory
mediation is a suitable tool to address the problems related to
court systems as outlined above, the most common theoretical
claims, such as that mandatory mediation can help reduce the
number of incoming court cases, subsequentially reducing the
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courts spending, as well as that costs for legal representation
incurred by the parties during mediation should be either non-
existent or significantly reduced, are assessed in the light of
statistical data available. Taking into account mandatory
mediation success rates and chances of secondary litigation®’, it
is established that while the success rates of mandatory mediation
are rather high, other problems, such as low participation rates of
the respondent party and limited use of mandatory mediation by
court order along with gaps in legal acts on mediation, creating
possibilities for secondary litigation, all preclude mandatory
mediation models from reaching their full potential. Therefore,
the impact of mandatory mediation models on overburdened
courts will remain limited unless these problems are addressed. It
is further established that state budget does not face significant
savings in those countries where mandatory mediation is financed
by the state, especially if a co-financing model is not introduced,
as is the case in Lithuania, however, relatively high mandatory
mediation success rates ensure that parties incur significantly
smaller costs of legal representation, even when their lawyers are
present at the mediation. The latter is especially true taken into
account that in cases where a settlement is reached there is no
need for appeal or cassation.

To assess if the introduction of mandatory mediation is
necessary to reach the goals set, it is needed to establish that there
are no other less restrictive measures that could be used to reach
the same goals. Firstly, it is established that a requirement to
participate in an information session on mediation is less
restrictive than a requirement to participate in a mediation. Then,
the effectiveness of different mandatory mediation models is

17 Secondary litigation should be understood as litigation stemming solely
from the mediation process and not the essence of the dispute, such as claims
of breach of confidentiality or disputes whether mandatory mediation was
suitably resorted to before filing a claim in court.
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compared taking into account the statistical data available. While
there is some evidence showing that the mandatory mediation
model implemented in Lithuania, which requires to participate in
a mediation, doesn’t demonstrate higher overall success rates
than the model introduced in the UK, requiring to participate in
an information session, or than the model introduced in Italy,
requiring to participate in an information session in a mediation
setting, it is concluded that the data is still too fragmented and too
hard to compare to assert that the Lithuanian model is less
effective.

When assessing the overall balance between the measures
implemented and the goal to resolve certain issues of the court
system, it is established that none of the mandatory mediation
models analysed in the thesis effectively denies the right to
judicial protection. On the contrary, mandatory mediation
services are provided for free or for a low fee to the parties,
prescription and limitation periods are suspended for the duration
of mediation, the possibility to apply interim measures remains at
parties’ disposal and mandatory mediation normally doesn’t take
unreasonably long. Therefore, it is more of an inconvenience for
the parties unwilling to participate rather than an actual
restriction. It is clear that while mandatory mediation can help
parties save the costs for the resolution of their dispute, at least at
the time of the research, it can only partially help solve the issues
related to overburdened court dockets. However, having outlined
problems that may be disrupting the effective functioning of
mandatory mediation models and having suggested potential
solutions for these problems, a conclusion is due that the full
potential of mandatory mediation is not yet unravelled.

Applying the same four-step evaluation to assess whether the
introduction of mandatory mediation to accelerate the use of
mediation is a proportionate restriction of the right to judicial
protection, as a first step, it is evaluated if such an aim can be
considered a proper purpose. Since neither Lithuanian courts nor
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international courts, such as the ECtHR and the CJEU, have
considered the need to accelerate the use of mediation in the light
of potential restrictions of the right to judicial protection, it is
chosen to assess whether wider use of ADR and mediation, in
particular, serves as a general interest and therefore should be
encouraged. It is established in the thesis that not only legal
scholars but also national and supranational legislators as well as
international organisations endorse the use of mediation and
recognize the many benefits it can provide. It is subsequentially
established that the use of mediation remains limited not only in
Lithuania but also in the majority of European countries. It is
therefore concluded that the need to encourage the use of
mediation shall be considered as representing a general interest
and serving as a legitimate aim for the introduction of potential
restrictions to the right to judicial protection.

In order to establish whether mandatory mediation is a
suitable measure to overturn the limited use of mediation, two
main questions are answered: (1) how mandatory mediation
affects the overall numbers of mediations taking place and (2)
how mandatory mediation affects the prevalence of voluntary
mediation. While the answer to the first question seems to be
rather straightforward and at a first glance should directly
correlate with the scope of mandatory mediation models,
especially in the case of mandatory mediation by law, it is
explained why the number of mandatory mediations does not
equal to the number of cases in that category of disputes normally
reaching first instance courts. The main reasons for such
discrepancies lay in the fact that only a limited amount of
respondent parties agree to proceed with the mediation, while in
the models requiring to participate in an information session, not
all these sessions materialize into full scope mediations.
Therefore, it is clear that mandatory mediation generates a large
number of mediations, however, that number is not equal to the
number of cases normally reaching first instance courts in that
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category of disputes. Searching for an answer to the second
guestion, it is established that available statistical data indicates
that mandatory mediation positively affects the number of
voluntary mediations, however, when the mandatory mediation
model is discontinued, the number of voluntary mediations also
decrease. Such data, if true on a larger scale, indicates that
mandatory mediation is not a temporary solution that could be
abolished quickly after introduction.

When evaluating if mandatory mediation is a necessary
measure to enlarge the prevalence of the use of mediation and if
there are no other less restrictive measures that could reach the
same goals, other means used in practice to reduce the
information asymmetry between mediation professionals and the
general public along with their effects are analysed in detail. It is
established that the most common measures used to foster the use
of mediation apart from mandatory mediation are information
campaigns, mainly including dedicated events and providing
information on the media and specialised websites, as well as the
introduction of requirements to inform parties of the dispute
about the possibility to use mediation. While such an obligation
is usually directed to attorneys, it can also be directed to judges
or clerks in other institutions, such as those, providing the
primary legal aid services. It is concluded that while these
measures were available in several countries for a long while,
they have not brought an impact as significant as the introduction
of mandatory mediation models.

Having established in earlier steps that mandatory mediation
does not have a significant negative impact on the parties’
abilities to effectively resort to judicial proceedings in case of
unsuccessful mediation and is more an inconvenience rather than
a restriction; having outlined the multiple benefits mediation can
bring to the parties; having proved that mandatory mediation,
even if not as effective as voluntary mediation, can bring rather
high success rates, it is established that the introduction of
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mandatory mediation is a proportionate measure to foster the
prevalence of mediation.

At the end of the dissertation, the conclusions of the
dissertation research prepared taking into account the defended
statements, and proposals to the Lithuanian legislator regarding
possible amendments to legal acts related to the problematic aspects
revealed during the dissertation research are presented.

1.10. CONCLUSIONS

1.  With the intensification of the legal regulation of mediation and
the changing public attitude to this method of dispute resolution,
mediation, from an exclusively social phenomenon, has become
a legal phenomenon. This led to a gradual change in the concept
of mediation, which became more detailed. The concept of
mediation as a process is narrowing: legal acts establish
additional requirements for what can be considered a state-
recognized mediation process, usually linking these requirements
to professional and qualification standards for mediators. The
limits of some of the features that may previously have been
considered inseparable from the concept of mediation, such as the
confidentiality or voluntariness of mediation, also narrow over
time. At the same time, the implementation of mandatory
mediation models leads to the establishment of certain standards
towards mediation in the eyes of the public: the expectation of a
certain duration of mediation, specific functions of mediators,
especially in connection with drafting a settlement agreement or
preparing a mediator’s proposal. It could be expected that with
the increasing integration of mediation into the civil process and
consequential aspiration to ensure the high quality of mediation
services, as well as with the broader implementation of
mandatory mediation, the trend of the gradual change of the
concept of mediation will only become more apparent in the
future.
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Although mandatory mediation is not compatible with the
principle of voluntariness in mediation in the broad sense, the
juridification of mediation and its integration into civil
proceedings has led to the concept of voluntariness in mediation
being understood more narrowly. The narrow concept of this
principle is considered to comprise only the decisions within the
mediation process, including final decisions regarding the
settlement. As a result, mandatory mediation models shall be
considered to be in line with the narrow concept of the principle
of voluntariness and therefore, not contradicting the essential
aspects of the concept of mediation. However, certain variations
of mandatory mediation models, such as those encompassing a
broad interpretation of the requirement to participate in good faith
or those requiring mediators to issue a proposal for the outcome
of a dispute with sanctions foreseen in cases where parties to the
dispute do not accept that proposal, may create borderline
situations that do not comply with both broad and narrow concept
of the principle of voluntariness in mediation and could,
therefore, be considered as incompatible with the essence of
mediation.

Mandatory mediation has the potential to address the problems of
the court system stemming from overburdened court dockets and
the cost of litigation, as well as the problem of the limited use of
mediation. However, the practical impact of mandatory
mediation models is reduced by the high numbers of potential
defendants absent from mandatory mediation sessions, limited
use of mandatory mediation by court order and secondary
litigation arising from the lack of detailed regulation of
mandatory mediation.

In order to ensure the effectiveness of mandatory mediation
models, it is necessary to do the following. Firstly, it is crucial to
introduce procedural sanctions affecting a wider range of
persons, such as an obligation for the court to impose a fine on
the parties to a judicial dispute who have refused to attend a
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mandatory mediation session without justifiable reasons, linking
the size of the fine to the person’s financial situation or the size of
the claim. Secondly, it is necessary to establish incentives for
judges to exercise the right to refer cases to mediation, taking this
aspect into account when assessing their performance and
enabling the creation of additional positions in the courts
responsible for triaging the disputes suitable for mediation.
Thirdly, it is needed to reduce the likelihood of secondary
litigation by defining in detail the object of mandatory mediation,
specifying when the obligation to use mandatory mediation shall
be considered met, as well as by expanding the circle of persons
subject to confidentiality requirements enshrined in the legal acts
on mediation. Without such provisions, the potential of
mandatory mediation models and their effectiveness may remain
limited.

The implementation of mandatory mediation limits the direct
possibility of resolving a dispute in court. However, neither
national nor international legal acts, nor the doctrine of the
Constitutional Court of the Republic of Lithuania, nor the
jurisprudence of international courts such as the ECtHR or the
ECtHR establishes that an individual's right to judicial protection
is absolute or that it should guarantee direct access to courts. On
the contrary, the possibility of establishing mandatory pre-trial
dispute resolution procedures is recognized, provided that it is
ensured that the individual's right to defend his or her rights and
freedoms in court is not denied and that the restrictions are
proportionate.

Mandatory mediation models that ensure that those who have
used mandatory mediation and have not reached an amicable
settlement retain the right to go to court, parties to a dispute in the
mediation are not forced to enter into a settlement agreement, the
limitation period is suspended for the duration of mediation,
interim measures are available and the services of mandatory
mediation are provided free of charge or for a nominal fee for the
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parties and that the process does not last unreasonably long,
cannot be considered as denying a person the right to judicial
protection. The introduction of mandatory mediation must also
be regarded as a proportionate restriction on a person's right to
judicial protection, since the main aims pursued by the
implementation of mandatory mediation models, namely the
limited use of mediation and the problems of court systems
related to overburdened courts and the costs of litigation, are
legitimate, while the introduction of mandatory mediation models
as a mean to achieve these aims also meets the criteria of
appropriateness and necessity. However, in order to reduce the
likelihood that mandatory mediation models will not meet the
enlisted criteria in the future, it is necessary to set a maximum
duration for mandatory mediation, as well as to assess which
types of objects of mandatory mediation are the least restrictive
yet not less effective. The latter is most relevant in deciding
whether the object of mandatory mediation should be a
mandatory information session on mediation or a requirement to
participate in mediation.

1.11. PROPOSALS

1. In order to ensure that the potential of the mandatory mediation
model to contribute to a more efficient functioning of the judicial
system and a higher prevalence of mediation in Lithuania is not
limited, it is proposed:

1) given that potential claimants are not able to bring a claim in court
without recourse to mandatory mediation and that potential
defendants are not affected by this type of sanction, procedural
sanctions for unjustified refusal to attend a mandatory mediation
session, which would be effective not only to potential claimants
but also to potential defendants, should be enshrined. In order to
induce the efficacy of the sanctions introduced two conditions
shall be met. First, for procedural sanctions to be applied in
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2)

practice, it is necessary to establish an obligation rather than a
discretion to impose procedural sanctions on the parties to the
dispute who have not attended the mandatory mediation session
without a justifiable reason. Secondly, in order for procedural
sanctions to be practically applicable not merely on the party who
won the dispute in court, as is the case when the sole procedural
sanction available is the possibility for the judge to deviate from
the rules on the allocation of legal costs, it is proposed to enshrine
an obligation for the court to impose a fine on a party who fails
to attend a mandatory mediation session.

This type of behaviour can be equated to the abuse of
procedural rights and could be regulated in Article 95 (2) of the
CCP of the Republic of Lithuania, which could be worded
accordingly:

Article 95. Consequences of abuse of procedural rights and
unreasonable refusal to participate in mandatory mediation

<.>
2. A court which has established the cases of abuse provided for
in paragraph 1 of this Article or that a party has unreasonably
refused to use mandatory mediation may, and in case of
unreasonable refusal to use mandatory mediation shall impose a
fine of up to five thousand euros on the person involved. Up to 50
per cent of this fine may be allocated to another person involved
in the case. Where a claim for damages is made under paragraph
1 of this Article, the part of the fine allocated in favour of the
person involved in the case shall be included in the damages to
be awarded.

<..>;

to encourage wider use of mandatory mediation by court order

judges shall be motivated to refer the parties to a dispute to
mediation more often. This requires the implementation of pilot
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projects in the courts, which would be based on a triage system
able to identify disputes having a high probability of reaching an
amicable settlement. It is also needed to introduce amendments
to the Description of Judges' Performance Evaluation that would
allow encouraging all judges to refer cases to mediation rather
than only those who are mediators themselves. This requires
taking into account the extent to which the judges have referred
mediation to other judges when conducting the evaluation. In
order to introduce this criterion, it is proposed to amend 10.5 of
the Description of Judges' Performance Evaluation and word it
accordingly:

10.5. Additional up to 5 points may be awarded in cases when the
average workload of a judge is higher than the workload of
judges in the courts of the respective level in the Republic of
Lithuania, as well as for the activities of a court mediator and
cases referred to judicial mediation (taking into account the
number of referrals, the number of cases mediated and the
outcomes of these mediations), the number of settlement
agreements concluded in cases heard by a judge as well as other
activities of the judge.

2. In order to limit the spending of the state funds after mandatory
mediation is introduced without jeopardizing the quality of mediation
services, it is advisable to establish a co-financing model of mandatory
mediation services, ensuring that part of the fee for mediation services
is covered by the State Guaranteed Legal Aid Service from the state
budget, while the other part is born by the parties to the dispute. The
co-financing model should not be applied to persons entitled to state-
guaranteed legal aid.

In order to reduce the gap between mediators’ remuneration
for mandatory mediation services and the market price, to ensure that
the mediators are paid only for the services actually provided and the
costs of mediation for the parties to the dispute are kept to a minimum,
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it is advisable to introduce a fixed hourly fee that the parties to the
dispute would pay directly to the mediator, based on the actual
duration of the mediation. The total amount paid by the parties to the
dispute from their own resources should not exceed EUR 50.
Therefore, given that mandatory mediation services paid for from the
state budget can be provided for up to four hours, the additional hourly
rate paid by the parties to the dispute could be up to EUR 12. In the
absence of the possibility to establish the payment of the mediation fee
directly to the mediator, a similar result could be achieved by the
introduction of the mediation initiation fee paid at the time of
submitting the request for initiation of mediation or consent to
participate in a mediation to the State Guaranteed Legal Aid Service.

The introduction of the co-financing model of mandatory
mediation services would encourage the parties to actively participate
in the mediation process while not spending the state budget funds to
increase mediators’ remuneration for the provision of mandatory
mediation services. This in turn would ensure that mediators who
gained experience and achieved a higher level of quality would not
refuse to keep providing mandatory mediation services. This type of
requirement could be enshrined in Paragraphs 1 and 4 of Article 22 of
the Law on Mediation of the Republic of Lithuania. The provisions
could be worded accordingly:

Article 22. Payment for mandatory mediation services

1. Incaseswhere a mediator for mandatory mediation is selected and
appointed by the State Guaranteed Legal Aid Service from the list
of mediators of the Republic of Lithuania under the procedure
established in Article 14 of this Law, mediation services shall be
partially paid for by the State Guaranteed Legal Aid Service from
the state budget. In these cases, only the mediation services
provided by one mediator are partially paid from the state
budget. If the parties to the dispute request that mandatory
mediation would be performed by several mediators, the mediation
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services provided by other mediators shall be fully paid for at the
expense of the parties to the dispute, and the price of mediation
services shall be determined by agreement between the parties to
the dispute and the mediator.
<.>

4. The maximum hourly rate to be paid to the mediators for the
provision of mandatory mediation services at the expense of the
parties to the dispute when the mediator is assigned by the State
Guaranteed Legal Aid Service, as well as the size of the
compensation paid to the mediators from the state budget and the
payment procedure shall be established by the Government.

3. In order to reduce the likelihood that mandatory mediation by law
will disproportionately restrict the parties' right to judicial protection
because it is taking unreasonably long to conclude, it is necessary to
establish a maximum duration of the mandatory mediation process,
which could be extended by agreement of the parties. Setting a
maximum duration would also limit the possibility for parties to a
dispute to delay the process. Taking into account the examples of other
countries where mandatory mediation was introduced, it is proposed
to set a maximum duration of 3 months for mandatory mediation to be
concluded. For this to be introduced, it is necessary to supplement
Chapter V of the Law on Mediation of the Republic of Lithuania with
an additional article, which could be worded accordingly:

Article 21'. Duration of mandatory mediation

1. Mandatory mediation must be concluded within three months from
the date of appointment of the mediator when mandatory mediation
is initiated in accordance with Article 14 of this Law, or, when
mandatory mediation is initiated in accordance with Article 13 of
this Law, from the date when the mediator issued consent to
conduct the mediation.
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2. With the consent of all parties to the dispute, the duration of
mandatory mediation may be extended for another three months.

3. After the expiration of the term provided for in the first paragraph
of this Article the mediator shall notify the parties to the dispute in
writing that mediation is terminated unless all the parties to the
dispute have submitted a written request to the mediator to
continue the mandatory mediation.

4. In order to reduce the likelihood of secondary litigation and to
ensure that, unless otherwise agreed by the parties to the dispute, all
persons involved in mediation are subject to confidentiality
requirements, it is proposed to extend the legal requirement to keep
confidential all the information arising out of the mediation of a civil
dispute and related to it to all the participants of mediation. In order to
ensure this, it is necessary to amend Paragraph 1 of Article 17 of the
Law on Mediation of the Republic of Lithuania accordingly:

Article 17. Confidentiality

1. Unless otherwise agreed by the parties to the dispute, the parties
to the dispute, the representatives of the parties to the
dispute, mediators, administrators of mediation services and all
other persons involved in mediation shall keep confidential all the
information arising out of the mediation of a civil dispute and
related to it, except for the information necessary to homologate or
enforce the mediated settlement agreement and for information the
non-disclosure of which would be contrary to the public interest
(in particular where it is necessary to safeguard the best interests
of a child or to prevent harm to the health or life of a natural
person). This provision shall also apply to court, arbitration and
other civil dispute resolution proceedings, both those relating to a
civil dispute which has been settled through mediation and those
not related to it.
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2. SANTRAUKA
2.1. TEMOS AKTUALUMAS IR PROBLEMATIKA

Mediacija gin¢ams spresti buvo naudojamasi daugeli mety pries§
atsirandant $iy dieny teisinei sistemai. Neoficialiuose Saltiniuose
galima rasti duomeny, kad Siuo budu gincai buvo sprendziami dar
finikieCiy prekybiniuose santykiuose, romény ir senovés graiky
visuomenése (Antonello, 2014, p. 9), Afrikos bendruomenése
mediacija kildinama i§ ilgametés la palabre'® tradicijos (Chaudhri ir
kt., 2017), moksliniuose straipsniuose pateikiama nuorody |
mediacijos naudojimg senovés Kinijoje Simtmecius iki misy eros
pradzios (Cao, 1999, p. 32). Pastaraisiais deSimtmeciais mediacijai vis
dazniau buvo suteikiamas teisinis pobiidis. Dél Sio proceso, dar
vadinamo juridizacija (Tarptautiniy zodziy zodynas, 2020; Teubner,
2012, p. 4-5), intensyve¢jimo mediacija i iSskirtinai socialinio
reiSkinio tapo teisiniu reiskiniu.

llga laika | mediacija buvo zitrima iSskirtinai kaip |
savanori§ka ginfy sprendimo buda (Hanks, 2012, p. 929), buvo
pabréziama, kad mediacija praranda savo esminius bruozus, jei gin¢o
Salys jg pradeda ne savo valia ar tada, kai procesas yra pernelyg
institucionalizuotas (Ingleby, 1993, p. 443). Ta¢iau XX a. pabaigoje
atsirado nauja §io gin¢y sprendimo btdo inicijavimo tendencija —
privalomoji mediacija. Daugelio sutikta kaip oksimoronas, o ne teisiné
realybé, privalomoji mediacija kritikuojama kaip priestaraujanti paciai
§io proceso esmei — savanoriSkumui ir galimybei gin¢o Salims
pacioms priimti sprendimus dél ginco sprendimo baigties (Katz, 1993,
p. 3; Quek, 2009, p. 484). Nepaisant kritikos, $iuo metu vienokig ar
kitokia privalomosios mediacijos rG$j jtvirtinantys teisés aktai yra
priimti ar aktyviai svarstomi beveik desSimtyje Europos valstybiy.

18 Supaprastintai la parabre galima paaiSkinti kaip tradicijg, besiremian¢ia
atviru pokalbiu, kurio metu iSklausomi visi suinteresuoti asmenys, siekiant
surasti konsensusg. Ziaréti: (Diop, 2015).
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Europa pasauliniame kontekste ne iSimtis — privalomosios
mediacijos modeliai jau deSimtmecius jgyvendinami ir uz jos riby. Ne
vieno JAV teismo taisyklése jtvirtinti reikalavimai iSbandyti mediacija
prie$ kreipiantis ] teismqlg, panasaus pobiidzio taisyklés placiai
paplitusios Australijoje (Waye, 2016, p. 214), privalomosios
mediacijos pavyzdziy galima rasti ir Afrikos Zemyno valstybése
(Vettori, 2015, p. 365), Piety Amerikoje?® bei Azijoje?!.

Privalomoji mediacija jtvirtinta ir Lietuvos teisés Sistemoje.
Dar 2017 m. priimtas jstatymas (LR CPK 65, 80, 93, 135, 142, 147,
177, 189, 225, 231 straipsniy pakeitimo..., 2017), jsigaliojes 2019 m.
sausio 1 d., papildantis LR CPK (2002) 2311 straipsniu, kurio 1 dalyje
numatyta galimybé byla nagrinéjanc¢iam teis¢jui privalomai perduoti
gincg spresti teisminés mediacijos bidu. 2020 m. sausio 1 d. jsigaliojo
ir antrosios LR mediacijos jstatymo redakcijos (2017) V skyriaus
nuostatos??, reglamentuojancios privalomosios mediacijos ypatumus
bei jtvirtinancios reikalavimag prie§ pateikiant ieSkinj teismui
pasinaudoti privalomgja mediacija Seimos gin¢uose, nagrinéjamuose
ginco teisena.

Lietuva néra vienintelé Europos Salis, kurioje privalomoji
mediacija jgyvendinta palyginti neseniai. Pavyzdziui, Turkijos
Respublikos teisés akty nuostatos, jtvirtinancios privalomaja

19 Pavyzdziui, gincai dél vaiky globos Kalifornijoje (Perelshteyn, 2017, p. 1),
Seimos gincai Piety Karolinoje (JAV Piety Karolinos Aukséiausiojo
Teismo..., 2015).

20 Pavyzdziui, Buenos Airése Argentinoje (Argentinos Respublikos
mediacijos ir taikinimo..., 2010, 4 str.), Brazilijoje (Brazilijos Federacinés
Respublikos mediacijos jstatymas, 2015, 27 str.).

2L Pavyzdziui, Indijoje (Indijos Respublikos komerciniy teismy,
komerciniy..., 2018, 12A str.).

2222 Biitina atkreipti démesj, kad 2020 m. birzelio 11 d. priimta ir naujesné,
tre¢ioji Mediacijos jstatymo redakcija, kuri jsigalioja 2021 m. sausio 1 diena.
Sioje redakcijoje esminiai mediacijos civiliniuose gin¢uose pakeitimai néra
jtvirtinami, net ir daugumos straipsniy numeracija isliko nepakitusi.
Pagrindinis  pakeitimy tikslas — detaliau reguliuoti mediacijos
administraciniuose gincuose taikymo galimybes.
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mediacija darbo gincuose, jsigaliojo nuo 2018 m. sausio 1 d. (Turkijos
Respublikos darbo teismy jstatymas, 2017, 3 str.), o verslo gincuose —
nuo 2019 m. sausio 1 d. (Turkijos Respublikos komercinis kodeksas,
2011, 5/A str.). AzerbaidZane privalomoji mediacija Seimos, darbo ir
verslo ginCuose jsigaliojo 2020 m. liepos 1 d. (Azerbaidzano
Respublikos mediacijos jstatymas, 2019, 28.1 ir 39 str.). Graikijoje,
po intensyvaus pasiprieSinimo 2018 m. sausj paskelbtam jstatymui,
jtvirtinusiam privalomaja mediacijg jvairiy kategorijy gincuose
(Graikijos Respublikos jstatymas Nr. 4512..., 2018, 182 str.), 2019 m.
lapkri¢io 29 d. buvo priimtas naujas mediacijag reglamentuojantis
jstatymas, kurio pagrindu panaikintas senasis ir priimtos naujos
nuostatos, jtvirtinancios privalomaja mediacija $eimos bylose (nuo
2020 m. sausio 15 d.) bei ginCuose, sprendziamuose bendraja teisena,
kuriy suma yra didesné nei 30 000 EUR (nuo 2020 m. kovo 15 d.)
(Graikijos Respublikos jstatymas Nr. 4640..., 2019, 6 str.)%.
Privalomosios mediacijos jvedimo galimybés svarstomos ir Serbijoje
(Brity taryba, 2018, p. 4-5).

Didéjantis skaiCius valstybiy, kuriose jstatymiskai jtvirtinama
viena ar kita privalomosios mediacijos rasis, leidzia teigti, kad
privalomoji mediacija pamazu tampa taisykle, o ne jos iSimtimi.
Neissprestas ES mediacijos paradoksas (ES vidaus politikos
generalinis direktoratas, 2014, p. 7), nacionaliniy vyriausybiy®*,
nevyriausybiniy organizacijy?® bei tarptautiniy organizacijy®®
pastangos skatinti naudojimasi mediacija taip pat leidzia daryti

2 Nors dél COVID-19 pandemijos padariniy nuostaty jgyvendinimas buvo
nukeltas, tikimasi, kad jos bus pradétos vykdyti pasibaigus dél paskelbto
karantino jvestiems ribojimams.

24 Pavyzdziui, minétoji Serbija (Brity taryba, 2018).

% Pavyzdziui, JAMS (https://www.jamsadr.com/); Center for Effective
Dispute Resolution (https://www.cedr.com/); International Mediation
Institute  (https://www.imimediation.org/); ADR  Center  Global
(https://www.adrcenterglobal.com/);  World  Mediation  Organization
(https://worldmediation.org/) ir Kiti.

% Pavyzdziui, CEPEJ Mediacijos darbo grupés veikla (CEPEJ, 2020).
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prielaida, kad wvalstybiy, jstatymiskai jtvirtinusiy privalomosios
mediacijos modelius savo teisinése sistemose, gali daugéti.

Vis délto augantis privalomgja mediacija  jtvirtinti
pasirinkusiy valstybiy skaiCius nereiskia, kad priespriesa jai iSnyko.
Sios koncepcijos kritikai vis dar kelia klausimy dél Zmogaus teisés j
teisming gynybg ribojimy; mediacijos kaip gincy sprendimo budo
iSkraipymo apribojus vieng i§ esminiy jos savybiy — savanoriskuma;
atsiverianciy galimybiy piktnaudziauti civiliniu procesu ir grésmiy,
kylanéiy silpnesniajai ginco $aliai (Relis, 2009, p. 65; Ciftci ir Gocuk,
2017; Meidanis Seremetakis & Associates Law Office, 2019). Siy
nuogastavimy galutinai neissklaidé net keli ESTT (Rosalba Alassini,
2010; Menini ir Rampanelli, 2017) bei EZTK (Momcilovié¢ pries
Kroatijg, 2015) sprendimai, kuriuose keltas neteisminiy taikinimo
procediiry kaip privalomo ikiteisminio gin¢o sprendimo bido
teisétumo ir padariniy klausimas.

Be to, net keliy valstybiy pavyzdziai parodé, kad
privalomosios mediacijos jgyvendinimas gali sulaukti didelés
prieSpriesos ne tik i§ advokaty ir teisinés bendruomenés, bet ir
nacionaliniy teismy. Italijoje ir Graikijoje privalomajg mediacijg
pavyko itvirtinti tik antruoju bandymu, abiejose Salyse ijsikiSus
atitinkamai Konstituciniam ir AukS$¢iausiajam teismams (ltalijos
Konstitucinio Teismo 2012 m. spalio 24 d. sprendimas Nr. 272/2012;
Graikijos Auks¢iausiojo Teismo 2018 m. birzelio 28 d.
Administracinés kolegijos plenarinés sesijos nuomoné Nr. 34/2018).
Po dviejy Rumunijos Konstitucinio Teismo iSaiskinimy 2014 m. ir
2018 m. privalomosios mediacijos jgyvendinimo iniciatyvos S$ioje
Salyje buvo atidétos neribotam laikui (Rumunijos Konstitucinio
Teismo 2014 m. geguzés 7 d. sprendimas Nr. 266; Rumunijos
Konstitucinio Teismo 2018 m. rugséjo 18 d. sprendimas Nr. 560).
Austrijoje dar 1997 m. AukScCiausiasis Teismas taip pat pripazino
bandomajj projekta, kuriuo iSbandytas privalomosios mediacijos
modelis, prieStaraujanciu jstatymui (Austrijos Auksciausiojo Teismo
1997 m. liepos 15 d. sprendimas Nr. 10b161/97a; Roth ir Stegner,
2014, p. 46).
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Intensyviau reguliuojant mediacija teisés aktuose, detaliau
reglamentuojamas ne tik pats mediacijos procesas, bet ir mediatoriy
veikla. Detalesnis mediatoriy veiklos reglamentavimas nulemia
palyginti naujo reiSkinio atsiradimg — ne vienos valstybés teisés
aktuose jtvirtintas reikalavimas uz mediacija atsakingoms
institucijoms rinkti su mediacija susijusius statistinius duomenis
(pavyzdziui, Turkijos Respublikos mediacijos civiliniuose gincuose
jstatymas, 2012, 30 str. 1 d. d) p.; LR mediacijos jstatymas, 2020, 3 str.
4 d. 5 p.). Pirmieji statistiniai duomenys, nors daznai fragmentiniai,
jau leidzia bent preliminariai jvertinti nacionaliniy privalomosios
mediacijos modeliy poveikj tiek nacionalinéms teisingumo
sistemoms, tiek mediacijai paplisti, ieSkoti tendencijy ir atskleisti
skirtingy nacionaliniy privalomosios mediacijos modeliy potenciala.

Lietuvoje ir kitose Europos valstybése per kelis pastaruosius
metus jtvirtinti privalomosios mediacijos modeliai, Zzlugusiy
privalomosios mediacijos iniciatyvy pavyzdziai, neiSnykstantis
pasiprieSinimas, nevisiSkas privalomosios mediacijos proceso
suvokimas, nacionalinius teismus vis dar pasiekian¢ios bylos,
susijusios su privalomosios mediacijos jgyvendinimu, bei palyginti
neseniai atsiradusi galimyb¢ pasitelkiant statistinius duomenis vertinti
praktinj privalomosios mediacijos poveikj pagrindzia §io tyrimo
aktualumg ne tik Lietuvos, bet ir Europos mastu. Daugéjant
igyvendinty ar sillomy jgyvendinti privalomosios mediacijos modeliy
galima teigti, kad Sios temos aktualumas artimiausiu metu ne tik
neisblés, bet, tikétina, tik didés.

2.2. TYRIMO OBJEKTAS

Pagrindinis disertacijos tyrimo objektas — Lietuvoje ir kitose Europos
valstybése jtvirtinti nacionaliniai privalomosios mediacijos
civiliniuose gin¢uose modeliai, $iy modeliy praktinis poreikis ir
poveikis bei jy ir teisés i teisming gynyba santykis. Privalomosios
mediacijos modelis ¢ia ir toliau tekste turéty bati suprantamas kaip
nacionalinio jstatymy leid¢jo pasirinktas privalomosios mediacijos
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igyvendinimo nacionalingje teisinéje sistemoje budas, apimantis
konkrecios privalomosios mediacijos raSies, privalomosios
mediacijos objekto ir taikymo srities, privalomosios mediacijos
paslaugy teikimo tvarkos ir kity susijusiy aspekty parinkimg ir
jtvirtinima.

Disertacijoje  pasirinkta apsiriboti Europos valstybése
naudojamais privalomosios mediacijos modeliais dél keliy priezaséiy.
Pirma, daugumoje Europos valstybiy, ir Lictuvoje, vyrauja
kontinentinés teises tradicija, kas leidzia lengviau brézti paraleles tarp
nacionaliniy  vyriausybiy pasirinkto  mediacijos  jstatyminio
reglamentavimo ir lyginti jtvirtinty nuostaty praktinj poveikj. Antra,
T veikia
pirminiai ir antriniai ES teisés aktai, Europos Zmogaus teisiy ir
pagrindiniy laisviy apsaugos konvencija, Europos Tarybos Ministry

dauguma Europos valstybiy tiesiogiai ar netiesiogiai2

komiteto bei CEPEJ darbo grupiy parengti dokumentai ir
rekomendacijos, aktualiis ir Lietuvoje. Be to, ES valstybéms naréms
tiesiogiai aktualtis ir ESTT sprendimai, visos Europos mastu aktuali
EZTT formuojama jurisprudencija. Tai leidZia teigti, kad biitent §ios
valstybés susiduria su tapacia ar panaSia teisine terpe kaip ir Lietuva,
yra veikiamos panaSiy iSoriniy paskaty, i§ dalies susiduria su
panasiomis problemomis. Tokia situacija leidzia efektyviai atlikti
Lietuvoje ir Siose valstybése jtvirtinty mediacijg reglamentuojanciy
teisés akty lyginamaja analizg.

Atitinkamai kitose pasaulio valstybése jtvirtintas mediacijos
reglamentavimas yra nagrinéjamas tik tiek, kiek biitina platesnei
situacijai apibrézti ir pateikti daugiau praktiniy pavyzdziy, kuriy
Europoje néra aptinkama. Tai ypa¢ aktualu dél JAV, nes bitent $i
valstybé laikytina mediacijos kaip teisinio rei§kinio pradininke, kur

27 Net ir tos Europos valstybés, kurios néra Europos Sajungos narés, i$ dalies
seka bei remiasi tiek ESTT jurisprudencija, tiek ES direktyvy ar reglamenty
nuostatomis. Tai ypa¢ aktualy toms valstybéms, kurios tikisi ateityje
prisijungti prie bloko, pavyzdziui, Turkijai ar Serbijai.
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mediacijos institutas yra itin placiai taikomas, ypac lyginant su
Europos valstybémis.

Atsizvelgiant | darbo objekta, Lietuvoje jtvirtintas
privalomosios mediacijos modelis nagrinéjamas kity Europos
valstybiy, kuriose jtvirtinti privalomosios mediacijos modeliai,
kontekste. Tarp jy — Azerbaidzanas, Belgija, Cekija, Graikija, Italija,
JK, Turkija, Norvegija, Pranciizija, Sveicarija ir kitos Europos
valstybés, kiek jy teisés akty nuostatos aktualios nagrin¢jamiems
klausimams.

IS iSvardyty wvalstybiy bitina iSskirti Italija, kurios
privalomosios mediacijos modelis darbe nagrinéjamas itin placiai.
Italijos pavyzdys svarbus dél keliy priezasCiy. Pirma, Italija viena i$
pirmyjy Europoje jtvirtino ne tik privalomaja mediacija teis¢jo
nurodymu?®, bet ir placia taikymo sritimi pasizyminc¢ia privalomaja
mediacija pagal jstatyma?®. Per tg laika sukaupti statistiniai duomenys
leidzia vertinti privalomosios mediacijos modelio poveikj ilgesniu
laikotarpiu, ko negalima padaryti nagrinéjant palyginti neseniai kitose
valstybése jgyvendintus privalomosios mediacijos modelius. Italijos
privalomosios mediacijos modelis placiau nagrinétas ir mokslinéje
literat@iroje, tai leidzia pasiekti gilesnes jzvalgas dél Sio modelio.
Antra, italiSkasis privalomosios mediacijos modelis, nors ir adaptuotas
pagal kiekvienos valstybés poreikius, buvo jgyvendintas net keliose
kitose Europos valstybése, i$ jy ir Azerbaidzane, Graikijoje, Turkijoje.
Tai leidzia Italijos teisés akty nuostatas teigti esant ,,pirminiu‘ Saltiniu
ir kity modelj perkélusiy valstybiy teisés akty nuostatas nagrinéti tiek,

28 Privalomoji mediacija teisé¢jo nurodymu yra mediacija, skiriama teis¢jo ar
kito teismo darbuotojo privalomu nurodymu, tinkamus gincus parinkti
paliekama teiséjo ar teismo darbuotojo diskrecijai.

2 Privalomoji mediacija pagal jstatyma paprastai jtvirtinama teisékiiros
iniciatyva, kurios pagrindu visi tam tikros kategorijos, pavyzdziui, Seimos,
gincai nukreipiami j mediacija, paprastai prie§ suteikiant ginco Salims
galimybe ginca nagrinéti teisme. Privalomoji mediacija pagal jstatyma daznai
gali biiti prilyginama privalomam ikiteisminiam ginco sprendimo biidui.
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kiek jos skiriasi nuo Italijoje jtvirtinto privalomosios mediacijos
modelio.

Disertacijoje  nagrinéjama  privalomosios  mediacijos
civilinivose gincuose problematika, neanalizuojant mediacijos
taikymo galimybiy baudziamuosiuose ar administraciniuose gincuose,
nors privalomoji mediacija praktiskai gali bati taikoma ir $iose teisés
Sakose®. Toks sprendimas priimtas atsizvelgiant j tai, kad privalomoji
mediacija, ypa¢ pagal jstatyma, dazniausiai yra taikoma bitent
civilinivose gincuose. Be to, privalomosios mediacijos taikymo
administraciniame ar baudZiamajame procese klausimai lemty poreikj
nagrinéti i§ esmés skirtingg problematika, visy pirma susijusig Su
ginco Saliy galios disbalansu, kiek tai sietina su subordinacija
pagristais santykiais administraciniame procese, ar, baudziamojo
proceso atveju, nusikaltélio ir aukos santykiais, didesne vieSojo
intereso svarba, taip pat skirtingomis teismo proceso taisyklémis. Siy
klausimy specifika yra daug platesné, o dél aptarty skirtybiy jos
nagrinéjimas neleisty darbe iSsamiai iSnagrinéti  esminiy
privalomosios mediacijos taikymo civiliniuose gincuose aspekty.

Disertaciniame  tyrime  nagrinéjamas  privalomosios
mediacijos ir konstitucinio teisminés gynybos principo, Kaip jis
jitvirtintas LR Konstitucijoje (LR Konstitucija, 1992, 30 str.; LR
Konstitucinio Teismo 2002 m. liepos 2 d. nutarimas), asmens teisés j
teisinga teisma, kaip ji jtvirtinta EZTK (Europos Zmogaus teisiy ir
pagrindiniy laisviy apsaugos konvencija, 1995, 6 str.), Dbei
veiksmingos teisminés gynybos principo, jtvirtinto ES pagrindiniy
teisiy chartijoje (Europos Sgjungos pagrindiniy teisiy chartija, 2016,
47 str.), santykis, bendrai juos vertinant kaip asmens teis¢ j teisming
gynyba. Toks objektas pasirinktas atsizvelgiant j svarbiausius EZTT

30 Pavyzdziui, bandomieji privalomosios mediacijos administraciniuose
ginCuose projektai vykdomi Pranciizijoje (Pranciizijos Respublikos 2016 m.
lapkric¢io 18 d. jstatymas dél teisingumo..., 2016, 5 str. IV d.), Latvijoje
susitikti su mediatoriais yra privaloma visiems nusikalstama veika
padariusiems nepilnameciams, nors jie ir néra jpareigoti sutikti dalyvauti
mediacijoje (Giedryté-Maciuliené ir Venckeviciené, 2016, p. 75).
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ir ESTT sprendimus, kuriuose nagrinétas privalomy ikiteisminiy
taikinimo procediiry galimybés riboti biitent, EZTT sprendimo
atzvilgiu, teise¢ i teisingg teisma (Momcilovi¢ pries Kroatijg, 2015, 3
par.) bei, ESTT sprendimy atzvilgiu, veiksmingos teisminés gynybos
principg (Rosalba Alassini, 2010, 1 ir 61 par. Menini ir Rampanelli,
2017, 53 par.). Be to, nors LR Konstitucinis Teismas tiesiogiai
nenagrinéjo privalomosios mediacijos modeliy atitikties LR
Konstitucijos nuostatoms, buvo priimtas ne vienas sprendimas,
kuriame vertinta skirtingy privalomy ikiteisminiy gincy sprendimo
tvarky atitiktis LR Konstitucijos 30 straipsnyje apibréztai asmens,
kurio konstitucinés teisés ir laisvés pazeidziamos, teisei | kreiptis |
teisma, pabréziant, kad batent Siame straipsnyje jtvirtintas
konstitucinis teisminés gynybos principass® (pavyzdziui, LR
Konstitucinio Teismo 2002 m. liepos 2 d. nutarimas; LR Konstitucinio
Teismo 2003 m. kovo 4 d. nutarimas).

Vis délto Siuo tyrimu nesiekiama iSsamiai atskleisti asmens
teisés ] teisingg teismg ar veiksmingos teisminés gynybos principo
turinio — tam reikéty kokybiskai skirtingo tyrimo, visy pirma skirto
detaliai asmens teisiy analizei, 0 ne privalomajai mediacijai. Dél to $iy
instituty problematika ir jy esmé nagrinéjama tik tiek, kiek tai biitina
privalomosios mediacijos modeliy santykiui su jais atskleisti bei
jvertinti, ar privalomosios mediacijos modeliai apskritai turi
potenciala riboti teise j teismine gynyba, ir, jei taip, iSnagrinéti, ar Sie
ribojimai yra proporcingi.

2.3. DARBO TIKSLAI IR UZDAVINIAI

Sio tyrimo tikslas — teoriniais ir praktiniais privalomosios mediacijos
modeliy taikymo pavyzdziais atskleisti Siy modeliy ir teisés j teisming

31| R Konstitucinio Teismo 2003 m. kovo 4 d. nutarime $is principas taip pat
detaliau vadinamas konstituciniu teisminés gynybos prioriteto ir
universalumo principu.
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gynyba santykj bei, nustacius ribojimy, jvertinti, ar jie yra proporcingi.
Siekiant jvardyto tikslo yra keliami §ie uzdaviniai:

1)

2)

3)

4)

5)

6)

1)

ISnagrinéti mediacijos juridizacijos procesg ir jvardyti Sio
proceso nulemtus esminius mediacijos bruozus;

Remiantis nurodytais esminiais mediacijos bruozais apibrézti
mediacijos kaip teisinio reiskinio samprata;

Atskleisti privalomosios mediacijos samprata ir, remiantis
jvardytais esminiais mediacijos proceso bruozais, jvertinti, ar
reikalavimas privalomai pasinaudoti mediacija yra
suderinamas su pacia §io proceso esme;

Isskirti  Europoje taikomus privalomosios mediacijos
modelius, jvardijant jy taikymo sritj®?, objekta®® bei iy
modeliy jgyvendinimo prielaidas, ypa¢ kiek tai sietina su
mediacijos paslaugy kokybés uztikrinimu;

Ivertinti, ar aptarti privalomosios mediacijos modeliai gali
riboti asmens teise | teisming gynyba;

Nustacius ribojimus, atsizvelgiant j praktinj privalomosios
mediacijos modeliy poveikj sprendziamoms problemoms ir
tikslus, kuriy siekiama jtvirtinant privalomosios mediacijos
modelius, jvertinti, ar Sie tikslai yra tinkami, o ribojimai
proporcingi.

2.4. GINAMIEJI TEIGINIAI

Mediacijos juridizacija ir intensyvéjantis mediacijos teisinis
reguliavimas i§ dalies pakeit¢ mediacijos sampratg:
mediacijai kaip procesui keliami papildomi reikalavimai;
siekiant uztikrinti aukSta mediacijos paslaugy kokybe
jtvirtinami  kvalifikaciniai  reikalavimai = mediatoriams;

32 Privalomosios mediacijos modeliy taikymo sritis apibréZtina remiantis
gincy kategorijomis, kurioms Sis modelis yra taikomas.

3 Privalomosios mediacijos modelio objektas apibréztinas remiantis
istatymy leidéjo nustatytu elgesio modeliu, kurio reikalaujama, kad
reikalavimas pasinaudoti mediacija biity laikomas jvykdytu.
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mediacijai tampant teisinés sistemos dalimi kartu keiciasi tam
tikry esminiy mediacijos bruozy suvokimas ir ribos.

2) SavanoriSkumo principas mediacijoje laikytinas esminiu
proceso bruozu, taiau jo ribos turéty biiti apibréztos Saliy
galimybe spresti, kaip organizuojamas procesas, kokia bus
proceso baigtis ir kuriuo momentu ji nutraukti. Atitinkamai
privalomosios mediacijos modeliai nepazeidzia
savanoriskumo principo ir mediacijos proceso esmés tol, kol
jais reikalaujama tik iSbandyti mediacijos procesa, taciau ne
jame susitarti ar elgtis tam tikru biidu mediacijos metu.

3) Privalomoji mediacija yra nebrangi ginco sprendimo teisme
alternatyva, pasizyminti aukstais sékmés rodikliais ir galinti
gerokai iSplésti mediacijos naudojimg. Tai leidzia Sia
priemone spresti teismy sistemos problemas, susijusias su jos
uzimtumu ir teismo proceso kaina, taip pat spresti riboto
mediacijos paplitimo problema.

4) Privalomoji mediacija yra proporcingas teisés ] teisming
gynybg ribojimas, sukeliantis tik minimalius nepatogumus
ginCo Salims, o siekis sprgsti teismy sistemos problemas,
sietinas su teismy uzimtumu ir proceso kaina, ir siekis spresti
riboto mediacijos paplitimo problema yra tinkami tikslai Siam
ribojimui pateisinti.

2.5. TYRIMO NAUJUMAS

Teisés akty nuostatos, leidzianCios taikyti privalomajg mediacija
teiséjo nurodymu, Lietuvoje pradétos taikyti tik 2019 m. sausio 1 d.
(LR CPK, 2002, 231 str. 1 d. LR CPK 65, 80, 93, 135, 142, 147, 177,
189, 225, 231 straipsniy pakeitimo..., 2017, 11 str.), o privalomaja
mediacija pagal jstatyma — tik 2020 m. sausio 1 d. (LR civiliniy gin¢y
taikinamojo tarpininkavimo jstatymo Nr. X-1702..., 2017, 2 str. 2 d.
LR mediacijos jstatymas, 2017, 20-22 str.), tod¢l nattralu, kad
Lietuvoje jtvirtintas privalomosios mediacijos modelis teisés
mokslininky nagrinétas minimaliai. Panasi situacija yra susidariusi ir
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Europos mastu — kaip aptarta pirmiau, daugelyje valstybiy
privalomosios mediacijos modeliai jgyvendinti palyginti neseniai.
Prie tokiy valstybiy galima priskirti Azerbaidzana, Belgija, Graikija,
Pranciizija, i§ dalies ir Turkija.

Didziausig ind¢lj | privalomosios mediacijos tyrimus
Lietuvoje jnesé¢ Kaminskiené, Tvaronaviciené, Vébraité. Dar 2013 m.
parengtame Kaminskienés straipsnyje nagrin¢jama privalomosios
mediacijos problematika ir samprata, tuo metu aktuali uZzsienio
valstybiy patirtis, apzvelgiami argumentai ,uz* ir ,pries
privalomosios mediacijos modelio jgyvendinima (Kaminskiene, 2013,
p. 685). Jau jgyvendinus privalomosios mediacijos modelj Lietuvoje
parengtas Kaminskienés ir Tvaronaviienés straipsnis, kuriame
nagrinéjama privalomosios mediacijos §eimos gincuose problematika
Lietuvoje, analizuojami teisiniai veiksniai, galintys turéti jtakos Siam
institutui tinkamai veikti (Tvaronavi¢iené ir Kaminskiené, 2019, p.
52). Privalomosios mediacijos klausimus savo disertacijoje, kurioje
nagrinétas Saliy sutaikymas civiliniame procese, trumpai analizavo ir
Vébraité (2009, p. 159-162), savo darbe kritiSkai vertinusi galimybe
Lietuvoje jtvirtinti privalomaja mediacija tiek teiséjo nurodymu, tiek
pagal jstatyma.

Privalomosios mediacijos jtvirtinimo galimybés analizuotos ir
LR teisingumo ministro patvirtintoje Mediacijos plétros koncepcijoje.
Koncepcijoje iSanalizuotas ir jvertintas mediacijos institutas,
jvardytos $io instituto plétros, efektyvumo didinimo galimybés,
pateikta lyginamoji uZzsienio teisés akty analizé (LR teisingumo
ministro 2015 m. rugséjo 17 d. jsakymas Nr. 1 R-268..., 2015, 1 par.).
Atsizvelgiant j tai, kad butent Sia koncepcija ir pasitlyta jtvirtinti
privalomaja mediacija Lietuvoje, koncepcijoje analizuotos jos
taikymo prielaidos, vertinta galima taikymo sritis.

Sie altiniai yra pagrindiniai privalomosios mediacijos analizei
skirti lietuviy autoriy mokslo darbai. Atsizvelgiant | tai, kad
privalomoji mediacija Lietuvoje pradé¢jo veikti dar palyginti neseniai,
§iy autoriy darbuose taip pat visy pirma vertinamos teorinés
problemos, o ne pats privalomosios mediacijos veikimo praktinis
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efektyvumas. Preliminarlis privalomosios mediacijos statistiniai
duomenys taip pat paskelbti tik 2020 m. viduryje (VGTPT, 2020a),
kas 1émé, kad pirmiau nurodytuose $altiniuose praktinis jos poveikis
visapusi$kai negaléjo buti vertinamas. Tas pats pasakytina ir apie
privalomosios mediacijos modelius kitose Europos valstybése,
daugumoje kuriy privalomoji mediacija buvo jgyvendinta
pastaraisiais metais. Siy valstybiy teisés akty nuostatos ir jy jtvirtinti
privalomosios mediacijos modeliai yra aptariami $ioje disertacijoje,
taCiau negaléjo biiti placiai aptarti ankstesniuose Saltiniuose. Be to, né
viename $iy darby detaliai neanalizuojamas privalomosios mediacijos
ir teisés | teisming gynyba ribojimas.

Uzsienio teisés mokslininky darbuose privalomoji mediacija
nagrinéta placiau. Galima teigti, kad teorinj pagrindg privalomosios
mediacijos sampratos ir privalomosios mediacijos jtvirtinimo formy
analizei savo straipsniuose padéjo Sander (2006), Hanks (2012).
ReikSminga  privalomosios mediacijos  kritika, ypa¢  dél
savanoriSkumo ir laisvo Saliy apsisprendimo principo, teisingumo
pasiekimo, reikalavimo mediacijoje dalyvauti gera valia, iSsakyta
Ingleby (1993), Zylstra (2001), Boettger (2004), Quek (2009), Nolan-
Haley (2011), Vettori (2015) darbuose.

Europoje privalomosios mediacijos modeliai nagrinéti arba
nacionaliniu kiekvienos valstybés lygmeniu (pavyzdziui, privalomoji
mediacija Norvegijoje analizuota Nylund (2018), Italijoje — Matteucci
(2015, 2020), Zappalaglio (2013)), arba apskritai vertinant mediacijos
situacijg Europoje — to pavyzdziai gali buty De Palo kuruotos studijos
(2011; 2018). Siaip ar taip, né viena jy lyginamuoju aspektu j Lietuvos
teisés akty nuostatas neatsizvelgia — Lietuva minima nebent visy ES
valstybiy kontekste, detaliai situacijos joje nenagringjant.

Atsizvelgiant | tai, kas i§déstyta, galima uztikrintai teigti, kad
tai pirmasis tyrimas, kuriame ne tik teoriniu atzvilgiu, bet ir remiantis
praktiniais rezultatais detaliai nagrinéjamas Lietuvoje jtvirtintas
privalomosios mediacijos modelis, pateikiama §io modelio lyginamoji
analizé kity Europos valstybiy jtvirtinty modeliy kontekste ir,
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atsizvelgiant | modeliui keltus tikslus ir pasirinktg jgyvendinimo biida,
vertinama jo atitiktis asmens teisei j teismine gynyba.

2.6. TEORINE IR PRAKTINE TYRIMO REIKSME

Disertacinio tyrimo svarba grindziama dviem pagrindiniais
disertacijoje nagrin¢jamais aspektais. Pirma, disertacijoje pateikiama
Lietuvoje jtvirtinto privalomosios mediacijos modelio lyginamoji
analizé kitose Europos valstybése jtvirtinty modeliy kontekste. Sios
analizés pagrindu iSskiriami privalomosios mediacijos modeliy
pranasumai ir trilkumai. Praktiné Sios analizés reikSmé sietina su
galimybe pasinaudoti geraja kity valstybiy praktika ir atitinkamai
pakoreguoti Lietuvoje jtvirtinta privalomosios mediacijos modelj. Si
analizé taip pat leidzia iSskirti sistemines privalomosios mediacijos
modeliy problemas. Be to, darbe pateiktos jzvalgos gali biiti itin
naudingos ir kity wvalstybiy, svarstanCiy galimybe jtvirtinti
privalomosios mediacijos modelius, jstatymy leidéjams.

Antra, disertacinis tyrimas svarbus tuo, kad jame nagriné¢jama
teoriniy teiginiy apie privalomosios mediacijos modelius atitiktis
faktinei situacijai. Si analizé ypa¢ svarbi ir biitina, nes teoriskai
privalomoji mediacija daznai suprantama arba kaip anatema, teigiant,
kad ji gali tik pabloginti tiek ginco Saliy padétj (Vettori, 2015, p. 363—
364), tiek visuomenés pozilirj | patj mediacijos procesa (Vébraité,
2009, p. 160), arba kaip panacéja, galinti iSspresti dauguma teismy
sistemos problemy, ypa¢ kiek tai sietina su teismy uZimtumu ir teismo
proceso kaina (De Palo, 2018, p. 9—11). Daugéjant valstybiy, kuriose
jgyvendintas privalomosios mediacijos modelis, ir atsirandant
susisteminty statistiniy duomeny, atsiranda galimybé patikrinti Siy
teiginiy teisinguma vertinant fakting situacijg ir bent preliminariai
atskleisti tikrajj privalomosios mediacijos modeliy poveikj tiek ginco
Saliy galimybei susitarti, tiek visuomenés pozitiriui j § ginco
sprendimo buida, tiek ir teismy sistemos problemoms spresti.

Pabréztina, kad disertaciniame tyrime negali buti pateikiama
neabejotiny atsakymy j Siuos klausimus — dauguma statistiniy
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duomeny vis dar fragmentiski, tik dalis jy renkami ilgesnj laika, tai
neleidzia jzvelgti aiSkiy tendencijy. Nepaisant to, prieinamy statistiniy
duomeny pakanka daryti pirmines i§vadas. Sios i§vados ir tyrimo metu
surinkti  duomenys apie privalomosios mediacijos modeliy
efektyvuma ir praktinj poveikj padés geresnj pagrinda toliau tirti
privalomosios mediacijos modelius ir leis priimti informuotus
sprendimus vertinant privalomosios mediacijos tinkamuma spresti dél
teismy uzimtumo, teismo proceso kainos ar riboto mediacijos
paplitimo susidariusias problemas.

2.7. TYRIMO SALTINIAI

Pagrindiniai  autoriai, nagrinéj¢  privalomosios  mediacijos
problematika Lietuvoje ir uzsienyje, jau buvo aptarti atskleidziant
disertacinio tyrimo naujumg. Norint kokybiSkai atlikti disertacinj
tyrima reikia j Sig temg pazvelgti placiau, vertinti ir tokius netiesiogiai
su privalomgja mediacija susijusius aspektus — mediacijos teisinio
reguliavimo intensyvéjimas ir Sio reguliavimo tendencijos, mediacijos
samprata, esminiai mediacijos bruozai, uzsienio valstybiy mediacijos
reguliavimo probleminiai aspektai ir tendencijos. Saltinius, kuriuose
tiek tiesiogiai, tiek netiesiogiai aptariami su privalomgja mediacija
susije klausimai, galima suskirstyti Sitaip:

Norminiai Saltiniai. Bene svarbiausias norminis Saltinis yra
nacionaliniai Lietuvos ir kity valstybiy teisés aktai, reguliuojantys
mediacijos taikymg. Dazniausiai tai specifiniai mediacija
reglamentuojantys jstatymai; daznai tiek Lietuvos, tiek kitoms
valstybéms aktualios ir CPK nuostatos, nes biitent jose jtvirtinama
galimybé taikyti privalomaja mediacijg teiséjo nurodymu, numatytos
sankcijos ar paskatos uz nedalyvavimg privalomojoje mediacijoje ar,
atvirksciai, pasinaudojimg mediacija. Svarbis ir kiti nacionaliniai
jstatymai, pavyzdziui, Valstybés garantuojamos teisinés pagalbos
tarnybos jstatymas, pojstatyminiai teisés aktai, i§ kuriy aktualiausi
teisingumo ministro jsakymai, kuriy pagrindu jgyvendinamos
Mediacijos jstatymo nuostatos.
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Europos lygmeniu svarbios ES mediacijos direktyvos
nuostatos, maziau, bet taip pat aktualios Vartotojy AGS direktyvos
nuostatos, kuriy pagrindu ne vienoje Europos valstybéje buvo pakloti
pamatai mediacijai reglamentuoti nacionaliniu mastu. Nagrinéjant
privalomosios mediacijos modeliy ir teisés j teisming gynyba santykj
aktualios ES pagrindiniy teisiy chartijos (2016) bei EZTK (1995)
nuostatos, o Lietuvai — ir LR Konstitucijos (1992) nuostatos, kuriose
Si teisé jtvirtinta. Taip pat aktuals ir Svelniosios teisés (angl. soft law)
Saltiniai, tokie kaip UNCITRAL pavyzdiniai jstatymai (2002, 2018),
Europos Tarybos Ministry komiteto rekomendacijos dél mediacijos
Seimos ir civiliniuose ginc¢uose (Europos Tarybos Ministry komiteto
1998 m. sausio 21 d. rekomendacija..., 1998; Europos Tarybos
Ministry komiteto 2002 m. rugséjo 18 d. rekomendacija..., 2002),
CEPEJ  patvirtintos  gairés geresniam §iy rekomendacijy
igyvendinimui (CEPEJ, 2007a), nes biitent jie padaré didele jtaka
nacionaliniam mediacijos reglamentavimui Europos valstybése. Be to,
jy nuostatos rodo tarptautinés bendruomenés sutarimag dél tam tikry su
mediacija sietiny aspekty, leidZzia paaiskinti tam tikry nacionaliniy
nuostaty tikslus.

Specialioji literatiira. Galima iSskirti keturias pagrindines
specialiosios literatiiros, kuria remtasi disertaciniame tyrime, grupes.
Pirmai grupei priskirtinos bendrojo pobiidzio mediacijos apzvalgos,
dazniausiai rinkiniai, kurivose nagrinéjamos nacionaliniy mediacijg
reglamentuojaniy teisés akty nuostatos. Sio pobiidzio Zaltiniuose
daznai pateikiama detalesné informacija apie uzsienio valstybiy teisés
aktus. Tai svarbu, nes rasti tokios informacijos nekalbant konkrecios
valstybés nacionaline kalba yra sunku. Siuose 3altiniuose taip pat
daznai pateikiama ir bendra nacionalinio reglamentavimo pavyzdziy
apzvalga, jvardijamos pastebimos tendencijos.

Tokios literatiiros paminétini pavyzdziai yra Hopt ir Steffek
(2013) redaguota knyga ,,Mediation: Principles and Regulation in
Comparative Perspective”, Alexander, Walsh ir Svato$ (2017)
redaguota ,,EU mediation law handbook: regulatory robustness
ratings for mediation regimes®, Schonewille ir Schonewille (2014)
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redaguota ,,The variegated landscape of mediation: a comparative
study of mediation regulation and practices in Europe and the world“.
Prie tokio pobiidzio Saltiniy priskirtina ir CEPEJ (2019) patvirtinta
studija ,,European Handbook for Mediation Lawmaking®, prie kurios
rengimo Kkartu su CEPEJ mediacijos darbo grupe prisidéjo ir
disertacinio tyrimo autoré. Sio pobiidzio Saltiniams priskirtina ir
praktiné literatiira. Lietuvai $iuo metu svarbiausias ir aktualiausias
praktinio pobudzio leidinys yra ,Mediatoriaus vadovas“
(Kaminskiené ir kt., 2019). Vis délto atkreiptinas démesys, kad,
nagringjant privalomosios mediacijos problematika, daugelis S$iy
Saltiniy vertingi tik i§ dalies, nes, kaip aptarta, daugumoje Europos
valstybiy privalomosios mediacijos modeliai pradéjo veikti tik labai
neseniai.

Antrai grupei priskirtini Saltiniai, kuriuose specifiskai
nagrinéjama privalomoji mediacija ir jos taikymo problematika. Kaip
jvardyta nagrinéjant disertacinio tyrimo naujumo aspekts, prie Sios
grupés reikéty priskirti Kaminskienés ir Tvaronaviéienés straipsnius
(Kaminskiené, 2013; Tvaronavi¢iené ir Kaminskiené, 2019), i§ dalies
— Vébraités disertacija (2009). IS uzsienio autoriy darby svarbiausi
Ingleby (1993), Sander (2006), Quek (2009), Nolan-Haley (2011),
Hanks (2012), Vettori (2015) straipsniai. Specifiniai su privalomaja
mediacija sietini aspektai, tokie kaip reikalavimas dalyvauti gera valia,
privalomosios mediacijos ir savanoriSkumo principo santykis
nagrinéti Zylstra (2001), Boettger (2004), Heeden (2005), Durand
(2016) ir kity autoriy darbuose.

Treciai grupei priskirtinoje literatiiroje nagriné¢jami specifiniai
klausimai, tiesiogiai nesusij¢ su privalomgja mediacija, taéiau
aktualtis disertaciniam tyrimui. Lietuvos autoriai nagrinéjo
mediatoriaus civilinés atsakomybés klausimus (Juskaité-Vizbariené,
2014), teisminés mediacijos problematikg (Kaminskiené, 2010),
mediacijos bitinybe vieSajame gyvenime tyré Lakis (2010),
mediacijos teisinio reguliavimo tendencijas Lietuvoje taip pat
analizavo Simaitis (2007). Uzsienio mokslininky darbai taip pat
svarblis specifiniams mediacijos aspektams atskleisti. PavyzdZiui,
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mediacijos teisinio reglamentavimo problematika iSsamiai nagrinéta
Alexander (2006, 2008, 2009, 2012) darbuose, su mediacijos
juridizacija sietiniems klausimams atskleisti aktuali Brooker (2013)
monografija, taip pat Blichner ir Molander (2005) straipsnis.

Ketvirtai grupei reikéty priskirti daznai visos Europos ar ES
mastu atliekamus lyginamuosius tyrimus, kuriais siekiama jvertinti
esamg padét] valstybése tam tikru konkre¢iu aspektu. Sie tyrimai
svarbis atskleidZiant prakting padétj valstybése, jy skirtumus, padeda
identifikuoti esmines problemas, taip pat sudaro salygas rasti Siy
problemy sprendimo buidus. Prie tokios literatiiros priskirtinos ES
mastu atliktos studijos dél mediacijos paplitimo ir galimo mediacijos
poveikio, pavyzdziui, ,,Rebooting’ the Mediation Directive: Assessing
the Limited Impact of its Implementation and Proposing Measures to
Increase the Number of Mediations in the EU: study*“ (ES vidaus
politikos generalinis direktoratas, 2014), ,,Quantifying the cost of not
using mediation — a data analysis: A Note to the European
Parliament (De Palo, Feasley ir Orecchini, 2011), taip pat studijos,
lyginancios nacionaliniy teismy sistemy efektyvuma (CEPEJ, 2018d),
teismo proceso iSlaidas (Albert ir Mikelénas, 2007; Hodges,
Vogenauer ir Tulibacka, 2010; Evas ir kt., 2018). Prie Sios grupés
priskirtini ir nacionaliniai tyrimai, nagrinéjantys tam tikrus su
mediacijos paplitimu sietinus klausimus, pavyzdziui, tyrimas dél
Lietuvos advokaty poziiirio j taiky gincy sprendimg ir mediacijg
(Kaminskiené ir kt., 2016), tyrimas dél teismo mediatoriy pozitirio j
teisminés mediacijos praktika (Sondaité ir Mole, 2019).

Teismy praktika. Disertaciniame tyrime analizuota, kaip
nacionaliniai teismai taiko privalomaja mediacijg jtvirtinan¢ias
nuostatas, taip pat nagrinéta tarptautiniy teismy, pavyzdziui, ESTT ir
EZTT jurisprudencija, ypa¢ kiek tai sietina su privalomosios
mediacijos ir teisés j teisming gynybg santykio analize. Tuo paciu
aspektu analizuoti ir LR Konstitucinio Teismo nutarimai bei
sprendimai. Nagrinéjant privalomosios mediacijos reglamentavimg
taip pat atsizvelgta j uZsienio valstybiy teismy sprendimus, kuriuose
vertintos privalomajg mediacijg jtvirtinusiy teisés akty nuostatos, i$ jy
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— Italijos Respublikos Konstitucinio teismo sprendimas (ltalijos
Konstitucinio teismo 2012 m. spalio 24 d. sprendimas Nr. 272/2012),
Graikijos Auksciausiojo teismo nuomoné (Graikijos Auksciausiojo
teismo 2018 m. birzelio 28 d. Administracinés kolegijos plenarinés
sesijos nuomoné Nr. 34/2018), Turkijos Konstitucinio teismo
sprendimas (Turkijos Konstitucinio teismo 2018 m. liepos 11 d.
sprendimas Nr. 2018/82), taip pat j Zemesnés instancijos uzsienio
valstybiy teismy sprendimus.

Kita literatiira. Prie Sios grupés priskirtini jvairis kiti Saltiniai.
Nors ir negalima jy laikyti specialigja literattira, jie taip pat ne maziau
svarbiis disertaciniam tyrimui. Praktiniam privalomosios mediacijos
modeliy poveikiui atskleisti placiai remtasi tokiomis tarptautiniy ir
nacionaliniy statistiniy duomeny suvestinémis — Europos teisingumo
rezultaty suvestinés (Europos Komisija, 2020), teismy veiklos
apzvalgos (LR nacionaliné teismy administracija, 2014, 2016, 2017,
2020), taip pat nacionaliniais mediacijos statistiniais duomenimis
(pavyzdziui, Italijos Respublikos teisingumo ministerija, 2020b;
Turkijos Respublikos teisingumo ministerijos Teisiniy jrasy ir
statistikos generalinis direktoratas, 2020; VGTPT, 2020a).

Taip pat svarbus disertaciniam tyrimui yra nacionaliniai ir
tarptautiniai travaux preparatoires bei kiti parengiamieji dokumentai
— Mediacijos plétros koncepcijos (LR teisingumo ministro 2010 m.
lapkri¢io 23 d. jsakymas nr. 1R-256..., 2010; LR teisingumo ministro
2015 m. rugséjo 17 d. jsakymas nr. 1 R-268..., 2015), Lietuvos ir
uzsienio valstybiy teisés akty aiSkinamieji rastai (LR teisingumo
ministerijos 2008 m. sausio 11 d. aiSkinamasis rastas..., 2008; Italijos
Respublikos teisingumo ministerija, 2010; LR Vyriausybés 2016 m.
geguzés 18 d. nutarimas Nr. 505..., 2016) ir kiti panaSaus pobudzio
dokumentai, leidziantys nustatyti, kokiy tiksly buvo siekiama teisés
aktu ir kokiy rezultaty tikétasi.

Siai kategorijai priskirtini ir kito pobiidzio dokumentai — i3 jy
ir mediacijos paslaugy administratoriy parengtos ir taikomos
mediacijos taisyklés, tinklaras¢iy jraSai, straipsniai visuomenés
informavimo priemonése.
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2.8. TYRIMO METODAI

Pagrindiniai disertaciniame tyrime naudoti metodai — lyginamasis,
teleologinis, istorinis, sisteminés analizés ir lingvistinis.

Lyginamasis metodas yra svarbiausias §iame tyrime. Siuo
metodu mediacijg reglamentuojancéiy teisés akty nuostatos Lietuvoje
lygintos su kity Europos valstybiy, kuriose jtvirtinta privalomoji
mediacija (pavyzdziui, Azerbaidzano, Belgijos, Cekijos, Graikijos,
Italijos, JK, Turkijos, Norvegijos, Pranciizijos, Sveicarijos) teisiniu
reglamentavimu. Remiantis S$iuo metodu vertinti nurodytose
valstybése jtvirtinti privalomosios mediacijos modeliai, atskleisti jy
pranagumai ir trikumai, nagrinétas $iy modeliy praktinis poveikis. Sis
metodas leido jvardyti geraja reguliavimo praktika, jvertinti, kas
galéty padéti padaryti lietuviskajj privalomosios mediacijos modelj
efektyvesnj, taip pat numatyti tam tikras tolesnes mediacijos raidos
tendencijas, vertinant pagal kity valstybiy patirtj ar kity AGS budy,
pavyzdziui, arbitrazo, vystymasi.

Teleologinis metodas disertaciniame tyrime itin aktualus
nagrinéjant, kokiy tiksly buvo siekiama jtvirtinant privalomosios
mediacijos modelius. Bitent jstatymy leidéjo tikslas jtvirtinant tam
tikrus asmens teisés ribojimus yra vienas i$ esminiy kriterijy vertinant,
ar toks ribojimas yra proporcingas ir pateisinamas asmens teisés
ribojimu. Dél §ios priezasties teleologinis metodas buvo aktualiausias
nagrinéjant privalomosios mediacijos ir teisés j teisming gynybg
santykio problematikg. Juo remtasi ir kitose tyrimo dalyse,
pavyzdZiui, analizuojant, kokiais kriterijais remdamiesi nacionaliniai
jstatymy leidéjai pasirenka tam tikrg privalomosios mediacijos
taikymo sritj, taip pat nagrin¢jant, kodél kai kuriose valstybése
advokaty dalyvavimas privalomojoje mediacijoje yra privalomas.

Istorinis metodas visy pirma leido atskleisti mediacijos
instituto raidg. Istoriné mediacijos raida itin aktuali nagrinéjant jos
virsmg 1§ socialinio ] teisinj reiSkinj, analizuojant mediacijos
juridizacijos etapus. Istorinis metodas taip pat naudotas nagrin¢jant
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mediacijos reglamentavimo poky¢ius Lietuvoje, tai leido jvertinti
skirtingo tipo reglamentavimo poveikj mediacijos plétrai Lietuvoje.

Sisteminés analizés metodas aktualus visame disertaciniame
tyrime. Pasitelkiant §] metoda j privalomaja mediacija zZvelgiama ne
kaip ] atskirg institutg, o kaip j nacionaliniy ir supranacionaliniy teisés
sistemy dalj. Sis metodas leido nacionaliniy teisés akty nuostatas
vertinti ES teisés akty ir Europos Tarybos parengty dokumenty
kontekste, §iuo metodu privalomoji mediacija taip pat vertinta kaip
platesniy civilinj procesg ir valstybés garantuojamg teising pagalba
reglamentuojanc¢iy nuostaty dalis.

Lingvistinis metodas buvo itin aktualus tyrime nagrinéjant
taikinimo ir mediacijos sgvokas, vertinant, kokj poveikj vienokios ar
kitokios sgvokos parinkimas ar nesisteminis sgvoky aiSkinimas gali
turéti teisés aktams, kuriuose §i sgvoka pavartota, aiskinti. Sis metodas
taip pat naudotas tyrimo metu aiskinant kitas sagvokas ir atskleidziant
jy reikSme.

2.9. DISERTACIJOS STRUKTURA

Disertacija sudaro jvadas, trijy daliy déstomoji dalis ir i§vados. [vade
atskleidziamas tyrimo aktualumas ir iStirtumo laipsnis, apibréziamas
tyrimo objektas, jvardijamas darbo tikslas ir uzdaviniai, nurodomi
pagrindiniai $altiniai, analizuoti tyrimo metu, ir pateikiami ginamieji
teiginiai.

Pirmoje darbo dalyje analizuojama privalomosios mediacijos
samprata. Siai sampratai atskleisti nagrinégjamas mediacijos
juridizacijos procesas ir jo implikacijos, mediacijos virsmo i$ iSimtinai
socialinio ] teisinj rei$kinj raida, atskleidziamos galimos mediacijos
reguliavimo formos. Sioje dalyje taip pat analizuojama mediacijos
samprata, siekiant nustatyti esminius mediacijos proceso bruoZzus.
Remiantis $iais bruozais atskleidZiama privalomosios mediacijos
samprata — nagrin¢jamos reikalavimo pasinaudoti privalomaja
mediacija jtvirtinimo formos; analizuojama procesiniy paskaty ir
sankcijy uZz nustatyto elgesio modelio laikymasi ar nesilaikyma
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reik§mé; vertinamas savanoriskumo kaip vieno i§ esminiy mediacijos
principy ir privalomosios mediacijos instituto santykis.

Antroje darbo dalyje nagrin¢jami skirtingose Europos
valstybése jtvirtinti privalomosios mediacijos modeliai. Aptariama
pasirinkta privalomosios mediacijos modeliy taikymo sritis, §j
pasirinkimg lemiantys kriterijai, analizuojamos su pasirinkta taikymo
sritimi, Lietuvoje su — privalomaja mediacija Seimos gincuose,
sietinos problemos. Sioje dalyje taip pat nagrin¢jamas privalomosios
mediacijos objektas, atsizvelgiant j tai, koks elgesio modelis laikytinas
pakankamu, kad reikalavimas pasinaudoti privalomgja mediacija biity
jvykdytas. Remiantis praktiniais Europos ir kity uZsienio valstybiy
pavyzdziais skiriami reikalavimai dalyvauti informacingje sesijoje ir
dalyvauti mediacijoje, aptariamos $iy reikalavimy taikymo variacijos,
tarpinio modelio susiformavimas. Antroje darbo dalyje taip pat
nagrinéjama privalomosios mediacijos paslaugy kokybés uztikrinimo
problematika, iSskiriant rinkos, paskaty ir jgaliojimy modelius.

Trecioje darbo dalyje nagring¢jama privalomosios mediacijos
modeliy ir teisés j teisming gynybg santykio problematika. Remiantis
LR Konstitucinio Teismo, EZTT ir ESTT sprendimais vertinama, ar
privalomgja mediacija gali biti ribojama teisé i teismine gynyba.
Nustacius, kad privalomosios mediacijos jtvirtinimas gali riboti Sig
teise, atsizvelgiant ] du pagrindinius privalomosios mediacijos
igyvendinimo tikslus (teismy sistemos problemy, sietiny su teismy
uzimtumu ir proceso kaina, sprendimas ir riboto mediacijos paplitimo
problemos sprendimas) bei i teisétumo, tinkamumo, butinumo ir
priemoniy / rezultato santykio kriterijus, vertinama, ar $ie ribojimai
yra proporcingi.

Darbo pabaigoje pateikiamos disertacinio tyrimo iSvados,
parengtos atsizvelgiant j ginamuosius teiginius, ir pasitilymai Lietuvos
jstatymy leidéjui dél galimy teisés akty pakeitimy, sieting su
disertacinio tyrimo metu atskleistais probleminiais aspektais.
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2.10. ISVADOS

Intensyvéjant mediacijos teisiniam reguliavimui ir keiéiantis
visuomenés poziliriui i §j gincy sprendimo biida, i§ iSskirtinai
socialinio reiskinio mediacija tapo teisiniu reiskiniu. Tai nulémé
laipsniska mediacijos sampratos kaita, jos detalizavima.
Mediacijos kaip proceso samprata siauréja — teisés aktuose
jtvirtinami papildomi reikalavimai, kas gali buati laikoma
valstybés pripazjstamu mediacijos procesu, paprastai S$iuos
reikalavimus susiejant su profesiniais ir kvalifikaciniais
mediatoriy veiklos standartais. Proceso bruozy, kurie anksciau
galéjo buti laikomi neatskiriamais nuo mediacijos sampratos,
tokiy kaip mediacijos konfidencialumas ar savanoriSkumas, ribos
laikui bégant taip pat siauréja. Privalomosios mediacijos modeliy
jtvirtinimas kartu lemia, kad visuomenés akyse jsitvirtina tam
tikri mediacijos standartai — atsiranda liikestis dél tam tikros
mediacijos trukmés, konkre¢iy mediatoriy funkcijy, ypac kiek tai
sietina su taikos sutarties parengimu, pasitilymo dél galimos
gin¢o sprendimo baigties suformulavimu. Manytina, kad vis
labiau integruojant mediacijg j civilinj procesg ir dél to siekiant
uztikrinti aukstg mediacijos paslaugy kokybe ir platesniu mastu
jtvirtinti  privalomgja mediacijg, laipsniSkos mediacijos
sampratos kaitos tendencija ateityje tik rySkeés.

Nors privalomoji mediacija néra suderinama su placigja
savanoriSkumo principo mediacijoje samprata, mediacijos
juridizacija ir jos integravimas j civilinj procesa nulémé, kad Sio
principo samprata siauréja ir apima tik sprendimus mediacijos
proceso metu, jskaitant ir galutinio sprendimo d¢l taikos sutarties
Sudarymo priémima. D¢l to privalomosios mediacijos modeliai
laikytini atitinkanciais siaurajg savanoriskumo principo samprata
ir neprieStaraujanciais esminiams mediacijos sampratos
aspektams. Vis délto tam tikros privalomosios mediacijos
modeliy variacijos, pavyzdziui, platus reikalavimo dalyvauti gera
valia aiSkinimas ar mediatoriaus pasitlymo dél ginco baigties
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jtvirtinimas, numatant sankcijas tais atvejais, kai pasitilymo ginco
Salys nepriima, gali sukurti ribinius atvejus, kurie neatitinka nei
placiosios, nei siaurosios savanoriSkumo principo mediacijoje
sampratos ir galéty bati pripazjstami nesuderinamais su
mediacijos esme.

Privalomoji mediacija turi potencialg spregsti teismy sistemos
problemas, sietinas su teismy uzimtumu ir teismo proceso kaina,
bei riboto mediacijos paplitimo problema, taciau jos praktinj
poveiki mazina potencialiy atsakovy neatvykimas |
privalomosios mediacijos sesija, ribotas teiséjy diskrecija
paremtos privalomosios mediacijos taikymas ir dél nedetalaus
privalomosios mediacijos reglamentavimo kylantis antrinis
bylingjimasis. Privalomosios mediacijos efektyvumui uztikrinti
reikia imtis didesniam asmeny ratui paveikiy procesiniy sankcijy,
tokiy kaip teis¢jo pareiga skirti bauda asmenims, be objektyviy
priezasCiy atsisakiusiems dalyvauti privalomosios mediacijos
sesijoje, Sios sankcijos dydj susieti su asmens turtine padétimi ar
ginco dydziu; jtvirtinti paskatas teisé¢jams pasinaudoti diskrecija
perduoti ginca privalomai spresti mediacijos budu, atsizvelgti j §j
aspekta vertinant teis¢jy veikla ir suteikti galimybe teismuose
sukurti papildomas pareigybes mediacijai tinkamy gincy atrankai
vykdyti; sumazinti antrinio bylingjimosi tikimybe, detaliau
apibrézti privalomosios mediacijos objekta konkre¢iai jvardijant,
kada pareiga pasinaudoti privalomaja mediacija yra pasinaudota,
bei didinti asmeny, kuriems pagal jstatyma taikomi
konfidencialumo reikalavimai, ratg. Nejtvirtinus tokiy nuostaty,
privalomosios mediacijos modeliy efektyvumo potencialas gali
islikti ribotas.

Privalomosios mediacijos jtvirtinimas apriboja tiesiogine
galimybe gin€g spresti teisme, taCiau nei nacionaliniuose ar
tarptautiniuose teisés aktuose, nei Lietuvos Respublikos
Konstitucinio Teismo doktrinoje, nei tarptautiniy teismy, tokiy
kaip ESTT ar EZTT, jurisprudencijoje néra jtvirtinta, kad asmens
teisé | teisming gynybg yra absoliuti, juo labiau kad ja turéty biiti
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garantuojama tiesioginé galimybé spresti  gin€a  teisme.
Atvirk§Ciai, pripazjstama privalomos ikiteisminés gincy
sprendimy tvarkos jtvirtinimo galimybé¢, jei uztikrinama, kad
asmens teis¢ ginti savo teises ir laisves teisme néra paneigiama,
o ribojimai yra proporcingi.

Privalomosios mediacijos modeliai, kuriais uztikrinama, kad
asmenims, pasinaudojusiems privalomgja mediacija ir
nepasiekusiems taikos sutarties, iSlicka galimybé kreiptis |
teisma, jie néra verCiami sudaryti taikos sutarties, mediacijos
vykdymo laikotarpiu sustabdomi ieSkinio senaties terminai,
uztikrinama laikinyjy apsaugos priemoniy taikymo galimybé, o
pati privalomoji mediacija vykdoma nemokamai ar uz nominaly
mokest] ir netrunka nepagrjstai ilgai, negali buti laikomi
paneigianciais asmens teis¢ kreiptis | teisma. Privalomosios
mediacijos nustatymas taip pat turi bati pripazjstamas
proporcingu asmens teisés ] teisming gynyba ribojimu, nes
pagrindiniai tikslai, kuriy siekiama jgyvendinant privalomosios
mediacijos modelius, — riboto mediacijos paplitimo ir teismy
sistemos problemy, sietiny su teismy uzimtumu ir proceso kaina,
sprendimas, — yra tinkami ribojimui pateisinti, o privalomosios
mediacijos modeliy jtvirtinimas kaip priemoné Siems tikslams
pasiekti taip pat atitinka tinkamumo ir butinumo kriterijus. Vis
délto, siekiant sumazinti tikimybe, kad privalomosios mediacijos
modeliai ateityje neatitiks pirmiau jvardyty kriterijy, reikia
jtvirtinti maksimalig privalomosios mediacijos trukmeg, taip pat
vertinti, ar néra galimybés nustatyti maziau asmeny galimybes
pasirinkti elgesio buda ribojantj privalomosios mediacijos
objekta, kuris buty ne maziau efektyvus. Tai aktualiausia
sprendziant, ar privalomosios mediacijos objektas turéty biiti
informaciné mediacijos sesija, ar reikalavimas dalyvauti
mediacijoje.
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2.11. PASIULYMAI

1. Siekiant uztikrinti, kad privalomosios mediacijos modelio
potencialas prisidéti prie efektyvesnio teismy sistemos veikimo ir
didesnio mediacijos paplitimo Lietuvoje nebiity ribotas, sitiloma:

1) atsizvelgiant j tai, kad potencialiis ieSkovai negaléty pateikti
ieSkinio teisme nepasinaudoj¢ privalomgja mediacija, o
potencialiems atsakovams tokios sankcijos daznai néra
paveikios, uz neargumentuota atsisakymg atvykti |
privalomosios mediacijos sesija jtvirtinti procesines
sankcijas, kurios biity paveikios ne tik potencialiems
ieSkovams, bet ir potencialiems atsakovams. Tam uztikrinti
reikalingos dvi salygos. Pirma, kad procesinés sankcijos biity
praktiSkai taikomos, reikia jtvirtinti teismo pareigg, o ne teis¢
taikyti procesines sankcijas ginco Salims, be pagristos
priezasties neatvykusioms ] privalomosios mediacijos sesija.
Antra, kad procesinés sankcijos buity veiksmingos ne tik byla
laiméjusiai ginco $aliai, kaip yra nukrypimo nuo byliné¢jimosi
i8laidy paskirstymo taisykliy atveju, sitiloma jtvirtinti teismo
pareiga uz nepagrista atsisakyma dalyvauti privalomosios
mediacijos sesijoje neatvykusiai ginCo Saliai skirti pinigine
bauda.

Toks elgesys galéty buti prilygintas piktnaudziavimui
procesinémis teisémis ir reguliuojamas LR CPK 95 straipsnio
2 dalyje, kuri galéty biiti iSdéstyta atitinkamai:

95 straipsnis. PiktnaudZiavimo procesinémis teisémis bei
nepagristo atsisakymo dalyvauti privalomojoje mediacijoje
pasekmés

<..>

2. Teismas, nustates Sio straipsnio 1 dalyje numatytus
piktnaudziavimo atvejus arba kad salis neargumentuotai
atsisaké pasinaudoti privalomgja mediacija, gali, o0
nepagristo atsisakymo pasinaudoti privalomgja mediacija
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atveju privalo paskirti dalyvaujanciam byloje asmeniui iki
penkiy tikstanciy eury baudq. Iki 50 procenty Sios baudos
gali buti skiriama kitam dalyvaujanciam byloje asmeniui. Kai
pareiskiamas Sio straipsnio 1 dalyje numatytas reikalavimas
deél nuostoliy atlyginimo, dalyvaujancio byloje asmens naudai
paskirta baudos dalis jskaitoma j priteisting nuostoliy sumgq.
<..>;

2) skatinti platesnj naudojimasi privalomgja mediacija teiséjo
nurodymu motyvuojant teis€¢jus dazniau perduoti ginca
privalomai spresti mediacijos budu. Tam reikia jgyvendinti
bandomuosius projektus teismuose, kurie biity paremti didele
taikaus gin¢y sprendimo tikimybe pasiZyminéiy gincy
atrankos sistema, bei atitinkamai papildyti Teiséjy veiklos
vertinimo aprasa, kad teiséjy teise perduoti gin¢a privalomai
spresti mediacijos buidu paremta privalomgja mediacija bty
skatinami naudotis ne tik teis€jai, kurie patys yra mediatoriai.
Tam reikia vertinant teiséjy veikla atsizvelgti ir j tai, kiek
gindy teis¢jai perdave spresti mediacijos biidu. Siam kriterijui
jtvirtinti sitilytina papildyti Teiséjy veiklos vertinimo apraso
10.5. punktg ir i§déstyti jj atitinkamai:

10.5. papildomai iki 5 baly gali buti skiriama tais atvejais, kai
teiséjo darbo kruvio vidurkis yra didesnis nei teiséjy darbo
krivis atitinkamos pakopos teismuose Lietuvos Respublikos
mastu, taip pat uz teiséjo vykdomgq teismo mediatoriaus veiklg
ir teisminei mediacijai perduotas bylas (vertinant teisminei
mediacijai  perduoty bei teisminés mediacijos bidu
isnagrinéty byly skaiciy ir jy rezultatus), teiséjo nagrinétose
bylose sudaryty taikos sutarciy kiekj arba teiséjo uzimtumg
kitoje veikloje.

2. Siekiant, kad valstybés 1éSos jtvirtinus privalomaja mediacijg bty
taupomos nerizikuojant privalomosios mediacijos paslaugy kokybe,
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sitilytina jtvirtinti bendrg privalomosios mediacijos paslaugy
finansavimg, kai dalis mediacijos paslaugy kainos padengiama
VGTPT i8 valstybés biudzeto 1ésy, o kita dalis padengiama ginco Saliy
1éSomis, Siy nuostaty netaikyti asmenims, turintiems teis¢ j valstybés
garantuojama teisine pagalba.

Tam, kad mediatoriaus atlygis priartéty prie rinkos kainos,
mediatoriui biity mokama tik uz faktiskai suteiktas paslaugas, o ginco
Saliy mediacijai patiriamos iSlaidos isSlikty minimalios, sitlytina
jtvirtinti papildoma fiksuotg valandinio jkainio dydj, kurj ginco Salys
buty jpareigotos sumokéti tiesiai mediatoriui pagal faktiSkai
panaudota laikg privalomosios mediacijos sesijoms. Bendra ginco
Saliy i savo léSy mokama suma neturéty virSyti 50 eury, atitinkamai,
atsizvelgiant | tai, kad privalomosios mediacijos paslaugos, uz kurias
mokama i§ valstybés biudzeto 1€y, gali buti teikiamos iki keturiy
valandy, papildomas ginco Saliy mokamas valandinis jkainis galéty
siekti 12 eury. Nesant galimybés jtvirtinti uzmokes¢io uz mediacija
mokéjimo tiesiai mediatoriui, analogiS$ka funkcija galéty atlikti
mediacijos inicijavimo mokestis, mokamas VGTPT prasymo dél
mediacijos pradéjimo ir sutikimo vykdyti mediacijg pateikimo metu.
Bendro mediacijos finansavimo nustatymas padéty skatinti ginco $alis
aktyviau dalyvauti mediacijos procese ir, neeikvojant valstybés
biudzeto 1éSy, padidinti atlygi mediatoriams uz privalomosios
mediacijos paslaugy teikimg, taip buty uztikrinta, kad jgije praktikos
ir pasiecke aukS$tesnj kokybés lygj mediatoriai neatsisakys teikti
privalomosios mediacijos paslaugy. Tokj reikalavima tinkamiausia
jtvirtinti LR mediacijos jstatymo 22 straipsnio 1 ir 4 dalyse, kurios
galéty biiti iSdéstytos atitinkamai:

22 straipsnis.  Privalomosios  mediacijos  paslaugy
apmokéjimas

1. Tais atvejais, kai mediatoriy privalomajai mediacijai is

Lietuvos Respublikos mediatoriy sgraso parenka ir skiria
Valstybés garantuojamos teisinés pagalbos tarnyba Sio
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istatymo 14 straipsnyje nustatyta tvarka, mediacijos
paslaugas is dalies apmoka Valstybés garantuojamos teisinés
pagalbos tarnyba i§ valstybés biudzeto lésy. Siais atvejais is
valstybés biudzeto lésy is dalies apmokama tik uz vieno
mediatoriaus teikiamas mediacijos paslaugas. Jeigu ginco
Salys pageidauja, kad privalomgjq mediacijq vykdyty keli
mediatoriai, uz kity mediatoriy teikiamas mediacijos
paslaugas mokama ginco Saliy lésomis, o mediacijos
paslaugy kaina nustatoma ginco Saliy ir mediatoriaus
susitarimu.

<..>

Uz  suteiktas  privalomosios  mediacijos  paslaugas
mediatoriams ginco Saliy léSomis mokamo maksimalaus
valandinio jkainio dydj tais atvejais, kai mediatorius paskirtas
Valstybés  garantuojamos teisinés pagalbos tarnybos
sprendimu, iS5 valstybés biudzeto lésy kompensuojamo
mediatoriaus atlyginimo dydj ir mokéjimo tvarkq nustato
Vyriausybe.

3. Siekiant sumazinti tikimybe, kad dél privalomosios mediacijos
pagal jstatyma jtvirtinimo bus neproporcingai apribota ginco Saliy
teisé j teismine gynyba, privalomajai mediacijai trunkant nepagrijstai
ilgai, reikia nustatyti maksimalig privalomosios mediacijos proceso

trukme, kuri galéty bati pratesta Saliy sutarimu. Maksimalios trukmés

nustatymas taip pat apriboty galimybe ginco Salims vilkinti procesa.
Atsizvelgiant | kity Saliy, kuriose jtvirtinta privalomoji mediacija,
pavyzdzius, siiiloma nustatyti 3 ménesiy maksimalia privalomosios
mediacijos trukme. Tam reikéty papildyti LR mediacijos jstatymo V
skyriy papildomu straipsniu, kuris galéty biti iSdéstytas taip:

211 straipsnis. Privalomosios mediacijos trukmé

1. Privalomoji mediacija privalo biiti baigta per tris ménesius

nuo mediatoriaus paskyrimo dienos, kai privalomoji
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mediacija inicijuojama Sio jstatymo 14 straipsnio numatyta
tvarka, arba, kai privalomoji mediacija inicijuojama Sio
jstatymo 13 straipsnio numatyta tvarka, nuo mediatoriaus
sutikimo vykdyti privalomgjq mediacijq.

2. FEsant visy ginco Saliy sutikimui, privalomoji mediacijos
trukmé gali biiti pratesiama dar trims ménesiams.

3. Praéjus Sio straipsnio pirmoje dalyje numatytam terminui ir
visoms ginco Salims nepateikus mediatoriui rasytinio
prasymo testi privalomgjq mediacijqg, mediatorius rastu
informuoja ginco Salis apie mediacijos baigtj.

4. Siekiant sumazinti antrinio bylinéjimosi tikimybe ir uztikrinti, kad,
jei ginco Salys nesusitaria kitaip, visiems mediacijoje dalyvaujantiems
asmenims buty taikomi konfidencialumo reikalavimai, siilytina
didinti subjekty, kuriems pagal jstatyma taikomas reikalavimas laikyti
paslaptyje visg civilinio gin¢o mediacijos ir su ja susijusig informacija,
ratg. Tam reikia atitinkamai pakeisti LR mediacijos jstatymo 17
straipsnio 1 dalj:

17 straipsnis. Konfidencialumas

1. Jeigu ginco Salys nesusitaré kitaip, ginco Salys, ginco Saliy
atstovai, mediatoriai, mediacijos paslaugy administratoriai ir
visi kiti mediacijoje dalyvaujantys asmenys turi laikyti
paslaptyje visq civilinio ginco mediacijos ir su ja susijusiq
informacijq, isskyrus informacijqg, kurios reikia patvirtinti ar
jvykdyti  mediacijos metu sudarytq taikos sutartj, ir
informacijg, kurios neatskleidimas priestarauty vieSajam
interesui (ypac kai reikia uztikrinti vaiko interesus arba
uzkirsti kelig Zalai fizinio asmens sveikatai ar gyvybei
atsirasti). Si nuostata taip pat taikoma teismo, arbitrazo ir
kitoms civiliniy gincy sprendimo procediroms, tiek
susijusioms su civiliniu gincu, kuris buvo sprendziamas
mediacijos budu, tiek nesusijusioms.
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2010 m. jgytas vidurinis i$silavinimas Vilniaus licéjuje.

Profesiné patirtis:

2021 m. — iki dabar: teisininké, vyresnioji specialisté iSorés gincy
sprendimui, Revolut Ltd.

2020 m. — iki dabar: jkuiréja, mediatoré UAB ,,Pacifera®.

2020 m. — iki dabar: mediatoré, Valstybés garantuojamos teisinés
pagalbos tarnyba (pagal sutartj).

2016 — 2021 m. lektore (iki 2017 m. — specialisté; iki 2019 m. —
jaunesnioji mokslo darbuotoja), Vilniaus universiteto Teisés
fakultetas.

2019 — 2020 m. teisiniy dokumenty perzitira, LexSensis, Ltd.

2018 — 2019 m. direktoriaus pavaduotoja, Vilniaus universiteto Teisés
klinika.

2015 — 2016 m. vyriausioji specialisté, LR Konkurencijos tarybos
DraudZiamy susitarimy skyrius.
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Akademineé veikla.

2016 — 2020 m. Vilniaus universiteto Teisés fakultete vedé civilinés

teisés bendrosios dalies, prievoliy teisés seminarus, vadovavo
kursiniams darbams.

2018 — 2019 m. moksliné eksperté Mediacijos darbo grupéje Europos
teisingumo efektyvumo komisijoje, Europos Taryboje.
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